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Abandonment  of  Claims. — Mining  Board. — Act  19, 1883. — G.  was 
a  registered  claimholder  in  a  diamond  mine,  where  there  was  no 
reservation  of  minerals  or  precious  stones  in  favour  of  the  Crown. 
He  agreed  with  E.,  the  owner  of  the  soil,  to  take  a  lease  of  his 
claims  for  five  years,  with  the  right  to  renew,  but  did  not 
actually  take  out  a  lease  and  his  rent  fell  into  arrear  before  the 
expiration  of  the  term.     Two  years  after  the  term  had  expired, 
and  the  lease  not  having  been  renewed,  he  sent  the  mining  board 
notice  of  his  intention  to  abandon  the  claims,  which  were  still 
registered  in  his  name,  and  the  board,  on  E.  declining  to  under- 
take the  liabilities  of  a  claimholder  in  respect  thereof,  procured 
their  registration  into  its  own  name  and  took  possession  of  them. 
E.  brought  an  action  against  the  board,  claiming  cancellation  of 
this  registration  and  an  order  on  the  board  to  quit  possession  : — 
Held,  that  the  claims  had  been  legally  abandoned  under  Act  11) 
of  1883  and  that  the  board  was  therefore  entitled,  under  the 
provisions   of  that   Act,   to   maintain   its    possession   thereof. 
London  and  South  African  Exploration  Co.,  Ld.  vs.  Bultfontein 
Mining  Board        ..  ..  ..  ..  ..  ..  ..      120 

Acquiescence. — See  Receiver  ..  ..  ..  ..  ..  ,.112 

Act  11,  1867,  §  6.— See  Receiver         112 

27,  1882,  §  8. — Police  offences. — Messenger  of  R.  M.  Court. — 

Hindering  the  messenger  of  a  resident  magistrate's  court,  in  the 
execution  of  his  duty  as  such,  is  not  an  oftence  punishable  under 
clause  5  of  sect.  8  of  Act  27,  1882,  even  though  the  messenger 
happen  also  to  be  the  chief  constable  of  the  district.  Queen  vs. 
Zoetwater    ..  ..  ..  ..  ..  ..  ..  ..      156 

lit,  1883. — See  Abandonment  of  Claims  ..  ..  ..      120 

■  28,  1883,  §  75. — See  Evidence     ..  ..  ..  ..  ..        61 

•  13,  1886,  §  2. — Negligence  by  cab-drivtr. — Magistrate's  juris- 
diction. -  On  a  charge  of  contravening  sect.  2  of  Act  13,  1886, 
it  is  necessary  for  the  Crown  to  furnish  at  least  as  strong  proof 
of  negligence  as  would  be  required  of  a  plaintilf  in  a  civil  action 
for  damages  caused  thereliy.  In  the  absence  of  such  proof,  a 
conviction  under  tlie  section  was  quaslied  on  review.  Magis- 
trates, in  trying  cases  uiuler  this  section,  are  not  entitled  to  pass 
sentences  exceeding  tlie  amount  uf  their  ordinary  jurisdiction. 
Queen  vii.  Alexander  ..  ..  ..  ..  ..  ..131 
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Act  18,  1886,  §  6 —See  Receiver        112 

Alternative  Kelief. — See  Practice  (4)       ,.  ..  ..  ..     106 

Appropriation  OF  Payments. — See  Receiver  ..  ..  ..     112 

Architect's  Plans. — Liability  of  carriers. — Measure  of  damages. — 
S.,  an  architect  at  Kimberley,  prepared  certain  plans  and  speci- 
fications for  a  hospital  in  resjwnse  to  an  advertisement  from  a 
hospital  committee  at  Pretoria,  inviting  such  designs  and  offering 
a  premium  of  £25  for  those  accepted.  The  designs,  which  were 
marked  "  to  be  returned  "  and  of  which  S.  had  not  been  able  to 
make  copies,  were  received  by  G.,  a  carrier,  for  transmission  and 
delivery  and  were  lost  by  him.  In  an  action  for  damages  sus- 
tained by  the  loss,  held,  that  the  damages  were  not  to  be  measured 
by  the  chance  of  obtaining  the  premium  offered,  but  by  the 
value  of  the  time,  labour,  and  skill  employed  in  the  preparation 
of  the  plans  and  specifications.     Stent  vs.  Oibson  Bros.  ..      148 

Arrest. — See  Practice  (3)        87 

Attorney  AND  Client. — See  Practice  (3)     ..  .,  ..  ..       87 

Bills  of  Exchange. — Proof  of  payment. — A.,  B.  and  C.  made  an 
agreement  which   provided  inter  alia  that  A.  should  accept 
certain  three  bills  of  exchange,  at  one,  two  and  three  years 
respectively,  which  he  was  to  give  to  B.,  and  which  were  to  be 
held  by  either  B.  or  C.  and  not  to  be  negotiated,  transferred  or 
assigned  to  any  third  party,  A.  undertaking  to  "  pay  or  provide 
for  "  them  at  maturity.    In  accordance  with  this  agreement,  and 
on  the  same  day,  C.  drew  the  bills  to  his  own  order  and  endorsed 
them  in  blank,  and  A.  accepted  them  and  made  them  payable 
at  C.'s  office  in  London.     A.  afterwards  went  to  Kimberley  and 
duly  remitted  the  amount  of  the  first  two  bills  to  C.    The  amount 
of  the  third  bill  he   remitted   to  B.  direct,  C.  having  mean- 
while become  bankrupt.     B,  afterwards  sued  A.  on  the  first  two 
bills,  which  he  produced,  and  A.  pleaded  payment.    His  evidence 
in  addition  to  the  above  facts  was  that  B.  was  a  money-lender 
and  C.'s  father-in-law.    He  also  produced  a  letter  from  C,  stating 
that  he  had  with  B.'s  knowledge  kept  the  amount  remitted  to 
him,  and  that  he  hoped  B.  would  return  the  bills.     There  was 
also  a  letter  from  B.  acknowledging  the  amount  of  the  third  bill 
and  not  contaiijing  any  reference  to  the  former  bills.     On  these 
facts  the  magistrate  gave  judgment  ibr  tlie  plaintift": — Jleld,  on 
aj)])eal  (Solomon,  J.,  diss.),  that  the  facts  proved  raised  a  sufii- 
cient  presumption  of  payment  or  satisfaction  to  put  the  })laintifl 
on  further  proof,  and  that  the  judgment  must  therefdre  be  altered 
to  one  of  absolution  from  the  instance,  tlie  question  of  costs 
being  reserved.     Myers  vs.  Selim  ..  ..  ..  ••        ''1 

Broker. — See  Princijial  and  Agent  (2)  ..  ..  ..  ••      10'.» 

Cab-driver. — See  Act  13,  1886  ..  ..  ..  ••  ..      lol 

Cakriku. — See  Architect's  Plans  ..  ..  ..  ..  ..       '  l^^ 

Commission. — See  Principal  and  Agent  (2)     ..  ..  ..  ..10'.) 
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Contract  of  Sale. — Custom  of  share  market. —  Time  bargain. — 
Tender. — On  November  26,  P.  sold  K.  certain  shares,  to  be  deli- 
vered and  paid  for  on  or  before  December  14  at  the  option  of  R, 
Two  or  three  days  before  this  contract  it  had  been  agreed  at 
meetings  of  the  local  share-dealers  and  brokers  that  "  time  bar- 
gains "  such  as  the  above  should  be  paid  on  the  due  date  within 
hanking  hours,  but  It.  was  not  a  party  to  this  agreement,  nor 
did  it  apjxiar  that  he  was  aware  of  it.  Evidence  was  led  that  a 
custom  to  the  same  effect  had  existed  previous  to  the  meetings, 
but  it  did  not  appear  to  have  been  uniformly  observed,  and 
several  brokers  denied  that  it  was  either  general  or  notorious. 
December  14  was  a  Wednesday,  on  which  day  the  banks  closed 
at  twelve  o'clock,  but  the  share  market  was  open  throughout  the 
day.  At  11.45  a.m.  on  that  day  the  broker,  through  whom  R. 
had  bought  the  shares,  tendered  them  to  him  and  demanded 
payment.  R.  said  he  could  not  then  pay  and  requested  the 
broker  to  ascertain  the  market  price.  The  broker  left  and,  with- 
out again  communicating  with  R.,  sold  the  shares  on  instructions 
from  P.  At  3  p.m.  R.  tendered  P.  a  cheque  for  the  shares, 
which  was  refused,  and  P.  now  sued  him  for  the  difference 
lx?tween  the  contract  price  and  that  at  which  they  were  sold  : — 
Held,  that  R.  was  not  bound  by  the  alleged  custom  and  had  not 
broken  his  contract  to  pay  for  the  shares  on  December  14. 
Held,  also,  that  as  P.  had  not  objected  to  R.'s  tender  on  the 
ground  that  it  was  by  cheque,  and  admitted  that  he  would  have 
equally  refused  cash,  he  was  not  entitled  at  the  trial  to  object  to 
the  tender  on  that  ground.     Palmer  vs.  Bhodes  ..  ..        56 

Contract  with  Promoteks. — See  Practice  (1)         ..  ..  ,.         1 

22 

64 

..      112 

56 


Contributory  Negligence. — See  Pauj^eries.. 

Corroboration. — See  Evidence 

Costs. — See  Receiver     .. 

Custom  of  Share  Market. — See  Contract  of  Sale 


Discharge. — See  Insolvency  (1)         ..  ..  ..  ..  ..       68 

Evidence. — Act  28,  1883,  §  75. —  Trap. — Corroboration. — Where  a 
jK'rson  had  been  convicted  of  an  illicit  sale  of  liquor  on  the 
evidence  of  a  trap,  which  was  entirely  uncorroborated,  and  it 
appeared  that  the  trap  was  accompanied  by  two  other  persons, 
who  were  allegeil  to  have  been  present  at  the  sale,  but  who  were 
not  called  as  witnesses  and  whose  absence  was  unaccounted  for, 
the  conviction  was  quashed.     Goldberg  vs.  The  Queen  ..        64 

Exception.— See  Practice  (1,  2,  4) 1,83,106 

Executor. — Removal. — Ahxencc. —  Ord.  101,  1833. — Absence  from 
the  Colony  is  not  in  itself  a  sufficient  ground  for  the  removal  of 
an  executor.     In  re  IIoivcIVs  Estate        ..  ..  ..  ..        86 

Inconsistent  Allegations. — See  Practice  (4)  ..  ,.  ..      lOt) 

Inconsistent  Alternative  Claims. — See  Practice  (2)       . .  . .       83 
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1.  Insolvency.— ZJisrAar^rc—Ord  6,  1843,  §§  106, 107, 117.— An 
insolvent  who  has  obtained  his  discharge  under  sect.  106  of  Ord.  6 
of  1843  cannot  be  suetl  by  a  creditor  who  has  not  proved  on  the 
estate  for  a  debt  contracted  before  the  sequestration.  Tilley  vs. 
To'vn,  Creewel  &  Co.         ..  ..  ..  ..  ,.  ..        68 

2. .—Iielease.~Ord.  6,  1843,  §§  25,  107.— Where  in  an 

estate  under  £75  in  value  there  had  been  only  one  meeting  of 
creditors,  and  the  trustee  then  elected  had  never  been  confirmed 
and  no  account  had  been  filed,  the  Court  refused  an  application 
for  release  under  sect.  107  of  Ord.  6,  1 843,  on  the  ground  that 
no  such  application  could  be  granted  until  after  the  third  meet- 
ing of  creditors  had  been  held.     In  re  Goldherger's  Estate        ..      103 

Interest. — !ree  Receiver  ..  ..  ..  ..  ..  ..     112 

Joinder  OF  Defendants. — See  Practice  (2)    .  ..  ..  ..       83 

Judgment  Debt. — See  Practice  (3)     ..  ..  ..  ..  ..       87 

Liability  of  Carriers. — See  Architect's  Plans       ..  ..  ..     148 

Liquid  Document. — See  Provisional  Sentence  ..  ..  ..      147 

Magistrate's  Jurisdiction. — See  Act  13,  1886  ..  ..  ..     154 

Measure  OF  Damages. — See  Architect's  Plans  ..  ..  ..     148 

Messenger  OF  E.  M.  Court. — See  Act  27,  1882  ..  ..  ..     156 

1.  Mining  Board. — See  Receiver        ..           ..  ..  ..  ..112 

2. . — See  Abandonment  of  Claims  ..  ..  ..      120 

1.  Negligence. — See  Pauperies  ..  ..  .,  ..  ..22 

2. . — See  Neighbouring  Claimholders    ..  ..  ..        70 

3. .—See  Act  13,  1886 154 

Neighbouring  Claimholders. — Negligence. — A.  agreed  to  sell  his 
claims  in  a  mine  to  B.,  but  retained  the  right  to  work  them  for 
a  certain  period.  During  this  period  his  work  was  stopped  by 
a  fall  of  ground  attributable  partly  to  his  own  negligence  and 
jiartly  to  that  of  B.  If  there  had  been  no  negligence  on  the  part 
of  B.  the  fall  for  which  A.  was  himself  responsible  would  in 
itself  have  been  sufficient  to  prevent  him  from  working  the 
claims  or  deriving  any  profit  from  them  during  the  period  in 
question: — Held,  on  these  facts,  that  A.  was  not  entitled  to 
recover  damages  for  detention  from  15.  Ward  vs.  Griqualand 
West  D.  M.  Co.,  Ld 70 

OuD.  104,  1H:!.'',.— See  Executor  86 

6,  IK };5.— See  Insolvency  68,103 

Paitpf.ries. —  Xcf/h'i/rnce. —  Contributory  nefjligencc. — C.  while  riding 
alont;  tlicroad  was  knocked  down  by  a  runaway  liorse  belonging 
to  F.  and  Rueil  for  diunages,  alleging  tliat  the  horse  was  known 
to  be  a  restiv(^  aniimil,  requiring  careful  management,  that  it 
was  ini]inj|i(iiy  aiui  n (■<_'!! gently  harnessed  and  wrongfully  and 
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negligently  allowed  to  escape  from  control.  The  defendant 
denied  the  alleged  negligence,  and  pleaded  that  the  accident  was 
due  to  the  plaintiffs  own  want  of  care  and  caution.  It  appeared 
that  after  the  horse  had  been  duly  harnessed  in  the  ordinary 
manner  a  bolt  broke  owing  to  a  latent  defect,  in  consequence  of 
which  the  shaft  became  loose  and  struck  the  horse,  which 
became  frightened  and  escaped  and  so  caused  the  accident : — 
Held,  that  it  had  not  been  proved  that  the  accident  was  due 
either  to  want  of  care  on  the  part  of  the  plaintiff  or  to  negligence 
on  the  part  of  the  defendant,  or  to  vicious  or  mischievous  pro- 
pensities or  conduct  on  the  part  of  the  horse,  and  that  in  these 
circumstances  the  action  could  not  be  maintained  on  the  ground 
either  of  negligence  or  oi pauper ies.    Cowell  vs.  Friedman  &  Co.       22 

Pleading.— See  Practice  (1,  2,  4) 1,83,106 

Pledge  of  Shares. — See  Provisional  Sentence  ..  ..  ..      147 

Police  Offences.— See  Act  27,  1882  15G 

Possession. — See  Theft  ..  ..  ..  ..  ..  ..     157 

Power  TO  Defend. — See  Practice  (3)  ,.  ..  ..  ..        S7 

1.  Practice. — Pleading.  —  Exception. — Principal  and  agent. — 
Contract  with  promoters. — Where  a  defendant  had  excepted  to 
the  plaintiff's  declaration  on  the  grounds  (1)  that  the  facts  set 
forth  disclosed  no  cause  of  action  against  him,  (2)  that  the 
plauitiffs  were  not  the  proper  parties  to  sue,  and  the  plaintiffs 
had  thereupon  barred  the  defendant  for  not  pleading  over,  the 
Court  granted  an  application  by  the  defendant  for  the  removal 
of  the  bar.  A  contract  for  the  sale  and  transfer  of  a  mining 
lease  was  made  by  L.  with  certain  guarantors  for  a  projected 
company,  to  whose  nominees  L.  aizreed  to  transfer  the  lease. 
The  company  having  been  formed,  the  trustees  sued  H.  for 
specific  performance  of  this  contract,  alleging  that  they  had  sub- 
sequently discovered  that  H.  was  the  undisclosed  principal  of 
L. : — Held,  on  exception,  that  the  facts  as  set  forth  disclosed  a 
cause  of  action  against  H.,  but  that  the  trustees  of  the  company 
not  being,  so  far  as  appeared,  either  the  nominees  or  cessionaries 
of  the  original  contracting  parties,  were  not  the  proper  persons 
to  sue  on  the  contract,  and  the  exception  on  this  ground  must 
therefore  be  sustained.     O'Leary  and  Another  vs.  Harbord    ..  1 

2. Pleading. —  Exception.  —  Joinder  of  defendants. — 

Iticonsistent  alternative  claims — EuJe  of  Court  330 — Wliere  a 
plaintiff  alleged  that  he  had  let  certain  croods  to  A.,  who  wrong- 
fully detained  them,  and  claimed  their  restoration  and  damages 
for  the  detention,  and  in  the  alternative  alleged  that  subse- 
quently to  the  letting  to  A.  he  had  sold  and  delivered  the  said 
goods  to  B.,  on  au  agreement  that  the  purchase-money  should 
be  secured  by  promissory  notes  to  be  made  by  B.  and  endnrsed 
by  A.,  and  claimed  specific  performance  of  this  agreement  by 
A.  and  B.,  an  exceptiun  to  the  declaration,  on  the  ground  that 
the  alternative  claims  were  inconsistent  and  embarrassing,  was 
allowed  with  costs.     Brister  (t  Co.  vs.  Dunning  and  Another  K'l 
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Arrest. — Attorney  and  client. — Power  to  defend  pro- 


ceedings,— Sules  of  Court  8,  9,  28 — Judgment  debt. — Set-off. — 
M.  arrested  F.  for  a  debt  secured  by  liquid  documents.     The 
writ  having  been  discharged  with  costs,  F.  refused  to  set-oft'  his 
costs  against  the  larger  sum  which  he  owed  to  M.  and  took  out 
a  writ  for  the  amount.    M.  paid  the  amount  claimed,  and  there- 
after applied  to  the  Court  to  order  C,  who  was  F.'s  attorney  in 
the  matter  of  the  arrest,  but  who  had  filed  no  power  from  him 
to  defend  the  proceedings,  to  refund  the  amount  so  paid  : — field, 
that,  while  the  writ  ought  not  to  have  been  taken  out  and  an 
application  to  restrain  its  execution  would  i)robably  have  been 
t^ranted,  it  coidd  not  be  set  aside  and  a  refund  ordered  except 
after  notice  to  F.  of  the  application,  and  that  the  ap])lication 
against  C.  must  theretbre  be  refused.     Semble,  it  is  unnecessary 
in  motion  cases  for  the  respondent's  attorney  to  file  a  power  with 
the  Registrar.     Mosenthal  Bros.  vs.  Coghlan  <&  Coghlan  ..        87 
Pleading. — Exception.  —  Alternative  relief. —  Incon- 
sistent allegations. — Rule  of  Court  330 — A  plaintiif  alleged  in 
his  declaration  tijat  the  defendant  was  in  use  and  occupation  of 
a  certain  stand  by  his  ]^)ermission  and  as  his  tenant,  and  in  the 
alternative  that  the  said  occui)ation  was  against  his  will,  and 
notwithstanding  an  order  which  he  had  obtained  for  the  defen- 
dant's ejectment,  and  claimed  alternative  relief  on  these  state- 
ments;  held,  on  exception,  that,  while  the  plaintift'  could  draw 
alternative  conclusions  of  law  and  claim  relief  correspondin;^ 
thereto,  the  declaration  as  it  stood  was  embarrassing  and  must 
Ix;  amended  by  the  omission  of  the  inconsistent  allegations  of 
fact  therein  contained.     Muller  vs.  London  and  South  African 
Exploration  Co.,  Ld.         ..          ..          ..          ..          ..  ..      lOG 

1.  Prin'cipal  AND  Agent. — See  Practice  (1)  ..  ..  ..  ..  1 

2. Broker. —  Commission. — W.  placed  cer- 
tain house  property  in  the  hands  of  M.,  a  broker,  for  bale.     ^I. 
introduced  K.  and  obtained  for  him  an  order  to  view  the  pro- 
perty, which  at  first  he  declined  to  buy,  but,  about  a  month 
afterwards,  purchased  direct  from  W.  at  a   price  which  was 
substantially  the  same  as  that  which  W.  would  have  received, 
after  deducting  M.'s  commission,  if  the  sale  had  originally  gone 
through.     M.  sued  W.  for  commission,  and  the  magistrate,  after 
hearing   the  plaintift"'s  evidence   to    the   above  etfect,  granted 
absolution  from  the  instance  : — Held,  on  a])peal,  that  the  evidence 
disclosed  a /»rw?ia/ac/e  case,  and  that  tiie  judgment  of  absolution 
must  therefore  be  reversed  and  the  case  remitted  to  the  magis- 
trate for  further  hearing.     Moir  \"^.  Watts  ..  ..  ..      lOH 

PitooF  OF  Payment. — See  Bills  of  Exchange  ..  ..  ..  ..        1)1 

PHovisiON'Aii  Sentknte. — Liquid  document. — Pledge  of  Shares. — 
Provisional  sentence  refused  on  a  document  pledging  shares  as 
security  for  an  overdraft  of  a  current  account  with  a  bank  up  to 
a  certain  amount,  which  amount  was  alleged  in  the  summons 
to  be  due  and  owintr.     Standard  Bank  \&.  Ward  ..  ..      147 
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Receiver — Mining  Board  —  Act  11,  18G7,  §  ij.  —  Act   18,  1886, 
§  11. — Appropriation  of  Payments. — Interest. — Acquiescence. — 
Costs. — The  debt  due  by  the  Kimberley  Mining  Board  upon 
which  hiterest  is  to  be  reckoned,  as  provided  by  Acts  11  of  18G7 
and  18  of  1886,  consists  of  the  original  debt  together  with  the 
interest  accrued   due    thereon   previous   to  the  fihng  of  their 
claims  with  the  master  by  the  creditors  of  the  board.     The  pro- 
ceeds of  rates  levied  to  liquidate  the  said  debt  must  be  applied 
in  the  first  instance  to  payment  of  current  interest  and  then  to 
reduction  of  the  principal.     Where  a  creditor  of  the  board  had 
accepted  and  acquiesced  in  various  payments  made  on  account 
by  the  receiver  on  an  erroneous  basis,  the  Court  refused  to  order 
immediate  ])ayment  of  the  balance  due  on  a  readjustment  of  the 
accounts,  but  directed  the  receiver  to  credit  the  plaintiff  with 
such  balance  and  follow  the  correct  method  in  future  payments. 
Where  the  relief  obtained  by  a  plaintiff  could  have  been  equally 
obtained  by  means  of  a  special  case,  the  Court  allowed  only 
such  costs  as  would  have  been  incurred  if  a  special  case  had  been 
prepared.     Bank  of  Africa  va.  Craven,  N.  0.    ..  ..  ..      112 

Release. — See  Insolvency  (2)  ..  ..  ..  ..  ..      103 

Removal  OF  Executor. — See  Executor         ..  ..  ..  ..        86 

1.  Rules  OF  Court  8,  9,  28.— See  Practice  (3)  87 

2.  Rule  of  Court  330.— See  Practice  (2,  4) 83,106 

Set-off. — See  Practice  (3)       ..  ,.  ..  ..  ..  ..        87 

Tender. — See  Contract  of  Sale  . .  . .  . .  .  . .        56 

Theft — Possession. — Where  a  prisoner  had  been  convicted  of  stealing 
a  horse  and  the  only  evidence  against  him  was  that  he  was 
found  in  possession  of  it  more  than  six  months  after  it  had  been 
lost,  and  he  explained  that  he  had  released  the  horse  out  of  the 
ixjund  at  the  request  of  a  third  party,  who  had  requested  him 
to  keep  it  as  security  for  the  fees,  and  produced  a  receipt  from 
the  poimdmaster  which  supported  his  statements,  the  conviction 
was  quashed.     Queen  \?,.  Haul      ..  ..  ..  ..  ..      157 

Time  Bargain. — See  Contract  of  Sale  ..  ..  ..  ..        56 

Trap. — See  Evidence    ..  ..  ..  ..  ..  ..  ..        61 
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O'Leary  and  Another  vs.  IIap.bord. 

Practice. — Fleading. — Exception. — Principal  and  Agent. — 
Contract  ii-ith  Promoters. 

Where  a  defe)idant  had  excepted  to  the  pilaintiffs  declaration 
on  the  grounds  (1)  that  the  facts  set  forth  disclosed  no 
cause  of  action  against  him,  (2)  that  the  plaintiffs  were 
not  the  proper  parties  to  sue,  and  the  plaintiffs  had  there- 
upon harred  the  defendant  for  not  pleading  over,  the  Court 
granted  an  application  hg  the  defendant  for  the  removal  of 
the  har. 

A  emitract  for  the  sale  and  transfer  of  a  mining  lease  was 
made  hg  L.  tvith  certain  guarantors  for  a  projected  com- 
pany, to  whose  nominees  L.  agreed  to  transfer  the  lease. 
The  compang  having  heen  formed,  the  trustees  sued  II.  for 
specific  performance  of  this  contract,  alleging  that  theg 
had  suhsequenthj  discovered  that  II.  was  the  undisclosed 
'pi'incipal  of  L.  Held,  on  exception,  that  the  facts  as  set 
forth  disclosed  a  cause  of  action  against  II.,  hut  that  the 
trustees  of  the  compang,  not  heing,  so  far  as  appeared, 
either  the  nominees  or  cessionaries  of  the  original  con- 
tracting parties,  tcere  not  the  proper  persons  to  sue  on  tlie 
contract,  and  the  exception  on  this  ground  must  therefore 
he  sustained. 

This  was  an  action  arisiiii!;  out  of  the  same  matter  as  the  i^ss. 

case  of  Ahlett  and  Another  vs.  Lyncli,  reported  above,  Vol.  1\'.,  'vlii.  it 

]).   400.      The   phiiutihs.    Messrs.  J.  J.   O'Leary   and   S.  C.  oi.raTyai.i 
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1888^  Austen,  sued  in  their  capacity  as  the  trustees  for  the  time 
Feb^is.  being  of  the  Otto's  Kopje  Diamond  Mining  Syndicate,  Kim- 
o'i>?an-  and  berlcy.  Limited,  which  was  a  company  duly  incorporated  under 
"u^t^rf.*'  Act  23  of  1861.  The  declaration  alleged  that  the  defendant 
was  the  lessee  from  the  Colonial  Government  of  a  certain 
diamond  mine  known  as  the  Otto's  Kopje  IMine  and  situate 
in  the  District  of  Kimberley.  On  iMay  26,  1887,  one  Lynch 
was  the  holder  of  a  general  power  of  attorney  from  the  de- 
fendant and  acted  for  the  defendant  as  his  duly  authorized 
agent  in  entering  into  a  certain  agreement,  and  in  all  the 
subsequent  matters  in  connection  therewith  until  the  cancel- 
lation of  the  said  power.  I>y  the  said  agreement,  made  on  the 
above  date,  the  said  Lynch,  acting  as  aforesaid,  contracted 
with  certain  guarantors  for  a  syndicate  to  be  formed,  for  the 
consideration  in  the  said  agreement  mentioned,  to  cede  and 
transfer  the  said  lease  to  the  nominee  or  nominees  of  the 
said  guarantors.  JW  tlie  said  agreement  it  was  contem- 
plated and  stipulated  that  the  said  guarantors  sliould  unite 
and  form  themselves  into  a  syndicate  association  oi- company, 
with  limited  liability,  to  be  called  tlie  "Otto's  Kopje  Syndi- 
cate, Limited,"  for  the  purpose  of  carrying  out  the  objects 
therein  set  forth,  and  in  pursuance  thereof  the  parties  thereto 
formed  themselves  into  a  company  as  above  set  forth.  The 
declaration  proceeded  as  follows  : — 

7.  Upon  the  formation  of  such  company  the  said  Tliomas  Lyncli  accepted 
in. consideration  of  tlie  cession,  assignment  and  transfer  of  the  defendant's 
right,  title,  and  interest  in  and  to  the  said  lease  5000  fidly  paid-up  vendors' 
shares  in  the  said  company,  that  being  the  fidl  consideration  to  which  the 
defendant  was  under  tlie  said  agreement  entitled  for  such  cession,  assign- 
ment and  transfer. 

H.  The  said  agreement  has  been  duly  incorporated  in  and  forms  part  nf 
the  memorandum  and  articles  of  association  (if  the  said  oiinj)any,  a  cnjiy 
■whereof  marked  A  is  hereunto  annexed,  and  the  plaintiffs  pray  that  it 
mav  be  considered  as  inserted  herein. 

0.  The  said  memorandum  and  articli;s  of  association  were  duly  signed 
and  executed  by  the  said  Thomas  liyncli  as  agent  of  the  defendant  and 
sulisequently  by  the  defendant  in  jierson. 

10.  By  reason  of  the  iireniises  and  as  a  matter  of  fact  the  said  com]iany 
njion  its  formation  became  entitled  to  all  the  rights  and  lienelits  to  which 
the  guarantors  tor  the  formation  of  tlie  said  company  were  entitled  under 
the  said  agreement  with  the  defendant. 

11.  liy  tlie  <l5th  and  <)7th  sections  of  tlie  memorandum  and  articles  <if 
asso'jiati'jii  of  the  >ai(l  company,  to  which  the  plaintilts  crave  lea\e  to  refer, 


llarbord. 


the  right  to  receive  and  compel  transfer  of  the  said  lease  from  the  defendant  issft. 

on  behalf  of  the  said  company  is  vested  in  the  plaintiffs  in  their  aforesaid        pei,.'  15] 

12.  All  times  have  elapsed,  all  conditions  have  been  performed,  and  all  another  «». 
things  have  hapixined  to  entitle  the  plaintiffs  to  demand  cession,  assign- 
ment and  transfer  of  the  said  lease  into  their  names,  and  to  enforce  the 
fulfilment  of  the  said  agreement  by  the  defendant,  and  to  maintain  this 
action,  yet  the  defendant,  though  thereunto  requested,  has  refused  and 
still  refuses  to  cede,  assign,  set  over,  or  transfer  his  right,  title  and  interest 
in  and  to  the  said  lease  to  the  plaintiffs. 

13.  By  reason  of  the  refusal  of  the  defendant  to  fulfil  his  contract  and 
to  transfer  the  said  lease  to  the  said  company  it  has  sustained  great  loss 
and  damage,  to  wit  in  the  sum  of  £5000  Os.  Qd. 

The  plaiiitiifs  claimed  specific  performance  of  the  said 
agreement,  together  witli  £5000  as  damages  for  the  defen- 
dant's neglect  and  delay  in  performing  it,  general  relief,  and 
costs  of  suit. 

The  plaintiffs  having  called  upon  the  defendant  in  terms 
of  Eule  of  Court  330  (h)  to  plead,  answer,  except,  or  make 
claim  in  reconvention,  the  defendant  before  pleading  ex- 
cepted to  the  declaration  on  the  following  grounds : — 

(1.)  By  the  said  declaration  it  is  alleged  that  the  said  Thomas  Lynch 
entered  into  the  agreement  of  the  2Gth  of  May,  1887,  as  the  duly  autlio- 
rizeil  agent  of  the  defendant  under  a  general  power  of  attorney,  whereas  it 
ajipears  from  tlie  express  terms  of  tlie  said  agreement  annexed  to  the  de- 
claration that  the  said  agreement  was  entered  into  by  the  guarantors  with 
the  said  'I'homas  Lynch  in  his  sole  and  individual  right  as  the  alleged 
holder  of  the  said  lease,  and  in  noway  as  the  agent  of  the  defendant  under 
the  said  power  of  attorney,  and  that  exclusive  credit  was  given  to  the  said 
Tliomas  Lynch  personally  by  the  guarantors  in  entering  into  the  said 
agreement  on  the  allegation  by  the  sail  Tliomas  Lynch  in  the  said  agree- 
ment contained  that  he  the  said  Thomas  L^'uch  personally  was  the  holder 
of  the  said  lease. 

(2.)  Even  if  the  said  Thomas  Lynch  entered  into  the  said  agreement  as 
the  duly  authorized  aaent  of  the  defendant,  yet  the  defendant  excepts  to 
the  dcchivatiun  in  that  it  discloses  no  ground  nor  cause  of  action  whicli 
the  plaintiffs  in  their  capacity  as  set  forth  are  entitled  to  have  and  main- 
tain against  the  defendant. 

(8.)  That  the  declaration  is  otherwise  vague,  embarrassing  and  bad  in 
law. 

The  plaintiffs  then  proeocdod  to  bar  the  defendant  from 
pleading,  on  the  gnamd  tliat  he  should  not  merely  have 
excepted  but  should  have  pleaded  over,  and  the  defendant 
aj)])lied  to  the  Court  to  imiove  tlic  bar,  and  also  set  the 
case  down  for  argument  on  the  exce|)t!ons. 


1888.  The  CoDUT  decided  to  take  the  arfrnment  on  exceptions 

Jan.  25.  ~  t: 

i-cb^s.       first,  on  the  ground  that  if  the  exceptions  to  the  declaration 
^uiorheVT^*^    were  upheld,  and  tlie  declaration  quashed  as  prayed,  the 
Harbord.      qucstiou  whether  the  defendant  had  been  properly  barred 
from  pleading  to  it  would  not  arise. 

Frames,  in  support  of  the  exceptions,  said  tliat  the  contract 
or  "memorandum  of  agreement,"  annexed  to  the  articles  of 
association  of  the  plaintiff  C()m})any,  and  on  wliich  tlic  ])la!n- 
tiffs  sued,  purported  to  liave  been  made  by  Lyncli  as  j)rinci- 
pal,and  contended  that  in  a  case  of  this  kind  parol  evidence 
was  not  admissible  to  shew  that  the  party  purporting  to 
contract  on  his  own  behalf  was  really  the  agent  of  another. 

Laurence,  J.,  observed  that  it  did  not  appear  from  the 
declaration  whether  the  plaintiffs'  case  was  tliat  they  liad 
known  at  the  time  of  making  the  agreement  that  Lynch 
was  acting  as  agent  for  the  defendant  or  whetlier  they  had 
oidy  discovered  this  after ^vards,  and  that  this  might  be  very 
material. 

Guerin,  for  the  ]>laintiffs,  said  that  tliey  contended  tliat  in 
cither  event  they  wonhl  be  entitled  to  maintain  the  present 
action,  but  they  were  prepared  to  amend  the  declaration  by 
inserting  an  allegation  that  at  the  tinu;  of  the  agreement 
tliey  believed  Lynch  to  be  acting  as  princi}ial,  and  only 
subsequently  discovered  that  he  had  contracted  as  agent  for 
the  defendant. 

The  Court  directed  that  this  amendment  sliould  be  made 
and  the  case  argued  on  that  basis. 

Fr<vines  said  that  theiv;  was  uotliiug  to  shew  that  the  d<'- 
fcndant  had  received  the  consideration,  and  it  was  not  so 
allt'g(Ml  in  the  dt'chiration.  Ho  retericMl  to  >SVor//  on  Aijcncij, 
§§  1  IT,  lo4,  IHo.  As  to  tilt!  piincipli'  laid  down  in  Jliggina 
v.>.  S'niior,  .S  j\[.  ^V*  W.  (Sol,  tiiat  parol  tnidt'iici'  was  admis- 
sible to  chai'LTe  a  ]»rinci[)al  not  named  in  a  C(»ntra'*t  though 
not  to  di>eliarge  an  ag^nt  contracting  in  his  own  name,  that 
was  a  luh;  of  JOnglisli  law  which  a]»plied  only  to  maritinu,' 


and  commercial  contracts  of  a  special  kind.     [Laurence,  J.,       10,^2*5 
referred  to  Jones  vs.  Litiledale,  (5  A.  <fe  E.  480,  and  other       I'ebjs. 
cases  and  autliorities  cited  in  Preston  and  Dixon  vs.  Bidens    ^'}f!f^  ''"*' 
Trustee,  1  H.  C.  288  et  seqq.']     He  also  referred  to  Humble  vs.      U'^^^^^- 
Hunter,  12  Q.  B.  olO ;    Broivning  vs.   Provincial  Insurance 
ComjMny  of  Canada,  Ij.  K.  5  P.  C.  2G3  ;    Thomson  vs.  Daven- 
port, 2  Sm.  Ij.  C.  7th  Ed.  364  ;    Tarjlor  on  Evidence,  §  1054; 
Pothier  on  Ohlir/ations,  §  447 ;  Macheldeii  Syst.  lur.  Bom. 
§  393.     [Solomon,  J.,  referred  to  Lippert  (k  Co.  vs.  Deshats, 
P)U('h.  1869,  189.]      That  was   another  case  of  a  charter- 
party,  and  in  the  construction  of  the  liabilities  arising  on 
such  documents  special  rules  had  been  introduced  in  favour 
of  commerce.    Apart  from  the  general  law,  it  was  clear  from 
the   terms  of  the   present    contract  that   credit  was    given 
exclusively  to  Lynch ;    there  was  a  provision  that  in  tlie 
event  of  the  venture  being  abandoned  the  syndicate  should 
re-transfer  the  lease  to  Lynch  "  in   his  sole  and  individual 
right  or  to  persons  to  be  nominated  by  him."     As  to  the 
second  exception,  whether  the  defendant  could  be  sued  or 
not,  the  plaintiffs  had  no  right  to  sue.     It  was  a  clear  prin- 
ciple of  law  that  promoters  could  not  contract  on  behalf  of  an 
inchoate  company,  and  the  company  when  Ibrmed  could  not 
ratify  their  contracts  :  Kelner  vs.  Baxter,  L.  11.  2  C.  P.  174 ; 
In  re  Empress  Engineering  Co.,  16  Ch.  D.  125;  In  re  Nor- 
thumherland  Avenue  Hotel  Co.,  33  Cii.  \).  16.     As  soon  as  tlie 
company  was  formed   a  fresh    contract    should   have   been 
made  ;  on  the  present  contract  the  company  could  neitiier 
sue  nor  be  sued,  and   there  was  nothing  to  shew  that   the 
trustees  of  the  company  for  the  time  being  were  the  nomi- 
nees of  the  guarantors. 

Gnerin,  for  tlie  plaintiff's,  was  instructed  that  this  was  a 
mining  lease  under  Act  19  of  1883,  which  did  not  reijuiro 
registration  under  the  Griqualand  West  Ordinance,  No.  KJ 
of  1880,  and  in  fact  was  not  registered,  though  of  course  the 
guarantors  should  have  inspected  it  before  entering  into  this 
contract.  He  contended  that  the  cases  and  unthoriti(,'S  cited 
by  the  defendant  were  really  in  favour  of  tlie  ])laintifls'  con- 
tention, which  was  simply  that  a  principal  could  be  held 
liable  for  the  acts  of  his  agent.  Tliere  was  no  distinction  in 
law  between  conimercial  diH-umenls  and  otlnT  contraets.  and 


6 

jla^is  '^ there  were  this  was  a  commercial  contract.  The  plaintiffs 
Feb^i5.  would  be  able  to  prove  ratification  if  necessary,  and  were 
aiiothM' M**  prepared  to  amend  the  declaration  by  allegini^  this  if  required, 
Harbord.  ^^^  ^s  it  stood  the  annexurcs  shewed  that  the  defendant  had 
signed  the  trust  deed  in  person  and  accepted  some  of  the 
"  vendors'  shares  ;  "  but  their  case  was  that  Ijynch  had  acted 
throughout  under  the  defendant's  mandate  and  on  his  behalf. 
The  plaintiffs  had  really  contracted  with  the  defendant,  but 
only  found  out  afterwards  who  was  the  real  party  to  the 
contract.  If  Lyncli  had  acted  beyond  liis  powers  that  would 
be  matter  for  defence,  not  for  exception.  He  relied  on  Lippert 
&  Co.  vs.  Deshats,  cited  above,  and  also  referred  to  Beckham 
vs.  Drake,  9  M.  &  W.  79 ;  Carr  vs.  Jackson,  21  L.  J.  N.  S. 
Ex  :  137 ;  Calder  vs.  Dohell,  L.  E.  6  C.  P.  486 ;  Smith's  Mer- 
cantile Law,  9th  Ed.  139.  As  to  the  second  exception,  he 
contended  that  the  articles  of  association  clearly  shewed  that 
all  the  rights  of  the  guarantors  had  been  transferred  to  the 
syndicate,  and  that  the  trustees  of  the  company  were  in  effect 
Ihe  nominees  or  cessionaries  of  the  original  guarantors. 
Article  67  provided  that  "the  several  shareholders  (who 
included  all  the  original  guai-antors)  shall  and  they  do  by 
these  presents  assign  and  set  over  in  trust  all  right  and  title 
in  and  to  their  respective  shares  and  interests  in  the  capital, 
pro[)erty,  estate,  chattels,  effects,  actions,  credits,  and  other 
things  of  the  said  comj)any  unto  the  said  trustees  and  to  the 
trustees  of  the  company  for  the  time  being,  &c." 
Frames  replied. 

The  Court  reserved  judgment  and  proceeded  to  hear  the 
argument  on  the  defendant's  application  for  the  removal  of 
the  bar,  and  upon  this  matter  called  on 

Guerin,  for  the  respondents,  who  contended  that  the  defen- 
dant should  have  pleaded  over,  and  not  having  done  so  had 
been  })roperly  barred  from  ph-ading.  The  cases  in  which  a 
def(indant  might  except  without  pleading  were  enumerated 
l)y  Van  der  Linden,  111.  1,  10,  ])p,  413-410  ;  V((n  Leeuicen^s 
Comm:  Tr.  Kotze,  U.  4.J8-460  ;  Voet,  44.  1,  3.  lie  also 
citi'd  liohertson  and  Another  vs.  Executrix  of  Ziervogel,  3  Menz. 
351;  CiuDiingham  and  Mattinsons  Pleadiiu/,  2'JiJ,  s.  v.' De- 


murrer.'     If  the  second  exception  was  distinctly  one  of  won-  "88. 

qualijicatie,   which   he  did   not  admit,  no  doubt  it  might  Feb^is. 

properly  be  taken  without  pleading,  but  in  any  event  the  O'u-aryand 

first  exception  was  one  which  required  to  be  supported  by  a  narbord. 
plea  in  the  event  of  its  being  over-ruled. 
Frames  was  not  called  upon. 

Laurence,  J. : — The  defendant  in  this  case  has  taken  two 
exceptions.  The  effect  of  the  first  is  that  even  if  the  plain- 
tiffs have  a  right  of  action  against  somebody,  on  their  own 
shewing  they  have  none  against  the  defendant ;  the  effect  of 
the  second  is  that,  even  if  a  right  of  action  exists,  the  plain- 
tiff's are  not  the  right  parties,  and  do  not  possess  the  proper 
qualification  to  sue.  On  the  whole  I  think  that  although,  as 
a  general  rule,  the  proper  course  when  excepting  to  a  decla- 
ration is  to  plead  over,  both  these  exceptions  are  exceptions 
of  such  a  nature  that  the  defendant  was  justified  in  taking 
them  171  limine.  As  to  the  second,  there  can  be  no  doubt ; 
as  to  the  first,  although  it  may  not  fall  precisely  within  the 
category  mentioned  by  the  authorities  cited,  still  an  excep- 
tion that  the  defendant  is,  ex  facie  the  case  set  up,  not  the 
right  person  to  be  sued,  that  he  is  altogether  dehors  the 
matter,  and  on  the  plaintiffs'  own  shewing  cannot  in  any 
way  be  liable,  seems  to  stand  very  much  on  the  same  footing 
as  an  objection  that  the  plaintiffs,  in  the  capacity  they  allege, 
are  not  the  right  persons  to  bring  the  action.  Both  questions 
seem  to  be  questions  which  the  defendant  may  reasonably 
ask  the  Court  to  determine  before  he  can  be  required  to 
plead  to  the  merits,  although,  should  they  be  decided  against 
him,  it  may  be  that  he  will  have  to  make  a  special  ajtplica- 
tion  for  leave  to  plead  and,  the  time  fur  pleading  having 
cx[)ired,  the  Court  may  if  it  thinks  fit  put  him  on  terms  in 
granting  such  leave.  Even  if  the  plaintiffs  were  technically 
right  in  their  contention  as  to  the  first  exception,  the  character 
of  the  second  exce{)tion  is  such  us  to  justify  the  defendant  in 
not  pleading  until  it  has  been  determined.  In  the  case 
which  has  been  cited  from  jMenzies,  besides  the  exce})tion 
"  to  the  quality  and  title  of  the  ]»laintiffs,"  thei'c  was  an 
exception  that  the  defendant  was  not  liable  upon  the  }»re- 
mises  stated  in  the  declaration  to  an  acti(jn  in  the  form  iu 


llarbord. 


jwi''25  which  it  had  been  brouglit,  and  there  were  also  further 
Febjs.  exceptions,  but  no  plea  was  filed,  and  the  majority  of  the 
*ai!^iii7r**!*  Court  appears  to  have  been  of  opinion  that  these  exceptions 
were  properly  taken  initio  litis,  and,  after  hearing  and  over- 
ruling them,  gave  the  defendant  time  to  answer  over.  Should 
the  present  exceptions  be  eventually  overruled,  the  Court 
wiJl  probably  be  disposed  to  adopt  a  similar  course.  Mean- 
while, it  is  sufficient  to  say  that  in  the  circumstances  I  am 
of  opinion  that  the  plaintiffs  were  premature  in  barring  the 
defendant  from  pleading,  and  the  application  for  removal  of 
the  bar  must  be  allowed  with  costs. 

Solomon  and  Cole,  JJ.,  concurred. 
Postea  (Feb.  15),— 

The  judgment    of    the    Court    on   the    exceptions   was 
delivered  by 

Solomon,  J.,  who  said  : — This  was  an  argument  on  certain 
exceptions  which  were  taken  by  the  defendant  to  the  plain- 
tiffs' declaration.  The  plaintiffs  in  the  action  are  the 
trustees  of  the  Otto's  Kopje  Diamond  Mining  Syndicate, 
liimited,  which  is  a  company  duly  incorporated  under  Act  23 
of  1801,  and  the  defendant  is  described  as  a  speculator 
residing  in  Kimberley.  The  action  is  brought  for  the 
specific  performance  of  an  agreement  which,  on  the  face  of 
it,  was  entered  into  not  between  the  ])laintiffs  and  the  defen- 
dant, but  between  certain  guarantors  for  a  syndicate  to  bo 
thereafter  formed  and  on^  T.  Lynch;  and  there  is  also  a 
claim  for  £5000  damages  for  delay  in  the  performance  of 
the  agreement.  The  declaration  is  somewhat  lengthy,  but 
the  material  facts  set  forth  therein  are  shortly  as  fjllows: — 
That  on  ]\ray  2G,  1887,  the  defendant  was,  and  still  is,  the 
lessee  from  the  Colonial  Covernment  of  the  Otto's  lvoi)jc 
]\line;  that  on  the  said  day  an  agreement  was  entered  into 
by  certain  guarantors  for  a  syndicate  to  be  thereafter  formed 
and  one  Thomas  Lyneh,  who  held  the  defendant's  general 
])Ower  of  att'trney,  and  who  acted  in  this  matter  for  the 
defendant  as  liis  duly  authorized  agent,  by  which  agreement 
Lynch  undertook   ior   a   certain   consideration   to   cede   the 
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aforesaid  lease  to  tlie  nominee  of  the  said  guarantors;  that       ^^1^%^ 
it  was  stipulated  by  the  said  agreement  tliat  the  said  gnaran-       Fto^js. 
tors  should  form  themselves  into  a  syndicate  association  or    ^n^fhlr  m*^ 
company  for  the  purpose  of  carrying  out  the  said  agreement ;      iia'"b"'^- 
and  that  subsequently,  on  July  4,  1887,  they  did  form  them- 
selves into  the  Otto's  Kopje  Diamond  Mining  Syndicate, 
Limited ;  that  upon  the  formation  of  the  company  Lynch 
obtained  in  terms  of  the  agreement  5000  vendors'  shares  in 
the  company  ;  that  the  said  agreement  was  incorporated  in 
the  articles  of  association  of  the  company,  and  that  the 
articles  were  signed  by  Lynch  as  defendant's  agent,  and  sub- 
sequently by  the  defendant  himself ;  that  by  reason  of  the 
premises  the  company  upon  its  formation  became  entitled  to 
all  the  rights  and  benefits  of  the  guarantors  under  the  said 
agreement ;  and  they  therefore  prayed  for  specific  perform- 
ance of  the  agreement  and  for  damages  as  aforesaid.     This 
is  how  the  declaration  originally  stood,  but  at  the  commence- 
ment of  the  arguments  it  was  pointed  out  by  the  Judge 
President  that  there  was  a  palpable  defect  in  the  declaration, 
inasmuch  as  it  did  not  shew  whether  or  not  the  guarantors, 
at  the  time  when  the  agreement  was  made,  knew  that  Lynch 
was  acting  as  the  defendant's  agent,  and  he  suggested  that  it 
was  desirable  that  this  omission  should  be  supplied  before 
the  arguments  proceeded.     Tiiereupon  the  plaintiffs'  counsel 
state  1  that  as  a  matter  of  fact  the  guarantors  were  not  aware 
at  the  time  that  Lynch  was  acting  as  an  agent  in  the  matter, 
and  he  agreed   to  amend    the   declaration   by  inserting  a 
paragraph  to  that  effect.     This  was  subsequently  done,  and 
a  paragraph  numbered  5a  has  been  added  to  the  declaration, 
which  rea'ls  as  follows :  '•  At  the  date  of  the  said  agreement, 
and   throughout  the  wiiole   of   the  transactions  hereinafter 
alleged  or  referred  to  and  until  a  short  time  previous  to  the 
commencement  of  this  action,  the  said  guarantors  and  the 
plaintifts  believed  and  acted  upon  the  belief  that  the  said 
Thomas  Lynch  in  entering  into  the  said  agreement  and  in 
acting  in  the  said  transactions  did  so  as  the  sole  principal 
therein  respectively."     To  the  declaration  thus  amended  tlie 
following    exceptions    are    taken    by   the    defendant.      [His 
Lordship  read  the  exceptions.]     The  third  exception  may  be 
dismissed  in  a  few  words.     Had  it  not  been  for  th^^  addition 
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of  paragraph  5a  I  am  not  prepared  to  pay  that  this  exception 
would  not  have  been  a  good  one,  on  the  ground  that  the 
^iwihorr"*^    declaration  as  it  originally  stood  was  vague  and  embarrass- 
ing ;  but  with  the  additional  facts  set  forth  in  that  paragraph 
I  do  not  think  that  the  amended  declaration  can  be  excepted 
to  on  these  grounds.     I  therefore  pass  on  to  consider  the 
other  two  exceptions  which  are  of  some  importance.     Now 
as  this  is  an  argument  on  exception  to  the  plaintiffs'  declara- 
tion, we  are  bound  by  the  statement  of  facts  contained  in  the 
declaration.     Accordingly,  for  the  purposes  of  our  decision, 
we  assume  the  followiug  facts : — That  at  the  time  when  the 
contract  set  forth  in  schedule  A  was  made,  Lynch  was  the 
duly  authorized  agent  of  the  defendant,  and  that  the  contract 
was  entered  into  by  him  as  such  agent  and  on  behalf  of  the 
defendant ;  that  the  guarantors  at  the  time  believed  Lynch 
to  be  the  principal,  and  only  subsequently  discovered  that 
he  had  been  acting  as  the  defendant's  agent ;  and  lastly,  as 
no  question  is  now  raised  as  to  the  extent  of  Lynch's  powers, 
that  he  was  acting  within  the  scope  of  his  authority  in  enter- 
ing into  such  a  contract.     Now  the  agreement  on  the  face  of 
it  makes  no  mention  of  the  defendant,  but  Lynch  is  through- 
out treated  as  the  owner  of  the  lease,  and  as  the  principal 
party  to  the  contract,  a  fact  not  to  be  wondered  at  when  we 
boar  in  mind  that  the  guarantors  at  that  time  knew  nothing 
of  the  defendant  in  connection  with  this  matter.     And  the 
questicTn  which  is  raised  by  the  first  exception  is,  shortly, 
whether  under  these  circumstances  the  defendant  is  liable  to 
be  sued  upon  this  contract.     The  question  is  an  interesting 
and  important  one,  and  if  it  had  been  now  raised  for  the  first 
time  it  might  have  been  necessary  for  us  to  discuss  at  some 
length  the  principles  of  the  law  of  agency  in  order  to  arrive 
at  a  conclusion  upon  it.     Ijut  the  point  is  far  from  being  a 
a  now  one,  and  has  been  discussed  over  and  over  again  in  the 
Courts  of  law  in  England,  and  we  are  indebted  to  counsel  on 
both  sides  for  the  very  full  list  of  English  cases  which  they 
placed  before  us  in  the  course  of  their  arguments  upon  this 
exception.     These  cases  have,  I  think,  now  deiinitely  settled 
what  is  the  English  law  upon  the  subject  of  agents  and  un- 
disclosed   jirincipais,   so    that  it  would  be   a  needless    and 
superlluous  task  for  us  to  go  back  into  a  discussion  of  first 
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principles.  ]\roreover  as  these  various  cases  with  scarcely  an  j^n^^js 
exception  point  to  the  same  conclusion,  I  do  not  propose  Vcb^b. 
now  to  enter  upon  a  detailed  examination  of  them,  but  I  ^'n;f*her*"*^ 
shall  content  myself  with  stating  what  appear  to  l)e  the 
principles  of  law  established  by  these  decisions,  and  I  shall 
then  shortly  refer  to  a  few  of  the  more  important  case^  upon 
this  subject.  Now  in  the  first  place  the  general  principle  of 
the  English  law  is  clear  that,  where  a  party  contracts  with  an 
agent,  believing  at  the  time  that  he  is  the  principal,  the  un- 
disclosed principal  is  bound  by  the  contract,  and  is  entitled  to 
enforce  it.  The  only  practical  difficulty  in  the  application 
of  this  principle  arises  in  cases  of  written  contracts  by  reason 
of  the  rule  of  evidence  which  provides  that  the  contents  of 
a  written  agreement  cannot  be  varied  or  contradicted  by  oral 
evidence ;  and  it  has  accordingly  been  contended  in  many 
cases  that  to  allow  parol  evidence  to  be  given  to  prove  that  a 
person,  who  does  not  appear  on  the  face  of  the  agreement  to 
be  a  contracting  party,  is  in  reality  one  of  the  parties  to  the 
contract,  would  be  a  breach  of  this  rule  of  evidence.  The 
law,  however,  on  this  point  has  been  now  definitely  settled 
by  a  series  of  decisions,  and  the  rule,  as  established  by  these 
decisions,  is  that,  though  parol  evidence  is  not  admissible 
for  the  purpose  of  discharging  the  apparent  party  to  the 
contract,  it  may  be  admitted  for  the  purpose  of  introducing 
the  real  party.  The  apparent  party  to  the  contract,  the 
agent,  is  estopped  from  denying  his  liability,  inasmuch  as  by 
his  conduct  he  led  the  other  contracting  party  to  believe 
that  he  was  really  the  principal  ;  and  on  the  other  hand  the 
principal  cannot  escape  liability  on  a  contract  to  which  he 
was  in  reality  a  party  by  taking  advantage  of  the  form  in 
which  the  contract  was  made  by  his  agent.  Consequently 
the  other  contracting  party  can  elect  whether  he  shall 
proceed  against  the  agent  or  against  the  principal.  If,  how- 
ever, the  other  party  at  the  time  when  the  contract  was 
made  knew  that  tlie  person  who  signed  the  contract  was 
merely  an  agent,  and  knew  who  his  principal  was,  but  never- 
theless chose  to  give  credit  exclusively  to  the  agent,  in  that 
case  he  cannot  hold  the  principal  liable.  I  need  only 
further  add  that  in  all  cases  the  rights  of  the  undisclosed 
principal    and   the  other  contracting  party  are  subject  to 
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Tan^^M  these  qualifications,  that  the  principal  must  take  the  contract 
Feb^is.  subject  to  all  equities  in  the  same  way  as  if  the  agent  were 
the  real  principal,  and  secondly  that  the  state  of  the  account 
between  the  principal  and  the  agent  must  not  be  altered  to 
the  prejudice  of  the  former.  Having  set  forth  these  general 
principles  I  shall  now  very  shortly  glance  at  three  or  four  of 
the  principal  cases  in  which  these  questions  have  arisen.  In 
the  case  of  Higgins  vs.  Senior  (8  j\[.  k  W.  844),  in  which  the 
apparent  party,  the  agent,  was  sued  upon  a  written  agree- 
ment for  the  sale  of  goods,  Baron  Parke  laid  down  the  law 
as  follows : — "  There  is  no  doubt  that  where  such  an  agree- 
ment is  made  it  is  competent  to  shew  that  one  or  both  of  the 
contracting  parties  were  agents  for  other  persons,  and  acted 
as  such  agents  in  making  the  contract,  so  as  to  give  the 
benefit  of  the  contract  on  the  one  hand  to,  and  charge  with 
liability  on  the  other,  the  unnamed  principals ;  and  this 
evidence  in  no  way  contrad'cts  the  written  agreement.  It 
does  not  deny  that  it  is  binding  on  those  whom,  on  the  face 
of  it,  it  purports  to  bind  ;  but  shews  that  it  also  binds  another, 
by  reason  that  the  act  of  the  agent  in  signing  the  agreement, 
in  pursuance  of  his  authority,  is  in  law  the  act  of  the 
principal."  This  statement  of  the  law  has  been  adopted  and 
followed  in  all  the  later  cases,  and  maybe  taken  as  correctly 
setting  forth  the  rules  on  the  subject.  In  the  case  of  Ciddtr 
vs.  Dohdl  (L.  11.  6  C.  r.  490)Bovill,C.J.,  after  quoting  with 
approval  these  remarks  of  Parke,  B.,  proceeds  thus — ■^'  The 
principal  may  sign  by  the  hand  of  another  in  his  own  name, 
or  in  a  fictitious  name,  or  by  means  of  a  stamp,  and  so 
become  a  party  to  th(;  contract  in  various  ways."  The  case 
of  IjeclJiam  vs.  Drake  (9  jM.  &  \V.  7!))  was  an  action  on  a 
contract  of  service  entered  into  betweeii  the  plaintilT  of  tho 
one  part,  and  A.  and  B.  of  the;  other  part,  and  in  which  the 
})laintirr  sued  A.,  B.  and  (!.,  (J.  being  a  dormant  partner  in  the 
iirm,  which  consisted  of  A.,  B.  and  ( -,  The  plaintiff  at  the 
tiin(^  (lid  not  know  that  C*.  was  a  partner  ;  it  was  held  that 
the  action  was  maintainable  against  A,,  B.  and  C,  althongh  {j. 
was  not  a  party  to  the  agreement,  nor  named  in  if,  (m  the 
ground  that  A.  and  B.  had  acted  as  agents  for  the  firm.  In 
giving  judgment  in  tliat  case  Baron  Parke  said:  "The 
doctrine  rests  upon  the  ])rinciplc  that  the  act  (»f  the  agent 
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was  the  act  of  the  principal,  and  the  subscription  of  the 
ajTjent  was  the  subscription  of  the  principal."     And  again  in       t^-b^is- 
Trueman  vs.  Loder  (11  A.  &  E.  589)  Lord  Denman,  C.J.,    ^n^X;""'^ 
says — "  Parol  evidence  is  always  necessary  to  shew  that  the 
party  sued  is  the  party  making  the  contract  and  bound  by 
it,  whether  he  does  so  in  his  own  name  or  in  that  of  another 
or  in  a  feigned  name ;  and  whether  the  contract  be  signed 
by  his  own  hand  or  by  that  of  an  agent  are  inquiries  not 
different  in  their  nature  from  the  question  who  is  the  person 
who  has  just  ordered  goods  in  a  shop."    The  only  case  which 
was  cited  during  the  argument  which  in  any  way  conflicts 
with  these  decisions  is  the  case  oi  Humble  vs.  Hunter  (12  A.  & 
E.  310).     That  was  an  action  on  a  charter-party  executed 
not  by  the  plaintiff  but  by  a  third  person  who  in  the  contract 
described  himself  as  the  "  owner  of  the  ship ; "  and  it  was 
held  that  evidence  was  not  admissible  to  shew  that  such 
person  contracted  merely  as  the  plaintiffs  agent.    The  judg- 
ments in  the  case  were  unconsidered,  and  certainly  do  not 
appear  to  me  to  be  very  convincing.     The  most  satisfactory 
reason  for  the  decision  is  that  given  by  I*atteson,  .T.,  where 
he  says — "  The  plaintiff  here  must  be  taken  to  have  allowed 
her  son  to  contract  in  this  form  and  must  be  bound  by  his 
act."    In  other  words  the  plaintiff,  having  allowed  her  agent 
to  represent  himself  as  the  owner  and  principal,  was  estopped 
from  now  denying  that  that  was  so.     That  principle,  how- 
ever, even  if  tiiis  decision  in  the  face  of  the  other  authorities 
were  held  to  be  binding,  would  not  be  applicable  in  such  a 
case  as  the  present,  where  the  principal  is  the  defendant, 
inasmuch  as  the  doctrine  of  estoppel  would  not  under  such 
circumstances  come  into  operation.     On  the  whole  then,  it 
seems  clear  that  the  English  decisions  upon  this  point  are 
oj)posed  to  the  contention  raised   l)y_^tlie    defendant's  first 
exception.      The    defendant's    counsel,    then,    realising    the 
difficulty  in  which  luj  was  placed,  fell  back  upon  the  argu- 
nn^nt  that  the  rule  established  by  theses  decisions  applied 
only  to  ordinary  mercantile  contiacts  such  as  charter-parties, 
broker's  notes,  *tc.,  and  could   not   be  extended  to   such  a 
formal,  non-mercantile  contract  as  wo  have  to  do  with  in  tiie 
present  case.     Kow  I  am  l)ound  t<>  say  that  I  have  been  un- 
able to  discover  any  ground  for  tho  distinction  which  he  thus 
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jmm  attempted  to  draw.  As  Lord  Abinger  said  in  the  case  of 
Feb^s.  Beckham  vs.  Drake — "  The  law  makes  no  distinction  in  con- 
*aiunher^".^  trac'ts  cxcept  between  contracts  which  are  and  contracts  which 
Harboni.  ^y^  j^^^  Under  Seal."  No  doubt  in  the  case  of  a  contract 
under  seal  the  principal  could  not  in  England  sue  or  be  sued 
by  reason  of  the  technical  rule  that  only  those  persons  can  sue 
or  be  sued  upon  an  indenture  who  are  named  or  described 
in  it  as  parties.  That  technical  rule  clearly  cannot  be  im- 
ported into  the  present  case,  inasmuch  as  contracts  under 
seal  are  not  known  to  our  law,  and,  even  if  they  were,  it  is 
not  pretended  that  this  was  a  contract  under  seal.  In  sup- 
port of  his  contention,  ho\Aever,  ]\[r.  Frames  referred  to  the 
case  oi Brmvning  vs.  Provincial  Insurance  Company  of  Canada, 
L.  R.  5  P.  C.  263,  where,  in  the  judgment  of  the  Privy 
Council,  the  following  passage  occurs: — "By  the  laAv  of 
England,  speaking  generally,  an  undisclosed  principal  may 
sue  and  be  sued  upon  mercantile  contracts  made  by  his 
agent  in  his  own  name,  subject  to  any  defences  or  equities 
which  without  notice  may  exist  against  the  agent."  Now, 
although  it  is  there  stated  that  this  rule  applies  to  mercan- 
tile contracts,  I  do  not  understand  that  it  was  thereby  in- 
tended to  exclude  contracts  which  are  not  mercantile.  The 
case  before  the  Privy  Council  was  a  case  of  a  mercantile 
contract,  and  it  was  therefore  sufficient  for  the  purpose  of 
the  decision  in  that  case  to  state  what  was  the  rule  of  law 
applicable  to  such  contracts.  No  doubt  the  cases  to  which 
I  have  referred  have  been  cases  of  mercantile  contracts,  and 
naturally  that  would  usually  be  the  class  of  cases  in  which 
such  questions  would  arise.  But  I  am  unable  to  discover 
anything  in  the  judgments  in  these  cases  which  would 
restrict  the  application  of  the  principle  to  such  cases  only, 
but,  on  the  contrary,  the  rensoning  is  sufficiently  wide  to 
cover  other  cases  also.  And,  curiously  enough,  the  principle 
is  not  applicable  to  the  most  common  of  all  morcantih^ 
contracts,  namely,  to  bills  of  exchange,  as  was  pointed  out 
})y  J.ord  Abinger  in  the  case  of  Beekham  vs.  JDrakc  in  whicli 
case  he  says, "  Jiy  tiie  law  merchant  a  chose  in  aetion  is  passed 
by  ondorseniont,  and  eacli  party  who  lecoives  the  bill  is 
making  a  corilract  with  th(i  paj'li^'s  on  tlic  face  of  tlie  lu'll, 
and  with  no  other  party  whatever."     J»(it   in  any  case,  even 


15 

if  this  principle  of  law  is  to  be  somewhat  restricted  in  its        i^-^**- 
application,  I  see  no  j^round  for  holding  that  it  is  not  appli-       Feb^s. 
cable  to  a  contract  like  the  present,  which,  if  not  falling    o'lA-aryand 

•T  '  _  '  o        anotlier  vg. 

under  any  of  the  usual  classes  of  mercantile  contracts,  is,      uarixjni. 
nevertheless,  of  the  nature  of  a  commercial  transaction.     On 
the  whole,  then,  I  come  to  the  conclusion  that  according  to 
the  principles  of  the  English  law  the  contention  made  on 
behalf  of  the  defendant  cannot  be  sustained.    The  only  diili- 
culty  which  I  feel  on  this  part  of  the  case  is  whether  our  law 
agrees  with  the  English  law  on  this  point.    Any  doubt,  how- 
ever, which  might  have  been  raised  in  ray  mind  on  reference 
to  some  of  the  Eoman-Dutch  authorities,  for  instance,  Van 
der  Keessel,  Th.  572,  and  Voet  17,  1,9,  is  set  at  rest  by  the 
decision  of  the  Supreme  Court  in  the  case  of  Lippert  & 
Co.  vs.  Deshats,  Buch.  1869,  189.     That  was  an  action  on  a 
charter-party  entered  into  between  the  defendant,  the  captain 
of  a  French  barque,  and  one  Morris  Speyer.     It  was  alleged 
in  the  declaration  that  the  said  Morris  Speyer  had  acted  as 
the  agent  for  the  plaintiffs  in  entering  into  the  charter-party, 
and  the  plaintiffs  accordingly  claimed  the  right  to  sue  upon 
the  charter-party.     An  exception  was  taken  to  the  declara- 
tion similar  to  the  first  exception  in  the  present  case.     On 
the  argument  on  this  exception  a  large  number  of  autho- 
rities, both   on   the   English  and  Eoman-Dutch  law,  were 
quoted  on  both  sides,  and  in  the  result  the  exception  was 
overruled  by  the  Court.     The  report  in  Buchanan  does  not 
give  the  text  of  the  judgment,  but  the  decision  is  in  accord- 
ance with  the  English  cases  to  which  I  have  referred.     And 
this  case  is  in  one  respect  a  stronger  one  than  the  present, 
inasmucii  as  it  is  not  the  case  of  the  principal  being  sued 
but  of  the  principal  suing,  so  that  the  doctrine  of  estoppel 
referred  to  in  Humble  v.  Hunter  was  applicable.     3toreover, 
the  decision  appears  to  be  in  direct  conflict  with  the  passage 
of  Voet  17,  1,  9,  to  which  I  have  already  referred,  where  he 
says:  "But  certainly  if  the  agent  contracts  in  his  own  name, 
it  would  be  necessary  for  him  to  cede  his  rights  of  action  to 
his  principal."      3Ir.  Frames   attempted  to  dispose  of  this 
case  shortly  on  the  ground  that  it  was  an  action  on  a  charter- 
party  ;  but  I  have  already  pointed  out  that  in  our  ()})inion 
this  priuci[de  of  law  cannot    be  coiilined  only  to    cases  of 
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mercantile  contracts.  And  I  think  it  is  important  to  notice 
Keb^i5.  ii^j^^  |.)jg  agent  ]\[orris  Speyer  was  not  the  master  of  the 
Viilotil^rw!*  s^ip  ^^'^10,  even  by  the  Roman  \a\v,  by  means  of  the  aetio 
uarboru.  exevcitoria,  could  bind  the  owner,  but  that  he  was  the  agent 
of  the  merchant  who  shipped  the  goods.  This  case,  there- 
fore, which,  as  being  a  decision  of  the  Supreme  Court,  is 
bindiug  upon  us,  appears  to  me  to  have  established  that  our 
law  is  in  accord  with  the  English  law  upon  this  point.  And 
here  I  might  also  refer  to  a  passage  in  Story  on  Ageneij, 
sect.  1G3,  where  he  says  :  "  It  would  seem  tliat,  in  the  modern 
nations  recognising  the  civil  law  as  the  basis  of  their  juris- 
prudence, the  like  action  (actio  utilis)  will  generally  lie  by 
or  against  the  principal  upon  the  contract  of  his  agent ; 
and  that  it  is  competent  for  the  agent  to  contract  in  his  own 
name  directly,  or  in  the  name  of  his  principal  only.  Sucii, 
certaiidy,  is  the  law  in  Scotland  and  in  France.  In  cases  of 
this  sort,  where  the  agent  contracts  in  the  name  of  his  prin- 
cipal, having  due  authority,  the  principal  is  directly  bound 
and  the  agent  is  not  (in  general)  personally  liabl(^  But  if 
the  agent  makes  the  contract  for  his  principal  in  his  own 
name,  he  incurs  a  personal  responsibility,  althougli  there  is 
an  accessorial  obligation  on  the  part  of  the  principal."  In  a 
note  to  the  above  section,  the  learned  author  gives  refer- 
ences to  })assages  in  Fothier  on  Obligations  to  the  same 
effect.  On  the  whole,  therefore,  we  are  of  opinion  that  the 
defendant's  first  exception  must  be  overruled.  And  this 
brings  me  to  the  second  exception,  which  is  virtually  the 
except io  non  qualificatie  personal,  or,  in  other  words,  that  the 
])laintiti's  are  not  the  proper  persons  to  sue  in  this  action. 
Now  the  action  is  brought  for  the  s})ecific  performance  of  an 
a'jreement  entered  into  between  Lvneh  and  the  guarantors 
f<;r  a  syndicate  to  be  hereafter  formed,  so  that,  on  the  face 
of  the  agreement,  the  jdaintiffs  are  not  parties  to  the  con- 
tract which  is  being  sued  upon.  It  does  not,  however,  follow 
that  they  are  on  that  account  disentitled  to  sue  in  tlie  action. 
For  just  as  wu  have  decide<l  that  the  defendant,  though  not 
a  party  to  the  contract  on  the  face  of  it,  is  liabh;  to  be  sued 
on  the  ground  tliat  liVnch,  in  entering  into  the  contract, 
acted  as  his  agcnl,  so  also  is  it  now  oj)en  to  the  plaintifl's  to 
bliew  that  they  are  the  }»ro})er  parties  to  sue  upon  this  con- 
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tract.     What,  then,  are  the  facts  and  grounds  upon  which        isas. 
the  plaintiffs  base  their  claim  ?    The  grounds  are  set  forth      Feb^s. 
in   the   10th  paraj^raph  of  the  declaration,  in  which  it  is    o'l^ryand 

r         o      IT  »  another  vs. 

allei?ed  that  "  the  said  company  upon  its  formation  became  '  ^iarbort- 
entitled  to  all  the  rights  and  benefits  to  which  the  guaran- 
tors for  the  formation  of  the  said  company  were  entitled 
under  the  said  agreement  with  the  defendant."  Now,  if  that 
be  true,  it  is  needless  to  say  that  the  plaintiffs,  as  the  legal 
representatives  of  the  said  company,  are  fully  entitled  to 
bring  this  action.  But  then  it  is  not  sufficient  for  the  plain- 
tiffs to  allege  that  the  company  has  become  entitled  to  the 
rights  and  benefits  of  the  guarantors  ;  they  must  go  further, 
and  shew  on  the  face  of  the  declaration  how  they  have 
acquired  these  rights  and  benefits.  How,  then,  do  they 
shew  this  ?  Paragraph  10  says  "  By  reason  of  the  premises 
(that  is  to  say,  by  reason  of  the  i'acts  set  forth  in  the  pre- 
ceding nine  paragraphs)  and  as  a  matter  of  fact "  the  com- 
pany has  become  so  entitled.  Now,  in  the  first  place,  we 
may  dismiss  from  our  consideration  the  words  "  as  a  matter 
of  fact,"  I  am  wholly  at  a  loss  to  understand  what  signifi- 
cance the  plaintiffs'  counsel  attach  to  those  words  or  for  what 
reason  they  were  inserted ;  and  it  is,  I  think,  undesirable 
that  pleadings  should  be  burdened  with  meaningless  phrases 
of  this  description.  We  are  left,  then,  to  gather  from  the 
first  nine  paragraphs  of  the  declaration  how  the  company 
has  acquired  these  rights.  Now  the  material  facts  set  forth 
in  these  paragraphs  are  as  follows  : — That  the  contract,  w  hich 
is  the  subject  of  this  action,  was  made  between  the  defen- 
dant and  certain  guarantors  for  a  syndicate  to  be  thereafter 
formed ;  that  at  the  time  it  was  conteniplated  and  stipulated 
that  these  guarantors  should  form  themselves  into  a  com- 
pany with  limited  liability,  to  be  called  the  "  Otto's  Ko})je 
yvndicate,  Limited ;  "  that  thereafter  the  said  guarantors 
and  the  defendant  did  form  themselves  into  such  a  company ; 
that  Lynch,  the  defendant's  agent,  received  5000  vendors' 
shares  in  the  said  company  as  stipulated  in  the  contract  ; 
that  the  said  contract  was  incorporated  in  the  articles  of 
association  of  the  said  company  ;  and  that  the  articles  of 
association  were  signed  by  the  defendant  and  by  liis  agent. 
And,  as  far  as  I  can  judge,  the  conclusion  drawn  from  these 
Vp,,.  v.__pARr  I.— a.  W.  0 
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1888.        faets  is  that  the  company,  immediately  upon  its  formation, 

Feb.  IS.      stepped  so  to  speak  into  the  shoes  of  the  guarantors,  and 

o'Learyand    ^jj^g  became  entitled  to  all  their  rights  and  benefits.     If  I 

another  w..  o 

Harbord.  qj^  wrong  in  this  statement  of  the  plaintiffs'  case,  then  they 
themselves  are  to  blame  for  not  having  set  forth  their  case 
more  clearly  ;  but  if  I  am  correct  then,  in  ray  opinion,  the 
plaintiffs'  position  is  an  untenable  one.  It  is  a  well-estab- 
lished principle  of  law  that  persons  cannot  contract  on  behalf 
of  a  company  which  has  not  yet  been  formed,  nor  can  such 
a  contract  become  binding  upon  the  company,  nor  can  the 
company  sue  upon  it  by  reason  of  ratification  after  the 
formation  of  the  company.  As  authorities  for  these  state- 
ments it  is  sufficient  to  refer  to  the  cases  of  Kelner  vs. 
Baxter,  L.  K.  2  C.  P.  174  ;  In  re  Empress  Engineering  Co., 
16  Ch.  D.  125  ;  In  re  Norihumherlancl  Avenue  Hotel  Co.,  33 
Gh.  D.  16.  As  was  stated  by  the  late  Master  of  the  Rolls  in 
the  case  of  In  re  Empress  Engineering  Co.,  "  The  contract 
between  the  promoters  and  the  so-called  agent  for  the 
company  of  course  was  not  a  contract  binding  upon  the 
company,  for  the  company  had  then  no  existence ;  nor  could 
it  become  binding  on  the  company  by  ratification,  because  it 
has  been  decided,  and  it  appears  to  me  well  decided,  that 
there  cannot  be  an  effective  ratification  of  a  contract  which 
could  not  have  been  made  binding  on  the  ratifier  at  the  time 
it  was  made,  because  the  ratifier  was  not  then  in  existence." 
The  only  difference  that  I  can  see  between  the  present  case 
and  the  cases  to  which  I  have  referred  is  that  in  those  cases 
the  agents,  who  purported  to  act  on  behalf  of  the  company, 
were  very  limited  in  number,  consisting  of  one  or  two  or 
three  persons ;  whereas  in  the  present  case  the  guarantors, 
who  must  be  regarded  as  the  agents  for  the  projected  com- 
pany, were  many  in  number,  and  together  with  the  defendant 
formed  either  the  majority  or  the  whole  of  the  members  of 
the  company  when  it  was  subsequently  registered.  In  prin- 
ciple, however,  I  do  not  see  that  this  can  affect  the  question. 
The  number  of  the  agents  is  of  course  immaterial,  and  it 
caimot  be  said  that  the  company  and  the  guarantors  are 
really  one  and  the  same  tiling  under  different  names.  The 
company  is  a  corporate  body,  consisting  of  a  constantly 
changing  collection  of  members,  and  the  rights  and  liabilities 
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of  this  body  can  in  no  sense  be  said  to  be  the  sum  of  the       ,  is^s. 
rights  and   liabilities  of  the  individual   members  thereof.      Feb^s. 
Consequently  we  are  justified  in  saying  that  this  alleged    ^,{;*^er^ 
contract  between  the  defendant  and  the  guarantors  is  not      H*rbonL 
a  contract  between  tlie  defendant  and  the  company.     How, 
then,  can  the  company  sue?     Clearly  the  acceptance  by 
Lynch,  as  defendant's  agent,  of  the  5000  shares  in  the  com- 
pany cannot  give  tliem  the  right  to  sue  upon  the  contract, 
as  that  was  merely  in  furtherance  of  the  original  contract 
between  Lynch  and  the  guarantors.     Nor  do  I  see  how  the 
signing  of  the  articles  of  association  by  the  defendant  can 
entitle  them  to  sue  for  specific  performance  of  this  contract, 
whatever  rights  of  action  it  might  give  the  company  against 
the  defendant,  if  he  has  been  guilty  of  a  breach  of  any  of 
the  articles  of  association.     On  this  point  I  may  also  refer 
to  the  recently  decided  case  of  Broivne  vs.  La  Trinidad, 
37  Ch.  D.  1.     This  was  an  action  against  a  company  for  the 
purpose,  inter  alia,  of  enforcing  an  agreement  entered  into 
before  the  formation  of  the  company  between  the  plaintiff, 
B.,  and  a  trustee  for  the  company,  by  which  it  was  stipulated 
that  the  plaintiff  should  be  a  director,  and  should  not  be 
removable  till  after  1888.      The  6th  clause  of  the  articles 
provided   that   the   directors   should  adopt  and  carry  into 
effect  the  agreement  with  or  without  modification,  and  that 
subject  to  such  modification  (if  any)  the  provisions  of  the 
agreement  should  be  construed  as  part  of  the  articles.     The 
agreement  was  acted  upon,  but  no  contract  adopting  it  was 
entered  into  between  the  plaintiff  and  the  company.     The 
Court  of  Appeal  held  that,  treating  the  agreement  as  em- 
bodied in  the  articles,  still  there  was  no  contract  betw^een 
B.  and  the  company  that  he  should  not  be  removed  from 
being  a  director,  the  articles  being  only  a  contract  between 
the  members  inter  se,  and  not  between  the  comjxmy  and  B. 
I  would  refer  specially  to  the  judgment  of  Cotton,  L.J.,  at 
p.  13,  where  he  shews  that  the  agreement  between  the  plain- 
tiff, who  was  therein  described  as  "the  vendor,"  and  the 
trustee  for  the  projected  company,  althoujih  alleged  to  have 
been  ado})ted  and  incorporated  into  the  articles  of  association, 
was  not  such  an  agreement  as  to  bo  binding  on  the  company.  ^ 

In  the  present  case  it  is  not  alleged,  nor  was  it  argued,  as  in 
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1888.        the  case  of  the  Northumberland  Avenue  Hotel  Co.,  that  after 

Jan.  26.  .  /v. 

Feuj6.       formation  of  the  company  a  new  contract  to  the  same  effect 
oi>earyand    as  the  old  onc  had  been  entered  into  between  the  defendant 

auother  vs. 

Harbord.  a^d  (]^q  company.  It  was,  however,  contended  by  the  plain- 
tiffs' counsel  that  the  guarantors  had  ceded  to  tiie  company 
all  their  rights  under  the  agreement  with  the  defendant,  so 
much  so  that  he  said  the  guarantors  had  themselves  lost  the 
right  of  suing  upon  the  contract.  Now  if  such  a  cession  had 
taken  place,  undoubtedly  the  company  would  be  in  a  position 
to  sue  in  this  action  ;  but  the  difficulty  that  I  feel  is  that  no 
such  cession  is  alleged  to  have  taken  place  in  the  declaration. 
If  such  a  cession  had  been  alleged,  the  declaration  would 
doubtless  have  been  good,  and  it  would  then  have  become 
a  question  of  fact  at  the  trial  sCs  to  whether  there  had 
actually  been  such  a  cession  or  not.  Can  we  then  gather 
from  the  facts  set  forth  in  the  declaration  that  the  plaintiffs 
do  intend  to  aver  that  there  was  a  cession  ?  We  are  clearly 
of  opinion  that  we  cannot  do  so.  Had  there  been  any  such 
intention  it  would  have  been  perfectly  easy  to  express  it. 
It  was  argued  that  the  fact  of  the  original  contract  being 
inserted  in  the  articles  of  association  was  proof  that  the 
guarantors  intended  to  cede  their  rights  under  the  contract. 
Now  doubtless  that  would  be  some  evidence  to  prove  that 
such  a  cession  had  taken  place,  but  it  certainly  could  not  be 
held  to  be  conclusive ;  for  the  contract  may  have  been  in- 
serted, as  in  the  case  of  the  Northumberland  Avenue  Hotel 
Company,  under  the  mistaken  belief  that  the  original  con- 
tract was  binding  upon  the  company.  It  was  also  urged 
that  sect.  67  of  the  articles  of  association  contained  a  cession 
of  the  rights  of  the  guarantors  to  the  company.  I  do  not, 
however,  think  that  sect.  67  was  ever  intended  to  effect  such 
a  cession,  or  that  such  an  intention  can  be  gathered  trom  the 
language  of  that  section.  The  object  of  that  section  evi- 
dently was  merely  to  vest  all  rights  of  property,  &c.,  belong- 
ing to  the  company  in  the  trustees,  so  as  to  make  them  the 
legal  representatives  of  the  company.  Moreover,  the  assign- 
ment in  that  section  was  made  not  ])y  the  original  guarantors 
as  such,  but  by  the  shareholders  of  tlio  company.  It  was  an 
ordinary  proviso,  such  as  we  should  exfH^ct  to  find  in  a  trust 
deed,  and  does  not  purport  to  cede  any  contracts  made  by 
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the  promoters  or  guarantors  to  the  company.  On  the  whole,  i^ss. 
then,  I  cannot  see  how  we  can  come  to  any  other  conclusion  Feb^is. 
than  that  the  plaintiffs  do  not  in  their  declaration  base  their  ^n^^'^r*"'* 
claim  upon  a  cession  from  the  guarantors  of  their  rights  nartwrd. 
under  the  contract.  There  is  only  one  other  point  to  which 
I  would  shortly  refer.  The  original  contract  provides  that 
the  lease  shall  be  ceded  to  the  nominee  or  nominees  of  the 
guarantors,  and  I  would  now  merely  point  out  that  nowhere 
in  the  declaration  is  it  alleged  that  the  plaintiffs,  in  their 
capacity  as  trustees  of  the  company,  are  such  nominees ;  and 
in  the  absence  of  such  an  allegation  it  is  difficult  to  see  how 
they  can  now  claim  a  cession  of  the  lease.  In  the  previous 
case  of  Ahlett  and  Another  v.  Lynch,  it  was  pointed  out  by 
the  Court  that  the  dechiration  in  that  case  was  bad,  inas- 
much as  it  did  not  allege  that  theie  had  been  any  cession  of 
rights  from  the  guarantors,  or  that  the  guarantors  had 
appointed  the  plaintiffs  as  their  nominees  in  terms  of  the 
agreement.  In  the  present  case  the  declaration  has  been 
greatly  elaborated,  but  the  plaintiffs  have  again  avoided 
alleging  either  of  these  facts,  although  the  case  on  their 
behalf  was  argued  upon  the  assumption  that  they  were  the 
cessionaries  and  nominees  of  the  guarantors.  If  this  assump- 
tion is  correct  nothing  would  have  been  easier  than  to  have 
stated  these  facts  simply  and  clearly  in  the  declaration. 
But  as  the  declaration  now  stands,  inasmuch  as  it  does  not 
disclose  any  privity  of  contract  between  the  plaintiffs  and 
the  defendant,  and  as  it  does  not  allege  that  the  plaintiffs 
are  cessionaries  or  nominees  of  the  guarantors,  we  must 
again  hold  that  the  declaration  is  bad.  The  result  is  that 
the  second  exception  taken  by  the  defendant  is  sustained, 
and  costs  must  follow  the  event. 

rPiaintiffs'  Attorneys,  Knights  &  ITearle.         ~| 
LDefendaut's  Attorneys,  Cogiilan  &  Cogiilan.  J 
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CowELL  VS.  Friedman  &  Co. 
Pauperies. — Negligence. — Contributory  Negligence. 

C.  while  riding  along  the  road  was  JcnocJced  down  hy  a  runaway 
horse  belonging  to  F.  and  sued  for  damages,  alleging  that 
the  horse  was  known  to  be  a  restive  animal,  requiring 
careful  management,  that  it  was  improperly  and  negli- 
gently harnessed  and  ivrongfully  and  negligently  allowed 
to  escape  from  control.  TJie  defendant  denied  the  alleged 
negligence,  and  pleaded  that  the  accident  was  due  to  the 
plaintiff's  own  want  of  care  and  caution.  It  appeared 
that  after  the  horse  had  been  duly  harnessed  in  tlie  ordi- 
nary manner  a  bolt  broke  owing  to  a  latent  defect,  in  con- 
sequence of  which  the  shaft  became  loose  and  struck  tlie 
horse,  which  became  frightened  and  escaped  and  so  caused 
the  accident.  Held,  that  it  had  not  been  proved  that  the 
accident  was  due  either  to  want  of  care  on  the  part  of 
the  plaintiff  or  to  negligence  on  tlie  part  of  the  defendant, 
or  to  vicious  or  mischievous  propensities  or  conduct  on 
the  part  of  the  horse,  and  that  in  these  circumstances  the 
action  could  not  be  maintained  on  the  ground  either  of 
negligence  or  of  pauperies. 

Feb.^'i6.  The  plaintiff  in  this  action  was  the  Deputy-Messenger  ol 
the  Magistrate's  Court  at  Beaconsfield,  where  the  defendants 
were  storekeepers.  The  plaintifi"  sued  for  £300  as  damages 
Friaimaii  &  Co.  for  injuries  causcd  by  a  horse  belonging  to  the  defendants. 
He  alleged  that  the  horse,  which  was  known  by  the  defend- 
ants to  be  "  restive  and  unreliable  and  requiring  great  care 
and  attention  in  its  management  and  direction,"  was  being 
driven  by  one  of  the  defendants  on  August  0,  1887,  when  he 
wrongfully  and  negligently  abandoned  the  management  and 
direction  of  the  said  horse  and  the  conduct  of  the  vehicle 
to  which  it  was  harnessed  and  left  them  without  guidance 
or  control.  Throuirh  the  ne'rli2:ence  of  the  def^xhints  or 
tlieir  servants  the  shafts  of  the  said  vehicle  were  at  the  time 
of  such  abandonment  as  aforesaid  loo.«ely  and  improperly 
attached  or  iiflixed  thereto.     The  horse  thereu])on  esca})ed 
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and  ran  away  at  great  speed  along  the  road  towards  Kim-      Feb.  le. 
berley,  and  violently  collided  with  the  plaintiff,  who  was  at         "  21.' 
the  time  lawfully  proceeding  on  horseback  towards  Dutoit-         — 
span  at  a  moderate  speed.     By  this   collision,  which   the  Friedman  &'co. 
plaintiff,  using  due  care  and  diligence,  was  wholly  unable  to 
avoid,  he  was  thrown  to  the  ground  and  his  leg  was  broken, 
and  he  sustained  other  injuries  and  had  suffered  much  pain, 
and  had  been  disabled  from  attending  to  his  occupation,  and 
had  incurred  heavy  me  lical  and  other  expenses,  and  sus- 
tained great  pecuniary  loss.     The  defendants  pleaded  that 
such  injuries  as  the  plaintiff  had  actually  sustained  were 
due  to  accident  beyond  their  control,  and  not  attributable 
to  negligence  on  their  part.    They  further  pleaded  that  such 
injuries  were  caused  by  the  plaintiffs  own  want  of  due  care 
and  caution,  which  contributed  to  the  accident  and  the  con- 
sequent injuries  and  damage.     The  plaintiff  joined  issue. 

From  the  evidence  for  the  plaintiff  it  appeared  that  the 
defendants'  store  was  situated  on  the  main  road  between 
Kimberley  and  Dutoitspan,  on  the  left  side  of  the  road  going 
from  Kimberley,  and  about  sixty  yards  on  the  Dutoitspan 
side  of  a  railway  crossing.  About  the  same  distance  on  the 
Kimberley  side  of  the  crossing,  and  on  the  right  side  of  the 
road,  were  certain  offices  belonging  to  the  Beaconsfield 
Municipality.  On  the  morning  of  the  accident,  the  plaintiff 
was  proceeding  on  horseback  from  the  back  of  these  offices 
towards  the  railway  crossing,  on  his  way  to  Dutoitspan.  As 
he  approached  the  crossing,  and  just  as  he  was  entering  the 
main  road,  he  was  suddenly  knot;ked  down  by  the  defendants' 
horse,  which  came  through  the  railway  gates,  and  which  he 
had  not  seen  or  heard  before  the  moment  of  the  collision.  The 
horse,  which  had  its  harness  on,  struck  him  below  the  knee, 
both  horses  fell,  and  the  plaintiff  between  them,  and  his  leg 
was  broken,  Mr.  Cowie,  one  of  the  defendants,  came  up  while 
the  plaintiff  was  lying  on  the  ground,  sent  for  a  doctor  and 
promised  to  fully  compensate  him  for  his  injuries.  (Mr.  Cowie 
subsequently  gave  a  different  version  of  this  conversation, 
to  the  effect  that  he  had  merely  expressed  his  sympathy  for 
the  plaintiff  and  endeavoured  to  cousiile  him.)  Plaintiff  from 
the  time  of  the  accident  had  been  unable  to  attend  to  his 
occupation  as  Dcput\  -Messenger,  which  brought  him  in  about 
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£28  a  month,  and  had  to  pay  al)Out  £35  for  doctors  bills 
\\-  and  medicine,  and  bad  suffered  much  pain,  and  for  some 
time  was  compelled  to  use  crutcbes,  and  was  still  unable  to 
FriSS&co.  ^^^^k  without  a  stick.  The  plaintiff  stated  tliat  the  railway- 
gates  and  signal-box  prevented  him,  in  the  direction  in 
which  he  was  going,  from  seeing  the  horse  approaching  and 
so  avoiding  it,  and  on  this  point  he  was  to  some  extent  cor- 
roborated by  a  witness  who  had  made  a  plan  of  the  ground. 
He  also  described  the  horse  as  known  to  be  dangerous  and 
excitable,  but  the  balance  of  evidence  was  distinctly  against 
this  assertion,  and  the  point  was  abandoned  by  his  counsel  in 
arguing  the  case.  Some  evidence  was  also  adduced  by  the 
plaintiff  as  to  the  manner  in  which  the  accident  happened 
and  the  horse  escaped,  but  this  did  not  differ  very  materially 
from  the  fuller  information  subsequently  given  on  this  point 
by  witnesses  for  the  defence.  The  defence  was  to  the  effect 
that  on  the  morning  in  question  the  horse,  which  was  quiet 
and  tractable  and  often  driven  by  the  son  of  one  of  the  de- 
fendants, a  boy  about  ten  years  old,  was  harnessed  to  a 
sort  of  low  phaeton  in  a  proper  and  careful  manner.  The 
shafts  were  attached  to  the  vehicle  by  a  socket  and  fixed 
with  bolts,  round  which  the  traces  were  fastened.  The  vehicle 
was  in  good  repair,  and  a  few  days  previously,  as  the  bolts 
were  observed  to  be  somewhat  worn,  new  bolts  had  been 
supplied  and  other  repairs  effected  by  a  local  wagon -maker. 
The  horse  after  being  put  in  was  driven  round  from  the 
back  yard  to  the  front  of  the  store  by  the  defendants*  servant, 
and  to  do  this  he  had  to  make  a  detour  round  some  adjacent 
buildings,  and  to  drive  a  distance  of  over  a  hundred  yards, 
and  during  this  drive  all  went  well.  The  defendant  Fried- 
man then  got  into  the  vehicle,  accompanied  by  a  friend,  and, 
after  seeing  that  the  harness  was  all  right,  drove  off  towards 
Dutoitspan.  Just  as  thoy  reached  the  main  road,  from 
which  the  store  stood  a  little  distance  ba(;k,  and  after  they 
had  proceeded  some  thirty  or  forty  yards,  Friedman  noticed 
the  ri;rht  shaft  trailin":  on  the  jjronnd,  and  strikinj]^  the  letr 
of  the  horse,  whereupon  the  animal  began  to  kick.  Fart  of 
the  bolt  at  this  time  was  seen  to  be  loose  in  the  trace. 
Friedman  gave  tlio  reins  to  liis  companion  and  jumped  down 
and  tried  to  fret  to  the  hois(,''s  head.     Just  at  tliis  moment 
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the  other  shaft  broke  off,  owin^  to  the  stru^erles of  the  horse,      „\'^'"'„ 

'  p  ^  '         Feb.  16. 

the  vehicle  tilted  down  on  his  flanks,  and  the  man  who  had  ••  ^]- 
the  reins  was  pulled  out  and  fell  to  the  ground,  and  before  March  8. 
Friedman  could  ^et  to  his  head  the  horse  got  away,  dragging  prtSman  &'co. 
the  right  shaft  with  him,  and  galloped  down  the  road  and 
met  the  plaintiff.  Two  or  three  witnesses  who  saw  the 
collision  said  that  the  plaintiff  appeared  to  be  endeavouring 
to  stop  or  turn  the  horse,  and  a  man  who  wjis  employed  at  a 
tramway  siding  on  the  road,  beyond  the  municipal  buildings 
on  the  way  to  Kimberley,  said  that  he  saw  the  horse  Cfsming 
and  heard  the  clattering  of  his  hoofs  and  harness,  and  the 
shouting  of  those  behind,  and  could  not  understand  how  the 
plaintiff,  who  was  much  nearer,  could  have  failed  to  hear  and 
see  the  horse  as  he  approached.  The  coachbuilder,  who  had 
supplied  the  new  bolts,  expressed  his  opinion  that  the  acci- 
dent must  have  been  caused  by  a  latent  flaw  in  the  one 
which  gave  way,  its  breaking  being  probably  occasioned  by 
a  jolt. 

Guerin,  for  the  plaintiff,  contended  that  there  was  proof 
of  negligence  on  the  part  of  the  defendants  or  their  servants, 
firstly,  in  not  harnessing  the  horse  properly,  and  seeing  that 
the  shafts  were  securely  attached,  and  the  bolts  in  good 
order ;  secondly,  in  not  preventing  the  animal  from  getting 
away  when  the  shaft  broke.  The  occurrence  of  an  accident 
of  this  kind  involved  a  presumption  of  negligence,  which  the 
defendants  had  failed  to  rebut ;  Scott  vs.  London  and  St. 
Katherines  Dock  Co.,  3  H.  &  C.  596 ;  Packman  vs.  Gibson 
Bros.,4i  H.  C.  410.  There  was  nothing  to  shew  contributory 
negligence  on  the  part  of  the  plaintiff,  who  had  exercised 
ordinary  care.  In  reply  to  the  Court,  he  stated  that  he  did 
not  contend  that  the  defendants  were  liable  independently  of 
proof  of  negligence. 

Hopley,  C.  P.,  for  the  defendants,  referred  to  Mqfatt  vs. 
Bateman,  3  L.  R,  P.  C.  115,  where  Scott  vs.  London  and 
St.  Katherines  Dock  Co.  had  been  distiuguislied.  It  was 
there  held  that  "  there  was  nothing  more  usual  than  for 
accidents  to  happen  in  driving  without  any  want  of  care  or 
skill  on  the  part  of  the  driver,  and  therefore  no  prima  facie 
presum[)tion  of  negligence  was  raised  by  such  an  accident 
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Flb!*i6.      occurring."      Tho  accident  in  this  case  also  had  occurred 

;;  l\-       through  the  breaking  of  a  bolt,  and  the  Court  observed  that 

March  8.      a  -^  jg  ^^j.^  Unlikely  that  the  appellant  before  going  out  for 

Friedman*' Co.  »  drive  or  using  the  buggy  would  examine  very  strictly  and 

carefully  what  was  its  state  with  regard  to  its  bolts  and 

fastenings,  or  that  he  could  fairly  be  accused  of  negligence 

for  not  having  done  so." 

Laurence,  J.,  stated  that  the  Court  was  of  opinion  that 
the  plaintiff  had  failed  to  prove  negligence,  but  inquired 
whether,  independently  of  negligence,  the  facts  proved  did 
not  amount  to  pauperies,  for  which  the  defendants  would  be 
liable,  and  referred  to  Voet,  IX.  1,  and  the  judgment  of 
Smith,  J.,  in  Le  Boux  vs.  Fick,  Buch.  1879,  29. 

Hoplet/,  C.  P.,  said  that  was  not  the  plaintiff's  case,  which 
both  on  the  pleadings  and  in  the  evidence  and  argument 
had  been  confined  to  the  question  of  negligence. 

Laurence,  J.,  said  that,  if  the  case  was  one  oi  pauperieSf 
the  allegations  of  negligence  in  the  declaration  might  be 
dismissed  as  surplusage,  but,  as  the  question  was  an  impor- 
tant one,  and  counsel  were  not  prepared  with  authorities 
on  the  subject,  it  would  be  better  to  postpone  the  case  for 
further  argument. 

Postea  (Feb.  21),— 

Gtierin,  on  the  law  of  pauperies,  referred  to  Le  Boux  vs. 
Fick,  Buch.  1879,  at  p.  37 ;  Dig.  IX.  1,  7,  14  ;  Voet,  IX.  1, 
5 ;  Van  Leeuwen,  tr.  Kotze,  323,  324  and  note  in  he. ;  Storey 
vs.  Stunner,  1  H.  C.  40  ;  Spires  vs.  Scheepers,  3  E.  D.  C.  173  ; 
Grier  vs.  Miller,  S.  C,  reported  in  Cape  Times,  August  23, 
1887.  He  contended  that  this  was  not  a  case  in  which  the 
owner  could  escape  further  liability  by  giving  up  the  animal 
which  had  caused  the  damage ;  if  the  horse  liad  been 
irritated  by  a  third  person,  the  owner  would  not  have  been 
liable,  but  in  tho  absence  of  such  concitatioha  was  responsible 
for  the  damage  caused.  As  to  contributory  negligence,  the 
defendant  would  be  liable  for  pauperies  caused  l)y  his  animal, 
unless  he  could  shew  gross  carelessness  or  negligence  on  tho 
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part  of  the  plaintiff,  of  which  there  was  no  evidence  in  the       jsss. 
present  case.  ••   ^1- 

Hopleij,  C.  P.,  contra: — The  latest  reported  case  bearing  March s. 
on  this  question  is  that  of  Spires  vs.  Scheepers,  uhi  supra,  ^-^^^^  ^-(.^ 
where  Buchanan,  J,,  in  giving  the  judgment  of  the  Court, 
said :  "  As  was  pointed  out  by  the  Judge  President  during 
the  argument,  the  liability  of  owners  of  animals  for  injuries 
done  is  founded  on  the  doctrine  of  culpa  or  negligence."  An 
owner  is  doubtless  responsible  if  he  keeps  an  animal  with 
vicious  propensities  which  does  mischief;  but  if  the  injury 
is  one  for  which  the  animal  cannot  be  blamed,  then  the 
owner  is  not  liable.  This  was  not  "  such  an  act  as  tlie 
animal  might  naturally  have  been  expected  to  commit,"  in 
the  words  of  Smith,  J.,  in  Le  Roux  vs.  FieJc,  at  p.  33,  quoted 
by  Laurence,  J.,  in  Storey  vs.  Stanner,  at  p.  48.  He  re- 
ferred to  Gains,  III.  211 ;  Inst.  IV.  3,  8 ;  Domafs  Civil  Law, 
Part  I.,  bk.  II.,  8,  2,  par.  1564-1566  ;  Merlin,  Bepertoire, 
8.  V.  '  Aniinaux,'  suh  fine,  p.  225.  The  present  was  a  case  of 
damnum  easu  datum,  nulla  cuiusquam  culpa  (Voet,  IX.,  1,  5). 
The  conduct  of  the  horse  was  contrary  to  his  nature,  and 
such  as  the  owner  could  neither  anticipate  nor  prevent.  In 
any  case  the  plaintiff  could  not  recover  as  there  had  been 
negligence  on  his  own  part,  and  the  evidence  shewed  that  if 
he  had  used  his  eyes  and  ears  he  would  not  have  been  hurt. 

Guerin  replied. 

Cur.  adv.  vult. 

Postea  (March  8),— 

Laurence,  J.,  said : — On  Saturday,  August  6,  1887,  at 
about  eleven  o'clock  in  the  forenoon,  Mr.  J.  W.  Cowell,  the 
Deputy  j\[esseuger  of  the  i\[agistrate's  Court  at  Beaconsfield, 
left  the  Court  house  at  that  place,  being  on  horseback,  and 
proceeded  towards  Dutoitspau.  The  Court  house  stands  on 
the  jMarket  Square  some  distance  on  the  right  of  the  main 
road,  going  from  Kimborley  to  Dutoitspau.  By  the  side  of 
the  road,  and  also  on  the  right,  are  erected  certain  oflices 
belonging  to  the  Beaeonslield  ]\Lunicipality  ;  and  Mr.  Cowell 
on  his  way  from  the  Court  to  the  road  passed  round   the 
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Feb^^ie.  ^^^^  ^^  ^^^^  building.  As  he  turned  the  corner  of  the 
".',  21!  build mg  he  was  a  few  feet  from  the  road,  and  on  a  somewhat 
March  8.  lower  level,  and  about  thirty  yards  in  front  of  him  was  a 
FriS^n&co.  ^*^^^^y  t'rossing,  with  gates  at  this  time  open  to  the  road, 
a  signal-box  by  the  line  and  another  small  building  on  the 
further  side  of  it.  Just  as  he  got  into  the  main  road,  at  a 
point  about  twenty  yards  on  the  Kimberley  side  of  the 
crossing,  he  came  into  collision  with  a  runaway  horse. 
Cowell  was  going  at  a  moderate  pace — as  he  puts  it,  at  a 
sort  of  half  trot — and  the  rnnaway  horse  met  him  at  full 
gallop,  and  he  only  saw  the  animal  almost  at  the  instant  of 
the  collision.  The  horse  collided  against  him  with  such 
violence  that  he  was  thrown  to  the  ground  and  his  leg  was 
broken.  In  consequence  of  this  accident  he  suffered  much 
pain,  was  confined  to  his  bed  for  a  considerable  time,  has 
only  recently  sufficiently  recovered  to  walk  with  the  aid  of 
a  stick,  is  scarcely  yet  able  to  ride,  and  has  been  unable  for 
several  months  to  pursue  his  vocation  as  Deputy  Messenger. 
For  these  injuries  he  sues  the  defendants,  the  owners  of  the, 
horse  which  cansed  them,  for  £300  as  damages,  and  he 
states  that  his  actual  expenditure  on  doctor's  and  chemist's 
bills,  and  his  loss  of  earnings  to  date  of  action  amounted  to 
about  £135.  The  question  we  have  to  decide  is  whether 
the  defendants  are  bound  to  compensate  him  for  the  damage 
he  has  undoubtedly  sustained. 

The  plaintiff's  case  is  (1)  that  the  horse  was,  to  the  know- 
ledge of  the  defendants,  "  restive  and  unreliable,  and  re- 
quired great  care  and  attention  in  its  management  and 
direction  ;"  (2)  that  the  horse  having  been  harnessed  to  a 
spider  was  being  driven  by  the  defendant  Louis  Friedman, 
when  he  wrongfully  and  negligently  abandoned  its  control, 
management  and  direction ;  (3)  that  at  this  time  through 
the  negligence  of  the  defendants  or  their  servants  the  shafts 
of  the  vehicle  were  loosely  and  improperly  attached  or 
affixed  thereto;  (4)  that  by  reason  of  this  improper  and 
defective  condition  of  the  shafts,  and  of  Friedman's  negli- 
gence as  aforesaid,  the  horse  escaped  and  collided  with  tho 
plaintiff  and  caused  him  the  damage  complained  of,  the 
[)laintiff  on  his  side  using  due  care  and  diligence  and  being 
wholly  unable  to  avoid  the  said  collision.     The  defendants 
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in  their  plea,  after  denying  the   amount  of  tlie   damage         '^''s. 
claimed,  proceed  to  deny  all  the  allegations  of  negligence  ••   ij- 

and  say  that  the  injury  was  the  result  of  a  pure  accident,      M^rch  a. 
and  further  plead  that  it  was  the  result  of  contributory  negli-  F,i^^an  &'co 
gence  on  the  part  of  the  plaintiff,  and  was  caused  by  his 
own  want  of  care  and  caution. 

Now  the  case  is  not  one  in  which  I  think  it  necessary  to 
minutely  examine  or  review  the  evidence.  It  is  sufficient 
on  this  branch  of  the  case  briefly  to  express  the  conclusions 
at  which,  after  giving  due  consideration  to  the  facts  proved, 
we  have  arrived.  Undoubtedly  the  defendant's  horse  got 
loose  from  the  vehicle  to  which  he  was  harnessed  and  ran 
away  and  caused  the  plaintiff  damage  ;  and  I  should  have 
been  rather  disposed  to  hold  that  these  facts  in  themselves 
created  a  prima  facie  presumption  of  negligence,  which  it 
was  the  duty  of  the  defendants  to  rebut.  I  should  have  been 
disposed  to  take  this  view  on  the  authority  of  the  well- 
known  case  of  Scott  vs.  London  and  St.  Katherine  DocJcs  Co., 
3  H.  it  C.  596,  referred  to  by  the  Supreme  Court  in  Gifford 
vs.  Tahle  Bay  Dock  and  Breakwater  Management  Commission, 
Buch.  1874,  at  p.  120,  and  by  this  Court  in  the  receut  case 
of  Packman  vs.  Gibson  Bros.  In  that  case,  to  quote  once 
more  the  often  cited  passage  from  the  judgment  of 
Erie,  C. J.,  it  was  held  that  "  where  the  thing  is  shewn  to  be 
under  the  management  of  the  defendant  or  his  servants,  and 
the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen,  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  expla- 
nation by  the  defendants,  that  the  accident  arose  from  want 
of  care."  On  tliis  point  I  might  also  refer  to  the  recent  case 
of  Whithj  vs.  Brock  &  Co.,  in  the  Court  of  Appeal,  re2)oi"tod 
in  tlie  London  Times  of  January  25.  Tiie  plaintiff  had  been 
injured  by  some  fireworks  at  the  Crystal  Palace  during  a 
pyrotechnic  exhibition  managed  by  the  defendants.  The 
jury  having  found  a  vertiict  for  the  plaintiff,  Grantham,  J., 
entered  judgment  for  the  defendants  on  the  ground  that 
there  was  no  evidence  of  negligence  on  their  part.  This 
judgment  was  however  reversed,  and  tlie  verdict  of  the 
jury  restored  by  the  Court  of  Appeal,  Lord  Esher,  3l.li., 
remarking  that  "  the  mere  fact   that  the  tireworks  struck 
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18W,  the  plaintiff  was  sufficient  prima  fade  evidence  of  neglij^ence, 
~  ".  because  fireworks  do  not  ordinarily  strike  tbe  spectators  and 
Mwicha,  bystanders."  Strong  however  as  these  authorities  appear  to 
Fii^aB&'c  ^^'  ^*  ^®  difficult  to  regard  them  as  applicable  to  the  present 
case  in  the  face  of  the  decision  of  the  Judicial  Committee 
of  the  Privy  Council  in  the  case  of  Moffatt  vs.  Bafeman, 
3L.  R.  P.  C.  115,  to  which  we  were  referred  by  counsel,  and 
which  was  also  mentioned  by  the  Chief  Justice  in  Qifford's 
Case.  Moffatt  vs.  Bateman  was  a  case  of  a  carriage  accident, 
and  the  Privy  Council  held  that  while  the  falling  of  loaded 
bags  out  of  a  warehouse  on  a  person  below — I  suppose  I  may 
now  add  the  falling  of  a  firework — was  not  in  the  ordinary 
course  of  things,  on  the  other  hand  "  there  was  nothing  more 
usual  than  for  accidents  to  happen  in  driving  without  any 
want  of  care,  and  therefore  no  'prima  facie  presumption  of 
negligence  having  been  raised  "  it  was  necessary  for  the 
plaintiff  to  give  affirmative  evidence  of  such  negligence  as 
in  the  circumstances  of  the  case  would  render  the  defendant 
liable. 

Now  in  the  present  case  we  stopped  the  Crmvn  Prosecutor 
almost  at  the  outset  of  his  argument  on  the  question  of 
negligence,  and  expressed  the  opinion  that  it  had  not  been 
proved.  I  would  not  go  so  far  as  to  say  that  the  case  was 
one  in  which  at  nisi  prius  it  would  have  been  the  duty  of 
the  Judge  to  direct  the  jury  that  there  was  no  evidence  of 
negligence  ;  but  as  a  juror  I  do  not  find  negligence  to  have 
been  proved.  If  the  case  was  one  in  which  the  mere  fact  of 
the  accident  happening  raised  a  prima  facie  presumption  of 
negligence,  I  think  the  presumption  has  been  rebutted ;  if, 
following  the  above  expression  of  opinion  in  Moffatt  vs.  Bate^ 
man,  we  hold  that  the  burden  of  affirmative  proof  is  on  the 
plaintiff,  I  think  he  has  failed  to  give  such  proof.  The 
allegation  that  the  horse  was  and  was  known  to  be  a  restive 
and  dangerous  animal  was  abandoned  by  the  plaintiff's 
counsel  at  the  trial.  I  think  he  felt  that  after  the  members 
of  the  Court  had  seen  the  animal — which  appeared  to  sub- 
mit with  great  meekness  and  equanimity  to  a  severe  scrutiny, 
as  he  stood  in  harness,  by  the  Court,  counsel,  attorneys,  and 
a  largo  number  of  persons  interested  in  the  case — they  were 
unlikely  to  come  to  the  conclusion  that  he  was  so  "restive 
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and  unreliable"  as  alleged  in  the  declaration  and  by  the      ^*?*^- 

,     .  ,  ''  Feb.  l«. 

plaintiff  in  his  evidence.  But  it  is  said  that  there  must  have  »  ^J- 
been  neglif^ence  in  the  inspanning,  or  otherwise  the  bolt  by  Map*  «• 
which  the  shafts  were  fastened  in  the  socket  would  not  have  Fri^an&bo 
given  way,  and  it  would  have  been  discovered  that  it  was 
either  defective  or  loosely  fixed,  'i'he  evidence,  however, 
shews  that  the  horse  was  duly  and  carefully  harnessed  in  the 
usual  manner,  that  the  vehicle  was  in  good  order,  and  had 
been  quite  recently  put  in  thorough  repair,  and  in  particular 
that  new  bolts  had  been  put  in  only  a  few  days  before  the 
accident.  Now  in  Moffatt  vs.  Bateman  Lord  Chelmsford 
said  :  *'  With  regard  to  the  proof  of  negligence  by  the  admis- 
sion of  the  appellant  that  he  had  not  examined  the  vehicle 
and  discovered  the  defective  state  of  the  kiDgbolt,  their 
Lordships  are  of  opinion  that  this  amounts  to  no  proof  what- 
ever of  negligence.  It  appears  that  the  carriage  was  regu- 
larly examined  by  a  blacksmith  every  three  months,  and  it 
is  very  unlikely  that  the  appellant  before  going  out  for  a 
drive  or  using  the  buggy  would  examine  very  strictly  and 
carefully  what  was  its  state  with  regard  to  its  bolts  and 
fastenings,  or  that  he  could  fairly  be  accused  of  negligence 
for  not  having  done  so."  As  to  the  condition  of  the  vehicle 
and  its  fastenings,  the  evidence  in  the  present  case  is  even 
stronger  in  favour  of  the  defendant  than  that  for  the  appel- 
lant in  Moffatt  vs.  Bateman,  and  therefore  the  allegation  of 
negligence  under  this  head  must  also  be  dismissed.  Then, 
there  being  no  fault  to  find  with  the  horse  and  no  fiiult  to 
find  with  the  vehicle,  what  was  the  cause  of  the  accident  ? 
This  is  not  positively  proved,  but  I  think  all  the  probabili- 
ties are  in  favour  of  the  explanation  given  by  Powell,  the 
blacksmith,  who  says  that  one  of  the  new  bolts  must  have 
had  a  latent  flaw,  as  does  sometimes  happen,  which  caused 
it  to  give  way.  The  evidence  is  that  immediately  after  the 
shaft  got  loose,  and  struck  the  horse,  part  of  the  bolt  was 
observed  to  be  loose  in  the  trace  which  had  been  fastened 
round  it.  It  appears  that  after  the  horse  had  been  inspanned 
in  the  back  yard — for  on  this  point  we  must  accept  the  evi- 
dence of  liredekamp  and  Johannes,  for  the  defence,  rather 
tlian  that  of  the  plaintiff's  coolie  witness  Xarien  Sam^it 
had  to  be  driven  round,  a  distance  of  over  a  hundred  yards, 
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Fe^V  *^  *^^®  front  of  the  defendant's  store,  and  during  this  drive, 
"  y^-  which  seems  to  have  been  over  level  ground,  all  went  well ; 
March  8.  }jjj^  after  Friedman  set  off  on  bis  journey  he  had  to  cross 
rriSman&*co  ^^^^^^j  after  an  inspection  of  the  locus  in  quo,  I  think  I  may 
describe  as  rather  an  awkward  sluit  in  order  to  get  into  the 
main  road ;  and  it  seems  to  have  been  just  at  this  point  that 
the  accident  happened,  and  for  my  part  I  feel  little  doubt 
that  it  was  the  jolt  in  crossing  this  sluit  which  caused  the 
defective  bolt  to  break  and  the  shaft  to  fall.  Up  to  this 
point,  therefore,  there  was  no  negligence  ;  was  the  defendant 
then  negligent  as  alleged  in  allowing  the  horse  to  get  away  ? 
If  the  horse  escaped  through  his  want  of  skill  or  want  of 
strength,  that,  on  the  authorities  to  be  subsequently  ex- 
amined, might  amount  to  culpa  or  negligence,  for  which  he 
would  be  liable ;  but  I  do  not  think  such  culjpa  has  been 
proved  in  the  present  case.  Friedman  had  with  him  a  com-r 
panion,  a  Mr.  fSiew,  who  no  doubt  did  his  best  to  help  him 
to  control  the  frightened  horse  ;  but  the  evidence  shews  that 
the  horse  when  frightened  by  the  one  shaft  falling  managed 
to  break  the  other,  and  then  there  were  no  means  of  con- 
trolling liim,  and  Friedman,  though  he  did  his  best,  failed 
to  get  to  his  head  in  time  to  prevent  his  escape.  The  defen- 
dant when  driving  his  horse  was  not  bound  to  have  any  one 
with  him,  and  if,  though  happening  to  have  such  assistance, 
he  was  unable  to  prevent  the  escape,  I  see  no  reason  to  be- 
lieve that  one  man  unaided,  of  average  strength,  skill  and 
capacity,  could  have  prevented  such  escape.  The  case  for 
the  plaintiff  under  this  head  therefore  also  fails  ;  and  for 
these  reasons  we  are  of  opinion,  as  already  intimated,  that 
the  plaintiff  has  not  succeeded  in  shewing  that  the  accident 
arose  from  the  negligence  of  the  defendants,  or  of  either  of 
them,  or  of  the  servants  they  employed. 

Before  leaving  the  question  of  negligence,  I  wish  to  say  a 
lew  words  with  reference  to  the  defendants'  plea  that,  even 
if  there  was  negligence  on  their  jjart,  the  real  cause  of  the 
accident  was  contributory  negligence  on  the  part  of  the 
plaintil'f,  exempting  them  from  liability.  Now,  as  a  general 
rule,  where  the  plaintiff  has  failed  to  jjrove  negligence,  it  is 
unnecessary  to  exauiine  a  plea  of  contributory  negligence ; 
but  in  the  present  case,  in  view  of  certain  eventualities,  I 
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think  it  desirable  to  consider  this  plea  and  the  evidence  in         '""s- 
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support  of  it.  The  question  is  mainly  one  of  fact,  and  one  •>  "■ 
upon  which  I  have  derived  some  assistance  in  forming  my  March ». 
opinion  from  an  inspection  of  the  locus  in  quo.  The  Crown  priSiuan  &'co 
Prosecutor  s  argument  was  really  to  the  effect  not  that  there 
was  contributory  negligence  by  tlie  phiintiff,  but  that  the 
collision  and  the  resulting  damage  were  really  entirely 
attributable  to  his  own  negligence  and,  as  it  was  put,  that  it 
would  not  and  could  not  have  happened  if  ho  had  kept  his 
eyes  and  ears  open.  I  confess  that  on  this  point  1  have  felt 
some  difficulty.  In  vi^w  of  the  evidence  of  the  witnesses  for 
the  defence  it  is  certainly  strange  that  the  plaintiff,  as  he 
s;vys,  never  saw  or  lieard  the  runaway  hor.se  till  the  moment 
of  the  collision.  This  is  especially  strange  in  view  of  the 
evidence  of  Kelly,  who,  however,  is  a  younger  man,  and  may 
be  a  man  of  naturally  acuter  perceptions  than  the  plaintiff, 
and  who,  as  pointed  out  by  the  plaintiff's  connsel,  was  in 
some  respects  in  a  better  position  for  noticing  the  horse's 
approach,  as  he,  though  rather  further  off,  was  standing 
down  the  road  in  a  straight  line,  while  the  plaintiff  was  ap- 
proaching it  at  an  angle  an!  from  a  lower  level.  It  must 
also  be  borne  in  mind  that  from  the  esca[)e  of  the  horse  to 
the  collision  only  a  very  few  seconds  elapsed — according  to 
a  j'ough  calculation  made  during  the  argument  somewhere 
about  twelve  seconds — and  dnring  this  short  space  of  time, 
as  the  plaintiff  approached,  I  am  satisfied  from  an  inspection 
of  the  locality  that,  as  stated  by  Mr.  Dale,  the  plaintiff's 
view  in  the  direction  the  horse  was  coming  was  [lartially 
obstructed  by  the  railway  gates  and  signal-box.  At  <mc 
moment  he  may  have  looked  ahead  just  as  he  approached 
the  road,  and  owing  to  this  partial  obstruction  mav  have 
seen  nothing,  though  it  is  certainly  remarkable  that  he  did 
not  hear  the  noise  and  clatter  of  the  hoofs  and  harness  ;  at 
the  next  moment,  it  was  too  late  for  him  to  avoid  the  colli- 
sion. The  plaintiff  was  where  he  had  a  riglit  to  be,  going 
on  his  lawful  business  at  a  reasonable  and  ordinary  pace  ;  it 
is  probable  that  if  he  had  kept  a  sharp  look-out  he  might 
have  managed  to  avoid  the  collision;  but  I  do  nut  think  it 
has  been  proved  that  he  failed  to  exercise  what  in  his  situa- 
tion was  a  reasonable  and  av(M'age  degree  of  care  :  and  it 
Vol,  v.— Pakt  I.— G.  W.  ]) 
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Feu^'e.  ^^oes  not  appear  to  me  that  the  mere  absence  on  his  part 
"  21*.  o^  that  amount  of  quickness  of  perception,  of  agility  and 
March  8.  adroitnoss,  which  in  the  circumstances  of  the  case  was  neces- 
Fri^iuan  &  Co.  sarj  to  avoid  the  accident,  constituted  such  a  state  of  facts 
as  to  amount  to  what  the  law  reirards  as  contributory  negli- 
gence. According  to  the  author  of  a  recent  text-book,  in 
order  to  establish  contributory  negligence,  "  the  defendant 
has  to  shew,  first,  that  the  plaintiff  has  b^en  negligent  in 
respect  of  the  matter  complained  of,  and  might  have  avoided 
the  consequence  of  the  defendant's  negligence ;  secondly, 
that  his  negligence  has  been  of  such  a  character  that  the 
defendant  could  not  avoid  its  effects."  He  goes  on  to  say  : 
"  It  may  seem  that  there  are  some  cases  in  which  the  second 
pi-oposition  can  scarcely  be  said  to  be  in  issue.  Where  the 
defendant  does  an  act  the  consequences  of  which  are  beyond 
his  control,  as  if  he  leaves  a  cart  in  the  street,  and  the  horse 
runs  away,  and  the  plaintiff  carelessly  is  driving  on  the 
wrong  side  of  the  way,  it  is  obvious  that  the  defendant  can- 
not avoid  the  effects  of  the  plaintiff's  negliij^enee  in  point  of 
fact,  but  it  is  his  own  fault  that  he  has  disabled  himself  from 
doing  so,  and  he  must  be  hold  liable.  If  the  defendant's 
negligence  is  of  such  a  character  that  he  has  depiived  him- 
self of  his  power  of  avoiding  the  plaintiff's  negligence,  that 
is  equivalent  to  his  being  able  to  avoid  it  and  negligently 
omitting  to  do  so.  .  .  .  Suppose  the  defendant,  sitting  in 
his  trap,  negligently  tied  his  reins  to  it,  and  fell  asleep,  and 
his  horse  started  off;  the  plaintiff  negligently  Avas  playing 
at  pitch  and  toss  in  the  street ;  the  detendant,  having  awoke, 
could  by  ordinary  care  avoid  running  over  the  j»laintiff,  but 
he  was  too  idle  to  untie  the  reins.  The  defendant  is  liable ; 
but  could  it  be  contended  that  he  woidd  be  less  liable  if  ha 
had  deprived  himself  of  the  power  of  exercising  care  in  the 
iirst  instance  by  letting  the  reins  lie  u])on  the  horse's  back  ? 
(^learly  he  would  be  liable,  altliough  as  a  matter  of  fact  ho 
could  not  avoid  the  ])laintiff's  negligence,  having  put  it  out 
of  his  power  to  do  so."  {Smith  on  Nef/ligence,  j)p.  J ;");)-]  55.) 
Having  then  found  that  this  accident  was  not  attributable 
t)  negligence  on  the  part  of  either  the  plaintiff  or  the  de- 
fendants, the  imjioitant  question  still  remains  whether  the 
defendants,   iiidependeiit ly  of  negligence  oji   their  ]>art,  are 
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liable  for  tlie  damaGre  or,  as   the   French  would   say,  tlie        isss. 
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d^gat — one  cannot,  strictly  speaking,  say  the  injury — caused  ..  "• 
by  their  animal.  It  was  contended  on  their  behalf  that,  Mardis. 
both  in  the  declaration  and  in  the  evidence  and  arjjunient,  „  cowcii  m. 

o  '  Fnediuau  &  Co. 

the  case  for  the  plaintiff  had  been  entirely  based  on  the 
allegation  of  negligence  and  it  was  tlierefore  submitted  that, 
in  the  absence  of  negligence,  they  were  at  all  events  not 
liable  in  the  present  action.  If,  however,  the  damage  with- 
out nep:lifrence  was  itself  in  the  circumstances  of  the  case 
actionable,  the  allegations  as  to  negligence  may  be  dismissed 
as  surplusage,  and  the  facts  as  set  forth  will  still  be  sufficient 
to  justify  the  Court  in  diawing  the  legal  conclusion  of  the 
defendants'  liability,  and  the  most  that  eonld  be  said  is  that 
the  failure  to  prove  the  alleged  negligence  might  influence 
the  question  of  costs.  In  the  case  of  Le  Boiix  vs.  FicJc,  Buch. 
1879,  29,  at  p.  -11,  where  there  were  allegations  of  viciousness 
on  the  part  of  the  animal  and  negligence  on  the  part  of  the 
owner,  Smith,  J.,  said  :  "  In  tb.e  summons  in  the  present 
case  there  are  several  allciiations  that  have  not  ijeen  proved. 
They  were  doubtless  inserted  to  make  it  good  on  the  face 
of  it,  whatever  view  were  taken  of  the  law.  In  the  view  that 
I  have  taken  the  sumujons  shews  a  good  cause  of  action  in- 
dependently of  these  allegations  which  may  be  regarded  as 
surplusage."  So  in  the  present  case,  if  there  is  a  good  cause 
of  action  irrespective  of  tlie  allegations  of  negligence,  the 
fact  of  their  insertion  in  the  declaration  will  not  debar  the 
plaintiff  from  recovering.  Whether  such  an  action  will  lie 
on  the  facts  of  the  case  is  the  question  which  I  now  proceed 
to  examine. 

I  have  just  incidentally  referred  to  the  judgment  of  3Ir. 
Justice  Smith  in  Le  Roux  vs.  Fick.  It  may  be  descrihed  as 
the  classical  judgment  in  our  colonial  reports  on  the  law  of 
imuperies ;  it  was  expressly  approved  by  the  Chief  Justice 
in  Drujiimond  vs.  SearJe,  Buch.  1879,  8;  it  is  in  entire  ai;- 
cordance  with  the  decision  of  the  Sn[)rt'ine  Court  in  tlie 
earlier  case  o'(  Perfonhij)i  vs.  Petersen,  Buch.  187(;,  lOo  ;  and 
it  has  always  been  cited  as  authoritative  in  the  subsequent 
cases,  such  as  Storey  vs.  Stunner,  1  H.  C.  40.  aiul  Spires  vs. 
Selieepers,  o  E.  D.  C.,  11'.).  If  that  judgment  altogether 
covered  the  present  case,  thiTc  would  ho  no  more  to  he  sai<l : 
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vlb^e  '^"^'  ^^Ithougli  great  assistance  is  to  be  derived  from  it,  I  do 
••  IjV  ^^^  think  it  does  so,  both  because  there  is  a  considerable  dif- 
March  8.  ference  in  the  facts,  and  also  because  the  dicta,  so  far  as  they 
1-  ricMiiuau  &  Co.  ^^^^  ®^  *^^  ^^^^  ^"^^  bcfore  us,  are  to  a  certain  extent  and 
at  all  events  ^n'ma /(X«e  ambiguous.  Thus,  referring  to  the 
general  principle.  Sic  utere  tuo  ut  alienum  non  liedas,  the 
learned  Judge  said,  at  p.  33,  in  a  passage  which  tlie  reporter 
has  embodied  in  his  head-note,  and  wliich  I  myself  cited  in 
Storeij  vs.  Stanner:  "A  man  has  a  right  to  keep  any  animal, 
but  if  that  animal  causes  damage  to  any  person  who  is  where 
he  has  a  right  to  be,  then  the  owner  of  the  animal,  it  seems 
to  me,  ought  to  be  held  responsible  for  the  damage,  if  it  was 
caused  by  the  animal  committing  such  an  act  as  he  might 
naturally  have  be.-n  expected  to  commit,  and  if  the  commit- 
ting of  tiie  act  was  not  brought  about  substantially  through 
the  fault  of  the  person  damaged."  But  later  on,  after  ex- 
amining the  Roman  law,  he  makes,  at  p.  37,  a  somewhat 
wider  statement,  and,  without  any  qualification  as  to  tlie 
damage  being  such  as  the  animal  might  be  ex|)ected  to 
commit,  he  says:  "The  result  of  the  \a\v  si  qiiadrupes  and 
of  the  ffidilitian  edict  and  of  their  extension  by  means  of 
iitiles  actiones  seems  to  have  been  that  an  action  de  imuperie 
lay  in  all  cases  of  damage  caused  by  animals  where  the 
damage  was  not  brought  about  through  the  fault  of  the 
partv  using  the  animal  or  of  some  third  party ;"  and  he 
proceeds  after  a  careful  investigation  of  the  subject  to 
express  the  opinion  that,  with  certain  exceptions  with  regard 
to  the  measure  of  damages,  there  was  no  material  difference 
between  the  ancient  civil  and  the  modern  Roman-Dutch  law. 
Adopting  this  view,  I  said  in  Storey  vs.  Stanner:  "By  the 
ancient  and  modern  civil  law,  and  by  the  present  law  of  this 
Colony,  the  owner  of  a  dog  or  other  dangerous  animal  is  n;- 
sp 'usible  for  injuries  or  imuiieries  committed  by  that  animal, 
irrespective  of  any  question  of  scienter,  provided  tliere  is  no 
nefli"'enee  or  improvid(^nfe  on  the  part  of  the  person  in- 
jured, or  other  impropriety  of  conduct  on  his  ])art  which 
directly  caused  or  mainly  contribntod  to  cause  tlie  injury." 
It  must  however  be  boriK^  in  mind  that  both  Storey  vs. 
Sliinnrr  and  Le  Jloux  vs.  FirJ:,  as  well  as  the  other  cases  in 
which    owii'  i>  have   l)e(  ii  held    liaijh.'  in  our   Couits  for  the 
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acts  of  their  aiiimuLs — Duinelv  Sheard  vs.  James,  Biicli.  187<),       ,,\**'*'^- 
101,  Perfonteyn  vs.  Petersen,  ibid.  lOo,  and  the  recent  case         -    'J- 
t)t'  Grier  vs.  Miller,  in  the  Supreme  Court,  as  yet  unreported —      March «. 
have  all  been  cases  of  damage  caused  by  dog.-:,  that  is  l^y  i-ri[.^',5J[^,I  ^Y-o 
animals   which   though   domesticated   are   sometimes   dan- 
gerous, and  they  have  been  cases  of  damage  occasioned  by 
the  animal  so  to  speak  intentionally  and  viciously,  and  in 
the  indulgence  of  a  propensity  analogous  to  what  in  a  rational 
being  would  be  termed  injurious.     The  question  has  still  to 
be   decided   whether  the  law  of  paujieries  covers  damages 
caused  by  a  horse  in  circumstances  such  as  the  present.     To 
determine  this  question,  I  have  thought  it  well  to  follow  the 
maxim,  melius  est  pdere  fontes  quam  sectari  rivulos,  and   I 
therefore  proceed  to  an  analysis  of  this  branch  of  the  Koman 
law,  after  which  it  will  be  necessary  to  consider  the  opinions 
expressed  by  more  recent  autUorities  on  the  same  t^ubject. 

According  to  the  Twelve  Tables — Table  VI II.,  sect.  G  (ef. 
Ortolan,  Legislation  liomahie,  10th  El.,  1,  11.")) — If  damage, 
or  iKiuperies,  was  caused  by  a  quadruped,  the  owner  had  to 
make  good  the  damage  or  surrender  the  animal.     Si  QUAD- 

UUl'KS  PAUPERIEM  FAXIT,  DOMINUS  NOX.E  .ESTIMIAM  OFFERTO, 

SI  NOLIT,  QUOD  xoxiT  DATo.  It  is  Said  that  there  was  a 
special  law  to  the  same  eft'eet  with  regard  to  dogs,  referred 
to  by  Paulas  (Sent.  1,  15,  1)  as  the  Lex  Pesulania.  Con- 
cerning this  Lex  Pesulania,  howevei',  there  has  been  mucli 
dispute,  and  Cujacius  conjectured,  and  his  conjecture  has 
been  adopted  by  Pothier,  that  what  Paulus  wri>te  was  Le.c 
Solon ia,  referring  to  an  enactment  attributed  to  Solon  by 
INutarch :  "Eypayjre  6e  /cal  f3X(i/3)]^  reTpairoScov  vofiov,  tv 
(p  Kvva  SaKovTa  TrapahoiivaL  K^Xevec  K\eiu>  TeTpa7r^']')(iei 
8ede/xevov.  '"JLe  also  enacted  a  law  as  to  damage  coiii- 
niittt  (I  by  quadrupeds,  in  which  he  dire(5ted  that  a  dog  w!ii(  h 
had  bitten  any  one  shoukl  be  given  up  bound  with  a  oliain 
of  four  cubits."  Iteineccius  in  his  Syntagma  disapproves  of 
the  conjecture  of  Cujacius,  observing:  ''Sane  vocautdi  tei- 
ininatio  magis  lloniaiiain  qnam  Atti^-am  Icgtin  videtiu' 
indieare.  Quis  un([iiani  Solonis  Icgis  v.K-avit  Sulouia- ?  I'^l 
cur  I'uidus  in  lil)ro,  quo  prima  iuris  ivoniani  clcnienta  com- 
ph'xus  est,  legem  ([Uaindain  (ira'caui  adduxis-et  V  Si  reete 
se  liabt't    si'ri[ituia.  ae   mai    [)iitius    l\s/lu(iiii    \r\  alio   nioiio 
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Feb.^%.  sfi'iptum  fuit,  verisiinilins  ost,  Pesnlanum  quemdam,  quis- 
••  11'  quis  is  demiim  fuerit,  tribunum  plebis,  speciatim  de  cane 
Marcha.  sanxispe,  quod  lex  XII.  Tabnlarum  generatim  de  qiiadru- 
Frtedmail  &  Co.  pedibus  sanxeiat,  adeoque  legem  Pesulaniam  plebiscitum 
quoddam  esse,  cuius  tamen  auctoreni  asque  acaetatem  scimus 
iuxta  cum  ignarissiniis.  Sane  ob  danmum  quoque  a  canibus 
datum  competebat  noxalis  actio,  si  canis  solutus  fuisset, 
quod  procul  dubio  Pesulania  ilia  lege  primum  invectum 
est."  The  weak  point  in  Heineccius's  argument  seems  to  be 
that  no  such  plebiscitum  was  required,  as  dogs  would  fall 
■within  the  general  category  of  quadrupeds  and  thus  within 
the  already  existing  law  of  the  Twelve  Tables ;  but  whether 
he  or  Cujacius  is  right,  and  whether  or  no  an  enactment  to 
this  effect  existed  at  Athens  as  well  as  at  Rome,  is  of  course 
a  matter  of  purely  antiquarian  interest,  upon  which  perhaps 
I  should  apologise  for  digressing.  The  law  of  tlie  Twelve 
Tables  in  any  case  remained  in  force ;  it  was  supplemented 
in  some  respects  by  the  aedilitian  edict,  which  may  be  de- 
scribed as  a  sort  of  mnnicipal  bye-laws,  by  the  Lex  Aquilia, 
and  by  the  equitable  jurisdiction  of  the  Praetor,  and  thus  a 
body  of  law  on  this  subject  grew  up,  and  is  embodied  and 
expounded  in  the  legislation  of  Justinian,  to  which  I  now 
proceed. 

Taking  first  the  Institutes,  the  law  is  set  forth  in  Book  lY., 
Tit.  IX.,  pr.,  to  which  there  appears  to  be  nothing  precisely 
corresponding  in  the  older  institutional  work  of  Gaius.  I 
may  quote  the  excellent  though  somewhat  free  translation 
of  Mr.  J\loyle,  Vol.  IL,  p.  192,  whose  note  on  the  text.  Vol.  I., 
5G1,  5G5,  may  also  be  usefully  compareiJ.  Justinian  says  : — 
"A  noxal  action  was  granted  by  the  statute  of  the  Twelve 
Tables  in  cases  of  mischief  done  through  wantonness,  passion 
or  ferocity  by  irrational  animals  ;  it  being  by  an  enactment 
of  that  statute  provided  tliat  if  the  owner  of  such  an  animal 
is  leady  to  surrender  it  as  compensation  for  the  damage  lie 
shall  thei-el)y  be  released  tVoni  all  liability.  Examples 
of  tlui  aj'plication  of  this  enactment  may  bo  found  in  kick- 
ing by  a  vicious  hors*^,  or  goi'ing  by  a  bull  with  a  propensity 
to  toss  ;  but  the  action  docs  not  lie  unless  in  causing  the 
damag<!  the  aninud  is  acting  coiitrary  to  its  natural  disposi- 
tion ;  if  its  nature  be  to  be  savage,  this  remedy  is  not  avail- 


39 

able.     Thus,  if  a  bear  runs  away  from  its  owner  and  causes       ^ifsa. 

'  -^  ,  Feb.  16. 

damaj^e,  the  quondam  owner  cannot  be  sued,  for  immediately         ■•   "• 
with  its  escape  his  ownership  ceased  to  exist.     The  term       March  8. 
paujjeries,  or  '  mischief/    is  used  to   denote   damage  done  p^Sinan  &'co 
without  there  being  any  wrong  in  the  doer  of  it,  for  an  un- 
reasoning animal  cannot  be  said  to  have  done  a  wrong.    Thus 
far  as  to  the  iioxal  action." 

With  regard  to  the  statement  that  if  the  animal  is  by 
nature  savafje,  this  remedy  is  not  available,  and  the  somewhat 
subtle  reason  assigned  for  it,  it  will  at  once  occur  to  the 
reader  that  it  appears  to  be  in  rather  singular  contrast  with 
the  well  known  illustration  in  the  leading  case  of  Fletcher  vs. 
Bijlands  (3  H.  L.  330),  the  illustration  I  mean  of  "  the 
dangerous  beast,"  for  damage  committed  by  which,  if  per- 
mitted to  escajjc,  it  was  stated,  as  a  matter  of  course,  that 
the  owner  would  be  responsible.  I  remember  also  reading 
a  report  of  a  case  tried  at  nisi  jjrius  not  long  ago,  I  think 
before  Hutldleston,  B.,  in  which  the  owner  of  a  menagerie 
was  held  responsible  I'or  damage  done  by  a  bear  who  put  his 
paw  through  a  cage  to  which  a  visitor  had  incautiou.dy  too 
closely  approached ;  and  in  tlie  case  of  Whitby  vs.  Brock,  re- 
ferred to  above,  it  is  stated  that  Lopes,  L.J.,  in  the  course  of 
the  argument  asked,  as  a  sort  of  rtdudio  ad  ahsurdum  of  the 
defendant's  argument,  whether  a  visitor  to  the  \\'estminster 
Aquarium  must  be  held  to  take  his  chance  of  tlie  wolves, 
which  are  cxliibited  in  that  })lace  of  amusement,  making 
their  escape  ?  Thus  at  first  sight  in  this  respect  the  Eiigli^h 
law  would  appear  to  be  less  favourable  to  the  owner  tliauthe 
civil  law;  but  it  mu>t  be  remembered  that  in  this  section 
Justinian  is  merely  expounding  the  nature  of  the  old  noxal 
actiunof  the  Twelve  I'aides,  which  was  sul)se([uently  extended 
by  the  ffidilitiau  edict,  us  sliewn  in  the  folluwing  stetiuu,  lo 
the  keeping  of  dangerous  auinuils  near  a  public  roinl ;  and 
the  writer  adds,  j)rietcr  has  autcni  cvdiUcias  udiunes  d  de 
2)auperie  locum  luilct :  upon  which  3ir.  ^loyle  remarks 
(i.  565,  note')  : — '' Tliuugh  many  nrc  for  i-cj; ctiiig  this  as  bad 
law,  it  seems  betler  to  say  that  the  actio  de  j[>auj_icric  was 
available  at  any  rate  in  tliL'  ease  of  an  animal  \\liieh,  thougli 
by  birth  Jcriv  iiatiinc,  nu  longer  eiijoyfd  its  natui'al  libertv, 
but  was  in  sonn>  dc^Ti  e   tarn  '  1   ui"  domisticjifcd,  and  so    in 
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Feu^'e.  <loing  injury  might  be  said  to  be  acting  '  against  its  nature.' " 
••  11'  If  this  view  of  the  civil  hivv  is  correct,  its  rule  as  to  the 
March  8.  liability  of  the  owner  of  such  animals  would  appear  to  be  in 
Fri^inan&co.  Substantial  accordance  with  th.it  of  the  English  law.  If  we 
turn  to  the  fuller  discussion  of  tiie  subject  contained  in  the 
Digest  (IX.  1),  we  find  the  same  proposition  laid  down — 
namely,  that  the  uwner  is  responsible  when  the  mischief  is 
done  by  his  beast  acting  contrary  to  liis  nature.  Et  generaliter, 
it  is  said,  hiec  actio  locum  habet  quotiens  contra  naturam  fera 
mota  paiiperiem  dedit.  Now  the  question  arises  how  this 
statement  of  law  is  to  be  reconciled  with  the  dictum  of 
Smith,  J.,  that  the  owner  is  liable  for  tiie  damage,  "  if  it 
was  caused  by  the  animal  committing  such  an  act  as  he 
might  naturally  have  been  expected  to  commit."  At  first 
sight  the  two  statements  seem  in  diametrical  conflict  with 
one  another.  From  one  point  of  view  indeed  Mr.  Justice 
Smith's  proposition  might  be  reconciled  with  the  other 
authorities  by  supposing  that  he  was  referring  to  the  special 
class  of  cases  discussed  by  Voet,  and  to  be  referred  to  later 
on,  where  animals  may  be  held,  in  his  view,  to  commit  at  all 
events  a  sorts  of  quasi  ixmperies  when  acting  secundum 
naturam — e.g.,  when  cattle  or  sheep  stray  and  graze  upon 
the  pasture  lands  of  some  one  otiier  than  their  owner,  and 
where  they  have  no  right  to  feed.  It  seems  clear  however 
from  the  context,  and  from  the  facts  before  him,  that  the 
learned  Judge  in  tliis  passage  was  dealing  with  the  subject 
generally,  and  not  with  reference  to  this  particular  class 
of  cases,  of  which  he  in  a  subsequent  passage  makes  special 
mention.  On  the  whole  it  seems  to  me  that  this  apparent 
conflict  must  lie  reconciled  in  the  following  manner.  When 
Justinian  in  the  Institutes  and  Digest  refers  to  damage  done 
contra  naturam — the  passage  in  the  Institutes  in  eis  quie 
contra  naturam  moventur  is  rather  loosely  translated  by 
I\Ir.  Moyle  "  when  tlie  animal  is  acting  contrary  to  its  natural 
dis|iosition  " — he  refers  to  the  nature  not  of  the  pai'ticular 
animal  hut  of  the  genus  or  class  of  animals  to  which  he 
belon^^s.  AN'hen  iMr.  Justice  Smith  speaks  of  "  such  an  act 
as  lie  iniglit  naturally  have  been  cxpi'cti'd  to  commit,"  lie  is 
lefcrring  to  th<(  nature.'  or  idiosyncrasy  of  the  particular 
\\\c\\\\n  r  it'i  \\\A  gtnuH  \\\\\r\x  lias  flonc  the  misclnVd'.     If  this 
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distinction   is   correcllv  takf-n,   the    damaw,   to   constitute         is"" 
jiauperies,  must  be  contra  naturam  huius  generis  qnadriqyeaum,         ..    "• 
sed  secundum  indolem  huius  quadrupedis.     Horses  and  oxen      M:irch». 
for    instance    may    be    reo^arded    as    domesticated    animals  .,  /"ow.-ii  rs 

J  o  ^  l<ri)-<iii:un  &  Cc 

mansuet^  natural,  whose  nature  is  to  serve  man  and  not  to  do 
him  a  mis'-hief;  but  you  may  find  here  and  there  equus 
cdlcitrosus  or  hos  cornu  petere  solitus,  an  animal  which,  con- 
trary to  the  habits  of  its  kind,  has  vicious  or  malevolent 
propensities,  and  the  mischief  resulting  from  its  indulgence 
in  such  propensities,  whether  its  owner  is  or  is  not  aware 
of  their  existence,  constitutes  iMwperies  for  which  he  is 
responsilile.  This,  as  I  understood,  was  substantially  the 
]iosition  taken  in  argument  by  the  Croivn  Prosecutor ;  and  I 
tliink  an  analysis  of  the  illustrations  given  in  the  Digest 
tends  strongly  to  su[)port  it,  so  far  at  least  as  the  civil  law  is 
conceined.  Thus,  Servius  is  cited  as  laying  down  that  the 
action  lies  when  a  quadruped  has  done  mischief  commota 
feritate — the  Institutes  say  lascivia  aut  fervore  aut  feritate — 
and  the  instances  are  then  given  of  a  horse  apt  to  kick,  an 
ox  apt  to  gore,  or  of  mules  which  propter  nimiam  Jerociam 
have  done  some  mischief.  Then  cases  are  mentioned  in 
which  the  damage  was  caused  not  by  the  vice  of  the  animal, 
but  by  the  culpa  or  negligence  of  his  owner  or  the  person  in 
charge,  in  which  case  there  would  be  no  p>(^uperies  but  an 
action  would  lie  damni  iniurix.  Then  there  is  the  case  of  a 
dog  whonj  his  master  or  other  person  in  charge  of  allows  to 
break  loose  and  do  mischief;  the  person  in  chaige  will  bo 
liabhi  for  not  taking  proper  precautions  to  control  the  animal, 
or  for  taking  charge  of  an  animal  which  he  is  not  strong- 
enough  to  control.  If  an  animal  is  provoked  into  doing 
damage — si  instigatii  alterius  /era  damnum  dederit —this  is 
not  pauper ies.  The  daniiige  is  the  restdt  not  of  the  vice  of 
the  animal  but  of  the  provocation  given  to  it.  This  pro- 
position is  illustrated,  with  regard  to  horses,  in  U\o  wavs. 
Si  equus,  wp  read,  dolore  concitatus  calve  peiierit.  cessare  istam 
actionem,  sed  eum  qui  e.quuia  percusserit  aut  vuhieraverit,  in 
factum  magis  quam  lege  AquiJia  teneri,  iitique  idea,  quia  nan 
ipse  sua  corpore, damnum  d<dit.  "  If  a  iior.>e  when  irritated 
by  pain  gives  a  kick,  tliis  is  not  a  case  of  paupierii^i^  biit 
against  him  who  struck  or  hurt  tlie  horse  there  lies  an  action, 
but  rather  in  factum  than  under  the  I^ex  Aquilia,  since  he 
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did  not  directly  with  his  own  person  damage  the  plaintiff." 

■•    2I;       I   have  followed   the  reading   in    IMonimsen's   text,   dolore 

SLirch!-,      concitatus;  but  there  is  another  reiiding  dolone  concitatuSy 

Friodmau if'oo.  i^doptcd  h\  Gotliofied,  lure  and  in  IX.  2,  52,  and  which  the 

following  words — qui  equum  percusserit  aut  vulneraverit — 

rather  tend  to  support.     Of  the  dolon  an  explanation  is  given 

hy  Servius  on  Verg.  ^n.  VII.  664  :— 

Pila  maiiu  sa>vosquc  gerunt  in  bella  dolones. 

It  is  said  to  have  been  "  a  pin  or  piece  of  wire  fastened 
into  the  lash  of  the  whip."  But  whether  we  read  dolore 
or  dolone  the  sense  is  niuch  the  same ;  for  a  horse  to  tvirn 
restive  when  in  pain,  however  caused,  is  not  contra  but 
secundum  naturam,  and  therefore  any  damage  which  ensues 
is  not  pauperies,  but  is  damage  for  which  a  special  action 
lay  against  the  person  who  annoyed  the  horse.  The 
second  illustration  given  is  that  of  a  person  kicked  by  a 
horse  which  he  is  foudlin<i'  or  stroking:.  In  this  case  the 
action  lies,  for  such  cajolement  is  not  provocation,  and  the 
mischief  results  from  the  vicious  disposition  of  the  animal. 
How  then  if  the  damnum  is  the  result  neither  of  wanton 
iri-itution,  where  the  aetinn  does  not  lie,  nor  of  bad  temper 
on  tlie  {art  of  the  animal,  where  it  does,  but  of  fright  or 
alirni  [)i-o(lu('ed  without  anyone's  tault  ?  It  is  difficult  to 
>ee  on  (irinciple  wiiy  this  should  any  more  amount  iopauperies 
than  the  case  mentioned  in  the  first  illustration,  or  why  the 
owner  siiould  be  held  responsible  when  no  one  is  to  blame 
any  nior.'  than  when  a  stranger  is  to  bianie.  iSuppose  a  horse 
is  stung  by  a  iiorse-lly  in  a  s-eiisitive  part  and  becomes  un- 
C(jntrollablo  and  does  a  mis(diief ;  or  to  take  the  cases  of 
unavoidable  accidents,  mentioned  by  Addison,  where  tlie 
owner  has  been  held  by  the  English  (Jourts  not  lespMnsible, 
"  where  a  horse,  being  irightened  by  a  claj)  of  thunder,  ran 
away  with  the  defendant,  and  knocked  down  the  ])laintiff'; 
also,  where  a  horse,  being  I'riglitened  by  the  noisy  and  rapid 
a[ij)roa(di  of  a  butcher's  cart,  luriously  driven,  beejimo  un- 
gov(3riiable,  and  ran  against  an<l  killed  a:;other  horse,  not- 
withstanding all  the  efforts  of  the  (leh  ndant  to  control  the 
auinvd  "  [(1/IJjo)is  vs.  /Vj>^>r/-,  1  i-d.  luiwii.  .'iS  :  Wnlicman  vs. 
lioJ/mxdii,  I  Ijing.  21.'):  Add/sou  on  Torh,  1th  ed.  dlS). 
Su|>pos(.'    in    ihe    lir.-t  of    the    above    illustrations   I'roni    the 
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Digest  we  read  dolone,  why  should  concitatio  caused  by  a  ^T^^'. 
falh'ng  shaft  produce  ^^^zfpeWes,  when  concitatio  caused  by  the  ••  ,'/• 
application  of  a  goad  lias  no  huch  effect  ?  Or  if  we  read  March «. 
dolors,  can  it  be  material  so  far  as  tlie  owner  is  concerned  ,.  /"^^'^"  ''■'• 

'  !■  nuUmaii  &  Co. 

whether  the  pain  is  deliberately  or  accidentally  produced  ? 
The  principle;  suggested  by  these  illustrations  is  confirmed 
by  those  wliicli  follow.  The  next  case  given  in  the  Digest  is 
that  of  one  animal  inciting  another  to  do  damage.  It  is  the 
owner  of  the  provoking  animal,  not  of  the  aidmal  which  is 
provoked,  who  must  be  held  liable  : — Si  alia  quadrupes  aliam 
concitavit  ut  damnum  darct,  eius  quae  coueitavit  nomine 
agendum  erit.  Thus,  if  A.'s  horse  kicks  B.'s  horse,  and  B.'s 
horse  then  lashes  out  and  kicks  C,  C.'s  action  will  lie  not 
against  B.  but  again-^t  A.,  his  horse  being  vicious  while  that  of 
B.  was  dolore  concitatus.  Lastly,  passing  over  the  case  of  wikl 
animals,  we  come  to  rather  a  curious  illustration  which  also 
points  to  the  Siime  conclusion.  Suppose  two  rams  or  two 
bulls  have  a  tight,  and  one  kills  the  other,  does  the  action 
of  pauperies  lie  ?  Scffivola,  a  contemporary  of  Cicero's,  the 
first  man  who  wrote  a  systematic  treatise  on  the  civil  la«, 
and  the  earliest  lawyer  whose  writings  were  used  in  the 
Digest,  where  he  is  cited  as  "  Quintus  Mucins"  (cf.  lioby's 
Introd.  cv.-cviii.),  dealt  with  this  case  by  drawing  a  dis- 
tinction. If  the  animal  who  was  killed  was  the  aggressor, 
there  was  no  action;  if  he  was  piovoked  by  the  other,  the 
action  lay.  Here  again  we  have  the  same  principle.  If  tht^ 
animal  only  acted  in  self-defence,  there  is  no  liability ;  but 
if  the  damnum  was  tl:e  result  of  his  vicious  conduct,  tlie 
owner  was  responsible  for  the  viciousnessof  his  beast.  Once 
mure,  uo  have  a  ca-e  put  by  Ali'enus,  A  stable  boy  was 
leading  a  horse,  the  horse  snuffed  at  a  mule,  the  mule  lashed 
out  and  broke  the  boy's  leg.  It  was  held  that  the  owner  of 
the  mule  could  be  sued  f(jr  imuperies  (l^ig.  IX.  i.  5").  The 
clfactus  by  the  horse  was  like  the  permuhio  or  palpjatio  re- 
ferred t(j  above,  or  merely  a  "  delicat"  attention"  which 
could  not  be  held  to  have  provoked  (a- justilied  the  ki(dv. 

The  result  appt'ars  to  be  that  according  to  the  civil  law 
the  owner  is  liable  ior  damage  arising  from  the  vicious 
conduct  or  intractability  oj'  his  animal,  but  not  for  damage 
which  the  animal  so  to  speak  has  innocently  caused.     As 
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Voet  puts  it,  discussing  the  case  of  tlio  bulls  or  rams  Jigliting, 
cum  et  in  hrutis  quxdam  iuris  simiUtudo  sit,  atque  adeo 
moderaminis  inculpatse  Uiteloe  sinnilacrum  ])rohatu%n.  This 
result,  arrived  at  from  a  study  <if  the  original  sources, 
a|)pears  to  be  strongly  confirmed  by  the  views  ^xpressed  by 
the  modern  cnmmeutators.  Tims  Mi-.  Hunter  says  (pp.  102, 
103): — "  Paiqyeries  is  the  damage  done  by  an  animal  con- 
trary to  its  usual  nature,  nnd  therefore  bearing  a  kind  of 
resemblance  to  wrongs.  If  a  tiger  destroys  a  human  being 
it  but  acts  accoiding  to  its  n.iture;  but  when  an  ox  gores, 
the  act  may  be  regarded  as  a  breach  of  the  good  behaviour 
that  is  its  second  nature  ....  No  action  lay  if  the  animal  were 
irritated  or  roused  by  another.  Thus  where  a  horse  was 
struck  by  a  doJo  or  a  spur,  and  reaied  and  kicked  a  person, 
it  did  not  commit  j^ciuperies.  The  injury  was  not  the  result 
of  an  outbreak  of  unusual  badness,  but  was  due  to  the  mis- 
management of  the  horseman,  and  therefore  the  owner  of 
the  horse  is  not  responsible,  but  only  the  person  that 
irritated  the  horse."  Similarly,  Mr.  Koby  says  that  the 
action  "  was  allowed  against  the  owner,  at  the  time  of  action, 
of  a  four-iooted  beast  (not  being /era)  or  other  iinimid,  if  the 
beast  without  cause,  except  from  its  own  wildness  of  nature 
(e.g.  a  kicking  horse,  a  tierce  bull  or  dog)  caused  damage 
directly  or  indirectly  "  (Introd.  to  Dig.  p.  13(),  note  n.).  Once 
more  the  late  Dr.  Walker,  who  has  iiududed  the  ninth  book 
of  the  Digest  among  those  he  lias  selected  ibr  analysis  and 
anncjtation — a  valuable  work  of  whicli  we  have  to  regret  the 
interruption  by  a  too  early  d-ath — Dr.  Walker  detines 
pauperies  as  "  mischief  occasioned  by  tiie  vice  of  any  animal 
ca[nible  of  vice ; "  and  in  a  note  on  the  words  commota 
j'eritate  he  says  this  means  '•  when  its  temper  is  causelessly 
stirred  within  it,  not  when  it  is  excited  by  serious  provoca- 
tion, commota,  non  incitata,  says  l*othier ;  and  GotholV(_'d 
ex})lains  that  its  malice  must  be  innate,  to  give  ground  for 
the  ac-ticju  de  pauperie  ;  not  stirred  up  from  witliout,  as  by 
the  roughness  oi  the  road  or  tiie  cruelty  of  th(;  driver." 
The  only  otlier  commentator  on  the  civil  !aw  to  whom  I 
nc(;d  rcfi  r  is  Dcjmat.  In  the  passage  which  was  cited  at  the 
bar  fnjm  part  1,  bk.  2,  se(;t.  ii,  ait.  v.  (CnaJiitKjs  cd.  mA.  i., 
p.  0(JS,  par.  l.")01,  "of  him  who  cannot  keep  in  his  horse  or 
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other  benst  ")  we  have  little  more  than  a  repetition  of  what       ^T"**;. 

'  '  ri'l).  lb. 

is  laid  down  in  the  passage  from  the  Institutes,  iv.  iii.  8,  ••  .^J- 
which  was  also  cited.  "  As  to  all  other  damage  which  may  wajrcU'*. 
be  (h)nc  by  beasts,"  says  Domat,  after  referring  to  the  case  of  yritdnmi &'co. 
cattle  trespassing,  "  he  who  is  the  owner  or  who  has  charge 
of  them  will  be  answerable  for  it,  if  he  could  or  onght  to 
have  prevented  the  evil."  Then  he  takes  the  same  illustra- 
tions as  Justinian  of  a  wagoner  or  mule-driver  not  strong  or 
skilful  enough  to  hold  in  a  mettlesome  horse  or  an  unruly 
mule,  and  who  is  held  liable  for  the  damage  they  cause  ; 
"  for  he  ought  not  to  have  undertaken  what  he  had  not  skill 
or  strength  enough  to  perform  ;  "  or  as  Gains  puts  it  (in  a 
passage  from  his  commentary  ad,  edictum  p'ovincicde,  bk.  vii. 
quoted  in  the  Dirf.  ix.  ii.  8,  1),  nee  videtur  iniquum,  si 
intiimitas  culpcU  adnumeretnr,  cum  affectare  qnisqne  non 
debeat,  in  quo  vel  intellegit,  vel  intellegei'e  debet,  intirmi- 
tatem  suam  alii  pericnlosam  futuram.  Idem  iuris  est  in 
persona  eius,  qui  impetuni  eqni,  quo  vehebatur,  propter 
imperitiam  vel  infirmitatem  retineie  non  potuerit.  Thus  in 
the  present  case  if  3Ir.  Cowie  chose  to  allow  his  son,  the 
small  boy  whom  we  saw  holding  the  reins,  to  drive  his 
horse,  as  he  is  said  to  have  been  in  the  habit  of  doing,  and 
the  horse  broke  away,  propter  imperitiam  vel  infirmitatem  on 
the  part  of  the  driver,  and  did  damage,  this  would  clearly 
on  the  above  principle  be  a  case  of  culpa,  for  which  an 
action  would  lie,  but  culpa  o^  a  kind  which,  for  reasons  given 
at  the  outset,  we  do  not  find  to  have  been  proved  in  the 
present  case.  The  other  cases  mentioned  by  Domat  in  the 
same  paragraph,  of  overloading,  &c.,  are  also  cases  of  culpa 
or  negligence,  and  consequent  liability,  and  therefore  im- 
material for  our  present  purpose.  In  par.  15GG  he  speaks 
"  of  horses  who  bite  or  kick  "  and  says  :  "  Tlmse  who  have 
horses  or  mules  which  kick  or  bite  ought  eitlier  to  warn 
})eo[)le  of  tli(^ir  being  vicious,  or  to  take  care  to  have  them 
well  watclied,  to  prevent  all  occasion  of  danger,  otherwise 
they  will  be  nuuh^  liable  for  the  damage  which  they  shall 
happen  to  do."  In  a  note  he  sp(^aks  of  accidents '' occa- 
sioned by  the  imprndenco  of  tliose  to  whom  they  happen," 
and  gives  an  ilhistration  which  seems  rather  to  ini])ly  dis- 
sent  from  the  doctrmo  of  the  Digest  that  the  owner  of  a 
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vll^^iB       ^orse  wliicli  kicks  a  stranger,  wlio  goes  up  to  it  without 

•■  21!       necessity  and  strokes  it,  would  be  held  liable  for  pauperies. 

w:irch«.      To  sum  up,  the  result  of  the  examination  of  the  Roman  law 

■riiSn&co  ♦'iwthorities  appears  to  be  this.     Just  as  no  man  is  liable  for 

damnum  sine  iniuria—a»  Gains  puts  it  (III.  211),  neither  by 

the  Aquilian,  nor  by  any  other   law,  damnum   quod   sine 

iniuria   datur  reprelienditur,  itaque   impunitMS  est  qui,  sine 

culpa  et  dolo  malo,  casu  quodam  damnum  committit — so  in  the? 

case  of  aninialH,  no  one  is  liable  for  damage  caused  by  his 

beast  unless  in  the  conduct  or  behaviour  of  the  bi^ast  there 

has  been  something  analogous  in  the  case  of  an  irrational 

being  to  what  in  a  rational  being  would  be  called  iniuria, 

w  hich  something  in  the  case  of  an  animal  is  called  pauperies, 

and  which  on  this  definition  has  not  been  proved  to  exist  in 

the  case  now  before  the  Court. 

It  is,  however,  still  necessary  to  consider  whether  the  law 
of  pauperies  has  been  modified  and  the  liabilities  of  owners 
enlarged,  and  if  so  to  what  extent  and  in  wiiat  respect,  by 
the  Koman-Dutch  jurisprudence.  And  here  it  will  be  con- 
venient first  to  deal  witli  the  great  authority  of  Voet  who,  as 
usual,  to  a  great  extent  follows  the  treatment  of  the  Digest, 
and  on  whose  observations,  so  far  as  they  nierely  follow  the 
Digest,  I  need  say  nothing  further.  Voet,  after  beginning  by 
defining  pauperies  as  damage  committed  by  animals,  and 
thus  distinguished  from  iniuria,  continues,  nocet  vero  animal 
vel  secundum  vel  contra  naturam  sui  generis,  and  proceeds 
(IX.  1.  1-3)  to  discuss  the  former  class  of  cases,  that  of 
animals  doing  harm  in  accordance  with  their  nature,  such  as 
cattle  grazing  where  they  have  no  riglit  to  be.  In  these  cases 
the  damage  was  not  strictly  pauperies,  which  accounts  for 
there  being  nothing  corresponding  in  the  parallel  passage 
of  the  Digest,  but  it  was  damage  for  whic^h  the  owner  could 
be  made  rc^sponsible  in  vari(jus  forms  of  action,  according  to 
the  circumstances,  and  he  could  in  some  cases  discharge  his 
liability  b}'  surrendering  the  animal.  Thus  in  th(  s*;  cases 
too  the  action  was  uoxal,  which  accounts  for  its  discussion 
here.  Foe^  then  jiroceeds  (4-8)  to  cases  oi  pauperies  proj)er, 
M  hen  the  animal  does  m\!^v\\'u;{  contra  naturam,  iiuil  this  ho 
savs  occurs  quoties  mansucfa  feritatem  assumurit,  when  taiiu; 
animals  become  fierce,  as  wlien  a  lioi-se  or  an  <ix,  feritati- 
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commotus,  proceeds  to  kick  or  gore.  Then  he  deals  with  the  Feb!''*iG. 
case  in  which  the  animal  is  provoked  by  the  person  he  ••  ^i' 
attacks,  in  whitdi  event  no  one  is  liable,  as  he  has  only  him-  *ia^«- 
self  to  blame  for  the  consequences  of  hi.s  own  folly,  and  that  FrSimail  &co. 
in  which  he  is  pi'ovoked  by  a  third  party,  or  the  damage  is 
caused  by  the  negligence  of  a  third  party,  in  which  case  the 
third  party  and  not  the  owner  is  alone  liable  to  make  com- 
pensation. Tiie  action  against  the  owner  for  iMiqjeries  only 
arises  when  the  animal  is  sponte  commota.  By  sponte  I  take 
it  we  must  understand  spontiineonsly,  its  ferocity  being 
aroused  without  any  extrinsic  cause.  He  proceeds  to  illustrate 
this  position  in  the  following  section  by  the  case  given  by 
Alfenus  of  the  stable  boy  and  the  nmle,  and  that  given  by 
Ulpian,  of  the  horse  which  responds  to  a  caress  with  a  kick, 
and  that  given  by  Scfevola  of  the  rams  or  bulls  fighting. 
Then  he  gives  another  case,  illustrating  the  same  principle. 
An  ox  gores  a  horse,  the  horse  lashes  out  and  kills  a  ]iig. 
The  owner  of  the  pig  must  sue  the  owner  of  the  ox,  not  the 
owner  of  the  horse.  Then  he  takes  the  case,  which  is  very 
much  in  point  in  the  jjresent  action :  Si  iumenta  sine  causa 
turbata  cessim  eant,  aut  semet  ipsa  eripiant,  et  feratnr  equis 
auriga,  nee  currus  audiat  habenas,  ha?c  actio  locum  liabet. 
•'  If  beasts  of  burden  are  frightened  without  cause  and  back, 
or  start  oft'  on  their  own  account,  and  the  driver  is  carried 
on  by  the  horses,  and  cannot  control  the  vehicle,  the  action 
oi pauper ies  lies  for  any  consequent  damage."  Xow  is  that 
the  present  case  ?  The  point  seems  to  be  an  argnablo  one. 
From  one  point  of  view  it  may  be  said  that  the  defendants' 
horse  did  break  loose  sine  causa,  without,  that  is  to  say,  any 
real  objective  cause,  since  if  he  had  remained  still  he  would 
have  sulVered  no  hurt ;  but  on  the  whole  I  think  we  must 
understand  causa  in  a  sulijective  sense,  a  cans;,'  jTcsenting 
itself  to  the  intelligence  of  the  aninuil,  and  no  doubt  such  a 
cause  did  })i-esent  itself  here,  and  thus  the  present  case  seems 
rather  to  I'all  within  the  principle  of  the  illustration  which 
follows,  where  our  author  says:  "  Sane  si  (piadrupedes  nulla 
feritate  commota?,  sed  casu  damnum  dederiiit.  duin  forte  equis 
ac  mulis  plaustrum  in  clivo  ducentibus  ac  collapsis.  p]austrum 
cessim  ire  co^pit,  ac  retro  rediens  adstantem  contrivit.  nee  in 
dominum  nee  in  aliuui  actio  danda  est.  quoties  nulla  cuius- 


48 
188S.         qiiam  culpa  coucurrit."     "Certainly  if  tlie  animal  was  not 

ieb.  16.  ^      .  ^  ,  •' 

..  1  j-  excited  by  any  ferocity,  but  has  caused  damage  by  mischance, 
March  8.  as  for  instance  if  horses  or  mules  were  drawing  a  wagon  up 
cowoii  M      ji  ]^[\\  .^ij(j  it  bejjaii  to  go  back,  and  in  jroinfi:  back  crushed  a 

i  ncdruau  &  Co.  r^  o  '  i^         o 

bystander,  no  action   will   lie  either  Hgainst  the  owner  or 
against  anybody  else,  as  long  as  there  has  been  no  negligence 
on  the  part  of  anyljody  contributing  to  the  niisha}).''     That 
is  \o  doubt  a  somewliat  stronger  case  in  favour  of  the  owner 
tlian  tiie  present,  for  there  the  darange  would  be  so  to  sjTeak 
automatic,  without  any  exercise  of  volition  on  the  part  of  the 
animal.     l>ut  on  the  whole  the   present  case  also  appears 
to  be  one  of  accident  in  the  strict  sense  of  the  word,  the 
result  of  casus,  nulla  cuiusquam  culpa  concurrenie,  and  there- 
fore according  to  Voet,  nobody  being  to  blame,  not  even  the 
horse,  there  is  no  action  against  anybody,  not  even  the  owner. 
That  being  so,  it  is  unnecessary  to  follow  Voet  further  in  what 
he  says  specially  as  to  dogs,  or  in  his  discussion  as  to  the 
form  of  the  action,  tlie  parties  who  in  certain  cases  must  be 
sued,  or  as  to  the  measure  of  damages — on  whicu  latter  point 
some  conflicting  decisions  will  bo  found  mentioned  in  Sande, 
Decis.  Fris.  V.  7,  5 — or  yet  as  to  how  far  the  o{)tion  given  by 
the  Roman  law  of  surrendering  the  noxa  and   consequent 
discharge  from  liability  was  affected  or  modified  in  mo<]ern 
practice,  a  point  which  has  been  mucii  discussed  by  other 
writers.     Neither  need  I  dwell  on  the  discussion  of  the  sub- 
ject which  will  be  found  in  Unbars  Pnelectiones.     Ivt^crring 
to  the  case  of  the  two  rams  he  says :  ubi  distinguitur  inter 
culpam  animalis  provocantis  et  innocentiam  provocati,  qua 
in    re  videtur  aliquam   rationem   habuisse   iuris    eius  quod 
Plutarchus  probat  in  HI).  raaXoya  Xvyco  '^fjaOat,  Irraticmalia 
ratione  uti ;  and  he  adds  the  scholium  that  the  ratio  decidendi 
rather  is  that  the  beast  which  provokes  the  fight  a(;ts  con- 
trary to,  while  that  which  is  provoked  retaliates  in  accordance; 
with,  the  nature  of  such  animals.     I  may  add  tliat  Jlnljcr 
informs  us  that  by  the  law  of  the  Saxons  if  the  owner  off(.'rs 
to  surrender  tin;  animal,  and  the  person  damaged  declines 
to  accept  it,  iu  such  case  it  can  be  kept   by  the  judge; — a 
contingent  right  which  1  am  not  aware  that,  after  inspecting 
the  ;iiiim;d,  any  member  of  the  Court  is  anxious  to  exercise 
in  the  present  case. 
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It  appears,  therefore,  that  on  the  whole  there  i.s  nothing      i-H^^q 
in  Voet  to  extend  the  civil  law  definition  of  pauperies  so  as         ••  ^J- 
to  cover  the  facts  with  which  wo  have  here  to  deal.     Some      '^^  ^• 
of  the  writers  on  the  Roman-Dutch  law,  however,  seem  to  go  pr,SiMn&  co. 
somewhat  fnrther.    Thus  Grotius  says,  treating  of  obligations 
qiiasi  ex  delicto,  "For  wrongs  done  by  animals,  a  person  is 
liable  when  his  animal,  while  unusually  excited  and  fierce, 
has  injured  any  one  "  (III.  38. 10) ;  but  as  he  refers  as  autho- 
rities for  this  proposition  only  to  the  passages  in  the  Digest 
and  Institutes  which  have  already  been  examined,  it  is  suffi- 
cient to  say  that  the  words  in  the  English  translation,  "  while 
unusually  excited  and  fierce,"  must  be  regarded  as  equivalent 
to  commota  feritate,  and  be  explained  and  construed  in  a 
similar  manner.     Again,  he  says  {ibid.,  sect.  12)  that  "a 
wagoner  or  countryman   whose    horses    bolt,    even    though 
without  any  fault  on  his  part,  is  bound  to  make  compensa- 
tion ;"  but  this  statement  is  based  merely  on  the  passages 
from  Gains  in  the  Digest,  IX.  2.  8.  1,  and  in  the  Institutes, 
IV.  III.  8,  quoted  above,  which,  as  already  shewn,  are  to  the 
effect  that  in  certain  circumstances  imperitia,  or  even  in- 
firmitas,  must  bo  regarded  as  legally  equivalent  to  C7dpa. 
Then  again  Van  Leemcen  says,  IV.  39.  G,  Kotze's  Transl.  11. 
323,  324  :    "  He  wliose  animal  causes   damage  to  another 
must  make  compensation  or  deliver  up  the  animal  for  the 
same.     But,  if  the  animal  be  wild  by  nature,  or  otherwise  of 
a  mischievous  propensity,  as  for  instance  a  dog  accustomed 
to  bite,  or  a  horse  accustomed  to  kick  or  the  like,  the  owner 
will  be  liable  to  make  full  compensation  for  the  damage 
done,  without  being  able  to  get  off  by  giving  up  the  animal." 
I'Lis  passage,  which  was  cited  by  the  plaintiffs  counsel,  is 
very  broad  and  comprehensive,  and  certainly  ajtpcars  to  be 
strongly  in  the  ])laintiff's  favour,  and  to  tend  to  shew  tliat, 
even  if  the  animal  has  no  mischievous  propensitv,  if  it  dotvs 
damage,  and  the  owner  does  not  exercise  tlie  option  wliidi 
in  that  case  he  enjoys  of  giving  it  up,  he  is  bound  to  make 
compensation.     I   must  however  here  also,  as  in  tlic  ca-c  oi" 
Grotius,  observe  that  Vcdi  Lei-uven.  merely  cites  the  authoi'i- 
ties  on  the  civil  law  whi<'h  have  b(}en  already  examined,  and, 
great  as  his  authority  is,  so  far  as  his  statement  a])pears  to 
extend  tlie  lial>ility  by  tlicni  d('(in<Hl.  I  ilo  iu)t   feel   citlicr 
Vol..  v.— Pakt  !.—(;.  \V.  I' 
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1888.  bound  to  follow  it  or  indeed  justified  in  doing  so.  Un- 
"  I'-  doubtedly  the  learned  translator  is  perfectly  correct  in 
Marches.  observing  in  his  note,  in  which  he  refers  to  some  of  the 
Fri^man  &'co  colonial  cases,  that  it  is  unnecessary  to  prove  knowledge  on 
the  part  of  the  owner  of  the  mischievous  propensities  of  the 
animal ;  but,  notwithstanding  the  dictum  of  Van  Leeuwen,  I 
adhere  to  the  opinion  that  such  propensities  must  exist,  or  at 
all  events  that  the  animal  on  the  occasion  in  question  must 
have  acted  as  if  they  existed,  before  his  owner  can  be  held 
responsible  for  his  conduct.  Then  we  have  also  a  note  by 
Dekker,  citing  Puffendorf,  De  lure  Nat.  et  Gent.  III.  1.  6,  as 
follows : — "  II  n'y  a  point  de  doute  qu'un  maitre  ne  soit  re- 
sponsable  du  dommage  que  ses  betes  causent  non  seulement 
par  sa  negligence,  com  me  quand  il  les  laisso  echapper,  ou 
par  sa  malice,  comme  quand  il  les  irrite  lui-meme ;  mais 
encore  lorsqu'elles  sont  uniquement  poussees  par  leur  ferocite 
naturelle  ou  par  un  mouvement  ordinaire.  Car  il  falloit 
ou  ne  pas  nourrir  de  tels  animaux,  ou  les  garder  si  bien 
qu'ils  ne  pussent  faire  du  mal  a  pcrsonne."  Now  this  pas- 
sage, which  was  cited  by  Mr.  Querin,  is  certainly  a  very 
strong  one ;  for  if  the  owner  is  liable  not  only  in  cases  of 
negligence  or  cidpa,  when  he  lets  his  beast  escape,  and  in 
those  of  malice,  or  dolus  malus,  when  he  irritates  it,  but  also 
when  the  animal  is  impelled  to  do  the  miscliief  not  merely 
far  ferocite  naturelle  but  also  j)ar  un  mouvement  ordinaire,  it 
is  difficult  to  see  how  the  present  case  can  bo  held  not  to  be 
included  in  so  comprehensive  a  definition.  On  turning  to 
the  original,  however,  I  find  that  it  is  perhaps  scarcely  ac- 
curately represented  by  this  translation,  and  in  any  case  it  is 
materially  qualified  by  the  context.  What  Puffendorf  says 
is:  "Id  porro  dubium  non  habet,  quin  dominns  reparare 
debeat  damua  qua3  ab  suis  animalibus  per  suani  culpam  aut 
se  instigante  data  sunt;  aut  si  ex  natnrali  et  iisitata  i'erocia 
animal  ipsius  altenim  laGserit,  aut  per  oidinarium  instinctum 
altori  damnum  dederit."  Ordinarius  indinetus  seems  to  me 
ratlier  different  from  un  mouvement  ordinaire.  It  is  not  so 
much  a  motion,  or  movement  or  impulse,  natural  and  ordi- 
nary in  the  circumstances,  but  the  natural  instinct  or  dis- 
position of  tiie  particular  animal,  as  for  instance  in  the  case 
of  a  savage  watch-dog,  wliose  instinct  it  is  to  attack  strangers. 
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Dehehat  enim,  ho  continues,  evidently  reforrino:  to  animals  of      ,M^^- 

'  '     _  .  .        I)eb.  16. 

that  kind,  and  not  to  such  animals  as  a  quiet  and  peaceable  ••  "• 
horse,  dominus  vel  talia  animalia  non  alere,  vel  ita  eadem  March  s. 
custodire,  ne  alteri  damnum  dare  possenf.  And  then  he  goes  prSman  &'co 
on : — Nam  ubi  a  me  nihil  admissum  est,  quod  imputari  mihi 
queat,  nulla  ratio  est  quare  ego  magis,  qui  invitus  damnum 
feci,  fatale  malum  lucre  debeam,  quam  alter  qui  accepit. 
"  For  when  1  have  done  nothing  blameable  (such  as  neglect- 
ing to  look  after  my  beast,  or  irritating  it,  or  keeping  a 
beast  with  vicious  propensities  or  instincts  and  not  under 
proper  control)  tliere  is  no  reason  why  I,  who  have  caused 
damage  against  my  will,  should  be  any  the  more  bound  to 
pay  for  the  disaster  than  another  wiio  has  been  the  victim  of 
it."  Oa  the  whole  it  seems  to  me  that  this  principle,  enun- 
ciated by  Puffendorf  as  in  accordance  with  the  law  of  nature 
and  of  nations,  and  which  is  certainly  in  accordance  with  the 
English  law  and  the  old  civil  law,  as  already  shewn,  is  also 
in  accordance  witli  the  modern  Roman-Dutch  law,  and  that 
on  this  principle  the  defendants  cannot  be  held  liable  in  the 
present  case.  The  only  other  publicist  to  whom  I  need  refer 
is  Merlin,  whose  obsin-vations  on  animals  were  cited  at  the 
bar,  and  whose  Repertoire  is  useful  as  shewing  liow  the 
modern  civil  law  was  understood  in  France  previmis  to  the 
Code  Napoleon.  Xow  Merlin,  in  the  passage  which  was 
quoted,  s.v.  "Animaux,"  vol.  i.,  at  p.  225,  in  the  paragraph 
which  begins,  "Un  muletier  ou  nn  cliarretier  qui  n'ont  pas  la 
force  ni  I'adresse  de  retenir  un  cheval  fougeux,  ou  une  mule 
qui  s'eft'arouche,  sont  tenus  du  dommage  que  ces  animaux 
peuvent  causer,"  and  in  the  two  following  pa.-sages,  is  merely 
dealing  with  the  special  kind  of  so  to  speak  constructive 
negligence  whicii,  as  shewn  above,  is  set  forth  and  ex[)lainGd 
in  Gains  and  Justinian  and  in  the  commentary  of  Domat. 
He  goes  on  to  say: — "Les  maitres  des  cliicns  (|ui  mordent, 
des  chevaux  qui  ruent  et  mordent,  du  bcouf  qui  a  coutume  de 
frapper  de  la  corne,"  iVc,  "sont  tenus  du  dommage  que  ces 
animaux  causcut."'  This,  again,  is  eh  arly  the  case  of  the 
equus  caJcitro^u^,  the  has  cornu  pitert  sol  it  us,  or  (jf  other 
animals  with  equally  vicious  jjropensities.  Anotlier  passage 
which  miglit  bj  referred  to  will  be  found  s.v.  "IJlcsse," 
vol.    i.,    p.    7->l.    sect.    ;!.    ••  Dlessure.s    (aites    pai'    accident," 

1-:  -J. 
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fT^'b       There  he  says :  "  L'imprudeuce  fj^rossiero  prodnit  I'obligaiion 
••   11'      de  reparer  le  mal  que  Ton  a  fait.     Ainsi,  la  maladresse  des 

Marcus,      cochei's  et  des  charretiers,  dans  la  conduite  de  leiirs  voitures, 
FriSiMn&'co.  ^®  ^^^  ^^^^  P'^^  excusables ;  le  maitre  ineine,  soit  qu'il  se 
trouve   ou    [uou]    dans  sa  voiture,   est  responsable   de   ses 
chevaux  et  de  son  condiictt^ur.    C'est  j^ar  cette  raison  qtie  nous 
sommes  garans  des  hlessures  que  i:ieuvent  /aire  nos  animauxr 
He  then  goes  on  to  speak  of  a  case  in  1648,  in  which  the  sum  of 
1000  livres  was  recovered  from  the  owner  of  a  horse  which  had 
so  injured  the  phiintifP's  leg  that  it  liad  h;id  to  be  amputated. 
And  again,  in  1088,  the  master  of  a  dog,  which  had  bitten  in 
the  arm  a  young  lady,  who  was  passing  in  broad  daylight 
through  the  common  courtyard  of  a  house  to  her  own  lodging, 
had  to  pay  500  francs  damages  and  200  francs  for  medical 
expenses.     "  Cette  blessure,"  we  read,  "  avoit  ete  si  conside- 
rable que  ia  demoiselle  en  avoit  garde  le  lit  trois  mois." 
The  expression  that  "  we  are  guarantors  of  the  wounds  caused 
by  animals  which  belong  to  us  "  is  certainly  a  strong  one,  but 
the  reasons  which  he  assigns  for  it  are  imprudence  grosstere 
or  maladresse  on  the  part  of  the  owner  or  his  servants,  and  it 
may  fairly  be  j>resumed  that  something  of  the  kind  was 
proved  in  the  case  in  1648  in  which  the  plaintiff,  still  more 
unfortunate  than  Mr.  Cowell,  lost  his  leg  owing  to  the  con- 
duct of  the  defendant's  horse.     The  case  of  the  dog  and  the 
demoiselle,  wliich  happened  just   two  hundred  years  ago, 
requires  no  further  comment.     From  Merlin  I  may  pass  to 
the  passage  in  the  Code  Napoleon,  sect.   l.')85,  quoted  by 
Smith,  J.,  in  Le  Boux  vs.  Fich  : — "  Ijc  ])ro[)rietaire  d'uu 
animal,  ou  colui  qui  s'en  sert,  jiendant  qu'il  est  a  son  usage, 
est  responsable  du  dommage  que  I'animal  a  cause,  soit  que 
Tanimal  fut  sous  sa  garde,  soit  qu'il  lut  egare  on  cchappe." 
This  rule,  as  Mr.  Justice  Smith  says,  is  certainly  "  short  and 
comprehensive,"  and  would  appear  to  somewhat  enlarge  the 
liability  of  owners  in   France   beyond  that  under  the  \)X0- 
viously  existing  law,  as  explained  by  jMerlin.    The  provisions 
of  the  Code  Napoleon  form  the  basis  of  the  modern  civil  law 
in  most  European  countries  where  tliat  system  prevails  ;  bdt 
of  course  in  themselves  they  iiave  no  more  authority  in  this 
Colony,  where  we  have  a  system  of  jurisprudenee  basc^l  on 
the  civil  law  as  established  in  the  Netherlands  at  a  rnuch 
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earlier  dutt',  than  they  have  in  En";laud,  where  the  civil  hiw         i««8. 
has  never  been  in  force  at  all  save  as  one  of  the  sources  from         -   '7- 
which  the  commoD  law  is  derived.  March s. 

With  regard  to  the  decided  cases  in  our  own  Courts,  I  „.^'^^'''"rV 

c>  '       i  ncdinan  &  Co. 

have  already  pointed  out  that  all  the  cases  in  which  an 
owner  has  been  Ik  Id  responsible  for  damage  caused  by  his 
beast  have  been  cases  in  which  that  beast  has  caused  the 
damrtge  owiiig  to  its  vicions  or  mischievous  propensity. 
The  most  recent  cases  ap[)ear  to  be  those  of  Spires  vs. 
Sclieepers  in  the  Eastern  Districts  Court  and  Grier  vs.  Miller 
in  the  Supreme  Court.  In  the  former  case  Mr.  Solomon  is 
reported  to  have  artrued  that  "  the  lloman-Dutch  authorities 
went  further  than  the  English.  By  our  law  if  a  man  was 
where  he  had  a  lawful  right  to  be,  and  he  was  injured  by 
another  man's  animal,  the  owner  of  such  animal  was  liable." 
But  this  broad  proposition  was  not  adopted  by  the  Court 
and  j\Ir.  Justice  Buchanan,  in  giving  the  judgment  of  the 
Court,  referred  to  and  adopted  an  observation  made  during 
the  argument  by  the  Judge  Peesident  that  "  the  liability  of 
owners  of  animals  for  injuries  done  is  founded  on  the  doctrine 
oH  culpa,  or  negligence."  And  later  on  he  speaks  of  cases  in 
which  the  owner  would  be  relieved  of  liability,  "as  where  a 
domesticated  animal  acts  in  a  way  in  which  he  would  not 
naturally  have  been  expected  to  act"  (3  E.  D.  C.  176,  177). 
In  the  recent  case  of  Grier  vs.  Miller,  according  to  the  report 
in  the  Cajje  Times,  the  Chief  Justice  appears  to  have  held 
the  defendant  liable  for  the  damage  caused  by  his  dog,  owing 
to  the  "  vicious  propensity  "  of  that  animal,  while  Mr.  Justice 
Buchanan  preferred  to  rest  his  judgment  simply  on  the 
ground  of  negligence,  in  not  keeping  the  dog  under  control. 
I  cannot  say  that  I  am  disposed  to  go  so  far  as  that  learned 
Judge  appears  to  go  in  holding  that  there  must  always  be 
negligence  on  the  part  of  an  owner  of  an  animal  before  he 
can  be  held  liable;  I  should  rather  say  that  either  negli- 
gence must  be  proved  on  the  part  of  the  owner,  or  else  there 
must  be  some  vicious,  perverse,  or  unwarrantable  behaviour 
on  the  part  of  the  bea>t,  constituting  pa/ijjerics,  and  for 
which  the  owner  is  therefore  liable.  In  the  }>ri'seiit  case, 
neither  cul/Ki  (Ml  the  part  of  the  owner  noi-  panji^ries,  if  I 
have   succeeded   in   correetlv  (leliniiiL'  the  nicaninii-  of  that 
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1888.        word,  on  the  part  of  the  horse,  have  been  proved  by  the 
..  17-      plaintiff,  and  the  result  is  that  his  action  fails. 
March  8.  J  am  bound  to  say  that  I  have  arrived  at  this  conclusion 

Fri^an&'co  ^^^^^  Considerable  regret  and  should  have  been  glad  if  we 
could  have  seen  our  way,  on  a  review  of  the  facets  and  of 
the  law  as  applicable  to  them,  to  award  the  plaintiff  some 
compensation  for  tlie  serious  damage  he  lias  undoubtedly, 
through  no  fault  of  his  own,  sustained.  Tlie  case  is  one  in 
which  I  think  there  was  not  a  legal  but  a  moral  obligation 
on  the  defendants  to  tender  such  compensation,  and  I  under- 
stood during  the  trial  that  tliis  obligation  had  in  fact  been 
to  some  extent  recognised,  but  unfortunately  it  had  been 
impossible  to  arrive  at  an  understanding  as  to  the  amount. 
I  think  moreover,  though  there  is  some  conflict  of  evidence 
on  the  point,  that  immediately  after  the  accident  Mr.  Cowie 
in  all  probability  gave  tlie  plaintiff  what  the  latter  might 
fairly  construe  as  an  assurance  that  some  sort  of  compensa- 
tion would  be  made  to  him.  Such  a  promise  in  such  cir- 
cumstances might  fairly  be  sail  to  have  been  made  on  a 
iusta  causa,  and  thus,  according  to  some  authorities  on  our 
law,  would  constitute  a  good  cause  of  action.  Bat  even  if 
that  were  so,  the  action  would  lie  not  against  the  defendant 
firm  but  against  Mr.  Cowie  individually  ;  and  after  the 
decision  of  the  Supreme  Court  in  the  case  of  Alexander  vs. 
Perry,  Buch.  1874,  p.  59,  and  the  elaborate  judgment  of  the 
Chief  Justice  on  the  same  point  in  the  more  recent  case  of 
Malan  and  another  vs.  Secretan  (Foord's  Ee2)p.  94),  it  would 
be  useless  to  contend  that  in  the  Courts  of  this  Colony  an 
action  on  a  contract  could  be  maintained  unless  supported 
by  something  tantamount  to  the  ''  valuable  consideration " 
of  the  English  law.  U'lie  result  is  that  judgment  must  be 
entered  for  the  defendants;  but  the  case  is  one  in  which  we 
strongly  ho])e  that  we  shall  not  be  pressed  to  make  any 
order  as  to  costs. 

Solomon,  J.,  concurred. 

Cole,  J. : — AVhile  concurring  in  the  judgment  of  the  Court 
just  deliv(;rcd  I  confess  I  had  some  dillicully  in  ai-riving  at 
that   ctmclusion.      ^ly  difliculty  principally  arose  from  the 
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very  strong  and  distinct  terms  in  which  Grotius  (3.  88,  12)       yll^\ 
lays  it  down  that  "  A  wagoner  or  a  countryman,  whose  horses         >•   *j- 
bolt,  without  any  fault  on  his  part,  is  liable  for  the  damage      ^^  **• 
tliey  may  occasion."      Now  it  is  true  that  to  this  section  j,,j^^^',^'^j|  ^^(j^ 
there  is  a  note  referring  to  a  passage  in  the  Digest  which, 
when  examined,  will  scarcely  be  found  to  go  to  the  full  ex- 
tent of  Grotiuss  own  words.     But  it  must  be  remembered 
that  the  latter  was  not  commenting  on  the  l\oman  Law,  or 
stating  what  that  law  was,  but  was  declaring  what  he  con- 
ceived to  be  the  law  of  his  country — the  law  of  Holland  at 
the  time  he  wrote.     Among  the  commentators  on  Grotius  is 
Schorer,  whose  notes  are  justly  regarded  as  very  valuable. 
He  points  out  any  error  which  he  conceives  Grotius  to  have 
made  or  any  change  or  modification  of  the  law  which  may 
have  subsequently  taken  place.     Now  on  the  passage  I  have 
cited  he  has  no  note  or  comment  at  all,  thus  leading  one 
to  believe  that  he  considered  the  law  contained  in  it  to  be 
correctly  laid  down.    Again  Voet  (9.  1.  4)  refers  to  Grotius,  3. 
38.  14,  in  support  of  what  he  is  saying,  but  says  nothing 
whatever  a!)Out  3.  38.  12 ;   and  as  Voet  never  hesitated  to 
correct  Grotius  where  he  thought  he  was  wrong,  it  would 
seem  that  in  the  passage  cited  he  considered  him  to  be  right. 
Then  we  come  to  Van  der  Keessel,  who  wrote  his  Theses  about 
180  years  after  Grotius  wrote  the  "Introduction"  upon  which 
they  are  entirely  based.     Van  der  Keessel  also  is  careful  to 
point  out  any  error  of  his  author,  and  especially  to  shew 
w^here  the  law  has  been  altered  or  modified  in  the  intervening 
period.     But  he  has  no  thesis — no  word  of  comment — upon 
this  same  passage.     Thus  I  cannot  help  believing  that  if  an 
action,  similar  to  the  present  one,  had  been  brought  in  one 
of  the  Courts  of  Holland  either  in  the  time  of  Grotius— two 
and  a  half  centuries  ago — or  in  that  of  Van  der  Ktcssd.  the 
commencement  of  the  present  century,  the  judgment  would 
have  been  against  the  defendant  in  spite  of  his  having  been 
guilty  of  no  I'ault.    But  then,  it  is  true,  laws  become  altered 
or  modilicd  almost  insensibly  in  the  course  of  time:  and  it 
is  impossible  U)  resist  the  vast  array  of  tlie  autliorities  whicli 
the  learning  and  industry  of  my  brother,  the  Judge  ritEsi- 
DENT.  has  brought  to  bear  on  this  case  proving  the  change 
to  have  taken  place,      ^\lleth   r  this  is  <in  the  side  of  e(iuity 
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Feb^^ie       ^^  ^^^  ^  hesitate  to  say ;  for  while  it  is  hard  that  the  inno- 

••   2!'       cent  owner  of  an  animal  hitherto  quiet  and  innoxious  should 

March  8.      havo  to  pay  for  the  damage  it  may  cause  under  some  sudden 

FriS^uIan  &'co.  irritation,  it  may  seem  harder  still  that  the  sufterer  from  the 

injury  should  have  no  right  to  compensation  either  directly 

from  the  animal's  owner  or  from  the  right  to  retain  the 

animal  itself.     It  hardly  meets  Voefs  summary  of  the  matter 

(9.  1.  8.)  "  Teudunt  hm  actiones  ad  id  ut  damnum  reparetur 

aut  animal  noxaj  detur."      Here  the  sufterer  gets  neither 

money  compensation  nor  the  oftending  animal.     However, 

we  are  here  to  administer  the  law  as  we  find  it,  and  not  as 

we  might  wish  it  to  be.     And,  as  I  have  already  said,  I  am 

reluctantly  driven  to  the  conclusion  that  the  law  is  such  as 

has  been  laid  down  in  the  judgment  just  delivered  by  the 

Judge  President. 

Koioley,  C.P.,  said  that,  in  accordance  with  the  suggestion 
which  had  fallen  from  the  Court,  his  clients  would  not  ask 
for  costs. 

rPlaintifTs  Attorney,  Dewiiurst.  ~j 

l_Defeu(lants'  Attorneys,  Coghlan  &  Cogiilan.  J 


Palmer  vs.  Ehodes. 


Contract  of  Sale.— Custom  of  share-marhet. — Time 
bargain. — Tender. 

On  November  26,  P.  sold  B.  certain  sliares,  to  be  delivered  and 
paid  for  on  or  before  December  14,  at  the  option  of  B. 
Tu'o  or  tlcree  days  before  this  contract  it  had  been  agreed 
at  meetings  of  tlte  local  share-dealers  and  brokers  that 
''  time  bargains  "  such  as  the  above  should  be  2^a,id  071  the 
due  date  ivithin  banking  hours,  but  B.  was  not  a  party  to 
this  agreement,  nor  did  it  apjpear  that  he  was  aioare  of 
it.  Evidence  icas  led  tliat  a  custom  to  the  same  effect  had 
existed  previous  to  the  meetings,  but  it  did  not  a/ppear  to 
itac(;  beob  viiiforndg  observed  and  several  broh-rs  denied 
fJiiif  if  v'v/.s  lilhcr  (jeiieral  or  notorious.      JJeeember  14  was 
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a  Wedmsdaif,  on  ichich  day  the  hanks  closed  at  twelve 
o'clock,  hut  the  share  market  icas  open  throughout  the  day. 
At  11.45  A.3I.  on  that  day  the  broker,  through  ivhomi  B. 
had  bought  tJie  shares,  tendered  tliem  to  him  and  demanded 
payment.  R.  said  he  could  not  then  pay  and  requested 
the  broker  to  ascertain  the  market  price.  The  broker  left 
and,  without  again  communicating  with  R.,  sold  the  shares 
on  instructions  from  P.  At  3  p.m.  R.  tendered  P.  a  cheque 
for  the  shares,  which  was  refused,  and  P.  now  sued  him 
for  the  difference  beticeen  the  contract  ^;n'ce  and  that  at 
which  they  were  sold.  Held,  that  R.  ^vas  not  bound  by  the 
alleged  custom  and  had  not  broken  his  contract  to  pay  for 
the  shares  on  December  14.  Held  also,  that  as  P.  had  not 
objected  to  R.'s  tender  on  tlie  ground  that  it  was  by  cheque, 
and  admitted  that  he  ivotdd  have  equally  refused  cash,  he 
was  not  entitled  at  the  trial  to  object  to  the  tender  on  that 
ground. 

This  was  an  action  for  damaijes  for  breach  of  contract  to       J^'^^- 

f'  teb.  21. 

purchase  certain  shares.     On  November  26,  1887,  the  plain-     pii^^ 
tiff  sold  the  defendant  200  shares  in  the  Klipfontein  Diamond       Khoties. 
Mining  Company,  Limited,  at  the  price  of  6.js.  per  share, 
upon  tlie  terms  set  forth  in  a  broker's  note,  annexed  to  the 
declaration,  and  which  was  as  follows : — 

"  Bought  on  account  of  C.  H.  Rhodes,  Esq.,  from  John  Palmer,  Esc^., 
200  Klipfontein  shares  at  65s.  to  be  delivered  on  or  before  the  14th 
December  at  option  of  purchaser.  Accepted  (Sd.)  C.  II.  Rhodes. — 
Payment,  cash  against  scrip.  Seller  to  pay  brokerage  and  stamps. 
(Sd.)  W.  E.  RicKMAX,  broker." 

The  declaration  alleged  that  the  defendant  had  refused  to 
accept  the  !<hares,  or  pay  for  the  same,  and  the  plaintiff  had 
been  therefore  compelled  to  resell  them  at  the  market  price 
of  61s.  and  had  thus  incurred  a  loss  of  £40,  and  had  had  to 
pay  £6  2s.  for  brokerage  on  such  re-sale.  The  plaintiff 
claimed  £46  2s. 

The  defendant  admitted  the  contract  but  denied  the  brccach, 
and  pleaded  that  on  December  14  he  duly  offered  and  ton- 
deretl  to  accept  and  pay  for  the  said  shares  but  the  })laintiff 
refused  to  accept  the  \)nvv  or  deliver  the  .><hares.  He  further 
pleaded  that  if  the  shares  were  resold  as  alleged,  thev  were 
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—  sustained  any  loss  or  daraapje  it  was  not  incurred  bv  the  act 
Khodes.  or  default  of  the  defendant.  In  his  replication,  the  plaintiff 
denied  the  tender  alleged  and  further  said  that,  if  such 
tender  was  made,  it  was  after  the  defendant  had  previously, 
on  the  same  day,  on  the  shares  being  tendered  to  him,  un- 
conditionally and  absolutely  refused  to  accept  or  pay  ibr 
them,  and  also  "  tliat  such  tender  and  offer  were  made  after 
the  expiration  of  the  hours  within  which  according  to  the 
custom  of  the  share  market  in  Kimberley  such  tender  and 
offer  would  be  valid  and  binding,  the  said  broker's  note 
having  been  entered  into  in  Kimberley  and  subject  to  the 
custom  prevailing  in  tlie  said  market." 

For  the  plaintiff,  the  broker,  Mr.  Eickman,  was  called  and 
stated  that  at  about  11.45  a.m.  on  December  14  he  went  to 
the  defendant,  who  was  a  clerk  employed  at  Mr.  Goch's  store, 
and  tendered  him  the  scrip,  which  he  had  only  received  from 
the  plaintiff  a  quarter  of  an  hour  earlier.  Defendant  said  he 
could  not  then  pay  for  tlie  shares  and  would  have  to  sell 
them  and  pay  the  difference.  Witness  told  the  defendant 
that  he  wanted  his  cheque  to  pay  into  the  bank;  it  being  a 
Wednesday,  which  was  a  half-holiday,  the  bank  closed  at 
12  but  cheques  could  be  paid  till  about  12.15.  Defendant 
asked  what  price  witness  could  obtain  on  the  market  and  he 
replied  perhaps  02s.  6d.  Defendant  then  requested  him  to 
go  down  to  the  market  and  ascertain  the  best  price  obtain- 
able, and  return  and  inform  him  as  soon  as  possible.  He  then 
obtained  an  offer  on  the  market  of  61s.  and  returned  twice 
to  the  store,  but  failed  to  find  the  defendant,  either  there  or 
on  the  market.  He  then  took  the  plaintiff's  instructions 
and  closed  at  61s.  receiving  payment  in  cash.  This  was 
shortly  after  12.  \n  the  afternoon  he  could  have  obtained 
62s.  6d.  and  perhaps  more.  (There  was  other  evidence  that 
in  the  afternoon  the  shanks  went  up  to  64s.  6d.  or  65s.)  He 
sold  at  once  on  jjlaiutiff's  instructions  for  fear  of  a  further 
fall.  About  lunch  time  witness  met  defendant,  who  t(jld  him 
he  had  arranged  to  take  up  the  shares,  and  after  lunch  defen- 
dant in  his  jircsence  tendered  plaintiff  a  cheque  for  the  pur- 
(diase  ])rice,  which  he  n-fused  to  accept.  The  regular  custom 
of  the  market,  so  far  as  witness  knew,  was  that  time  bargains 
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should  be  paid  within  banking  hours  on  the  day  they  fell       ^l^^^i 
due.     It  appeared  that  a  resolution  to  tliis  eftect  had  been      „  , — 

I  x^  1  aimer  vs. 

passed  at  a  meeting  of  share-dealers  on  November  22,  and 
accepted  at  a  brokers' meeting  on  November  24,  or  two  days 
before  tlie  present  contract  was  made.     This  resolution,  in 
Mr.  Hickman's  opinion,  only  affirmed  a  previously  existing 
custom.      He  did  not  know  wliether  defendant  was  aware  of 
the  custom.     The  plaintiff  himself  had  not  got  the  shares 
till  11.30.      The  plaintiff,  a  speculator  on  the  local  share 
market,  was  also  called  and  corroborated  Rickman.      He 
refused  the  defendant's  cheque  becau-e  it  was  after  banking 
hours  and  would  have  equally  refused  cash  if  tendered,  as 
he  understood  the  custom  to  be  to  take  up  time  bargains 
before  the  banks  closed  and  had  always  done  so  himself. 
Another  broker  was  called  to  depose  to  the  same  custom  but 
he  admitted  that,  before  the  above  mentioned  resolutions 
had  been  passed,  there  had  been  some  laxity  in  its  obser- 
vance.    The  practice  was  for  the  broker  to  go  to  the  ])ur- 
chaser  with  the  scrip  and  it  would  be  scarcely  reasonable  to 
do  so  only  ten  minutes  before  the  banks  closed.      He  Avould 
not  consider  that  a  [airchaser  who  tendered  cash  on  the 
Wednesday  afternoon  had  broken  his  bargain,  though  he 
would  have  failed  to  comply   witli  the  custom.      For  the 
defence,  three  brokers  of  considerable  experience  were  called, 
who  stated  that,  previous  to  the  brokers'  meeting  of  Novem- 
ber 24,  there  had  been  no  regular  custom  of  the  kind  set 
up,  and  in  the  absence  of  any  special  arrangement  time  bar- 
gains could  be  taken  up  at  any  time  within  business  hours, 
say  from  nine  to  six,  and  not  solely  within  banking  hours. 
The  defendant's  evidence  was  to  the  effect  that  he  had  made 
arrangements  to  take  up  the  shares  on  the  due  date.     Ivick- 
man  came  to  the  shop  a  few  minutes  before  noun  and  said 
he  wanted  the   money  before  the  bank  closed.     Ho  asked 
Rickman  to  ascertain  the  market  price,  not  having  made  up 
his  mind  whether  he  would  sell  the  scri])  ov  borrow  nionev 
to  take  it  u}).     After  waiting  some  time  he  went  down  to 
the  market,  about  12.30,  with  a  cheque  in  his  pocket  to 
take  up  the  scrip,  but  could  not  lind  Rickman,     After  lunch 
he  saw  him  and  offered  his  cheque^  when  Rickman  told  him 
he  had  sold  the  shares  on  his  account  by  l^ilmer's  orders. 
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and  referred  him  to  Palmer,  who  refused  to  accept  the  dieque 
and  demanded  tlie  difference,  wliicli  defendant  refused  to 
pay.  He  had  not  been  aware  of  the  custom  as  to  paying 
witliin  banking  hours,  and  thought  he  would  have  time  in 
the  afternoon  to  settle  the  matter.  If  Kickmau  had  come  to 
him  earlier,  he  could  have  paid  before  12.  In  the  afternoon 
he  bought  another  parcel  at  65s. 

Frames,  for  the  plaintiff,  argued  that,  so  far  as  there  was 
a  conflict  of  evidence,  that  of  Rickman  was  more  to  be  relied 
on  than  the  version  given  by  the  defendant.  The  shares 
were  tendered  before  the  time  for  doing  so  had  expired  and 
that  was  suiBcient,  however  late  the  hour :  Startup  vs.  Mac- 
donald,  6  M.  &  G.  593.  The  defendant  having  failed  to 
carry  out  his  bargain,  the  plaintiff  was  entitled  to  re-sell  at 
his  expense :  Borriens  vs.  Hutchinson,  1  Sm.  420,  cited  in 
Fisher's  Dig.,  vol.  iv.  8249,  8250.  In  that  case,  the  plaintiff 
having  tendered  the  stock  on  the  day  agreed  on  for  the 
transfer,  and  the  defendant  having  refused  to  accept  it,  it 
was  held  that  the  plaintiff  need  not  wait  till  the  end  of  the 
day,  but  might  sell  the  stock  to  a  third  person  immediately 
after  the  tender  and  refusal.  In  any  case,  the  defendant's 
tender  was  too  late,  according  to  the  custom  of  the  market, 
which  he  contended  had  been  shewn  to  be  reasonable,  general 
and  notorious,  and  therefore  binding  upon  the  defendant. 
The  defendant,  even  if  not  himself  aware  of  its  existence, 
must  be  taken  to  have  given  his  broker  an  implied  authority 
to  do  business  for  him  according  to  the  known  usages  and 
customs  of  the  market :  Grissell  vs.  Bristowe,  L.  11.  3  C.  P. 
112.  Another  point  was  that  the  defendant's  tender  was 
bad,  being  by  a  cheque  and  not  in  cash,  and  although  this 
objection  was  not  taken  at  the  time,  that  did  not  prevent  the 
plaintiff  from  taking  it  now :  Steivart  vs.  Bijall,  5  Juta,  at 
p.  150. 

Fdthara,  for  the  defendant,  was  not  called  n})on. 

Laurence,  J. : — This  is  an  action  for  breach  of  a  contract 
to  [)urchas(i  certain  shares,  and  the  contract  is  a(lniitt(;d  to 
be  C(jrr(,'ctly  set  forth  in  the  broker's  bought  note  attached 
to  tlu;  declaration.     The  case  for  the  jilaintilf  has  been  very 
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fully  and  carefully  argued  but  we  do  not  think  it  necesstiry        ,i'*88. 
to  hear  the  learned  counsel  for  the  defendant.     The  plain      .  , — 

i  Palmer  v$. 

meaning  of  the  conti'act  before  us  is  that  the  defendant  was  uiiodes. 
entitled  to  receive  these  shares  at  any  time  on  or  before 
Decnniber  14.  He  had  the  option  of  demanding  them  and 
paying  for  them  before  that  date,  and  he  was  bound  to  pay 
for  them  not  later  than  the  14th.  What  then  was  the 
extreme  limit  of  time  which  the  defendant  had  for  the  dis- 
charge of  this  obligation?  Apart  from  any  special  custom, 
I  should  be  disposed  to  hold  that  a  contract  to  accept  and 
[)ay  for  shares  on  a  particular  day  is  a  contract  to  do  so 
within  the  ordinary  business  hours  of  that  day,  within  tin; 
hours  during  which  a  broker  might  reasonably  expect  to 
find  purchasers  and  sellers  at  their  offices  or  places  of  busi- 
ness, and  that  is,  on  the  Kimberley  share  market,  according 
to  the  evidence  before  the  Court,  up  to  about  (3  P.M.  Ac- 
cording to  the  case  of  Startup  \^.  Macdonald,  cited  on  behalf 
of  the  plaintiff,  even  if  the  shares  ha  1  been  tendered  at  a 
later  hour  on  the  evening  of  the  14th,  the  defendant,  if  then 
found  at  his  ofltice,  might  have  been  compelled  to  take  them 
up ;  but  that  case  is  certainly  not  an  authority  for  the  pro- 
position that  the  vendor  could  insist  on  payment  at  any 
hour  he  chose,  however  early,  on  the  last  day  of  the  period 
over  which  the  option  of  the  purchaser  extended.  The  de- 
fendant, in  the  present  case,  was  no  more  bound  to  pay  for 
these  shares,  say  at  8  a.m.  on  the  14th,  than  he  would  liave 
been  say  at  8  p.m.  on  the  loth.  It  is  admitted  that  a  tender 
of  payment  was  made  by  the  defendant  at  about  three  o'clock 
in  the  afternoon  of  the  14th,  which  was  clearly  within  busi- 
ness hours,  but  to  this  tender  the  objection  has  for  the  tirst 
time  been  takt  n  in  Court  that  it  was  the  tender  of  a  cheque, 
and  not  of  cash,  and  tlierefore  bad.  Now  it  is  notorious 
that  when  payments  of  considerable  sums,  amounting  to 
several  hu^ulred  })oun(ls,  are  madr,  it  is  not  usual  I'or  men  of 
business  to  carry  about  such  sums  in  sovereigns  or  bank 
notes,  but  such  }taynients  are  almost  always  inade  by  cheque. 
No  doubt  the  creditor  is  entitled  to  insist  on  payment  in 
cash,  if  he  thinks  lit,  but  in  the  present  case  no  objection 
was  made  to  the  eheqne  as  such,  it  is  not  suggested  that 
there  were  not  suflicient   funds  to  meet  it,  and  Mr.  Palmer 
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„  , —         would  have  been  equally  refused,  and  the  reason  is  obvious. 
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Rhodes.  for  he  had  already  parted  with  the  shares.  The  objection 
to  the  tender  on  this  ground  therefore  cannot  be  sustained. 
Another  and  more  important  objection  is  that  the  tender 
was  too  late,  inasmuch  as,  according  to  tlie  custom  of  the 
local  share  market,  time  bargains  have  to  be  taken  up 
within  banking  hours,  and  on  December  14,  Avhicli  was  a 
Wednesday,  the  banks  had  closed  at  twelve  o'clock.  Now 
as  to  the  us^age  of  the  market,  clearly  in  a  case  of  this  kind 
it  is  not  the  business  of  the  purcliaser  to  run  about  and  find 
his  vendor ;  he  is  entitled  to  wait  until  the  vendor  or  his 
representative  brings  him  the  scrip,  and  tlien, "  cash  against 
scrip  "  in  the  words  of  the  contract,  the  transaction  has  to 
be  completed.  In  the  present  case,  the  broker  came  to  the 
defendant  a  few  minutes  before  twelve,  and  required  imme- 
diate payment  before  the  banks  closed.  Now  was  this  cus- 
tom as  to  payment  not  merely  within  business  but  within 
banking  hours  a  custom  with  which,  as  contended  by  the 
plaintiff,  the  defendant  was  legally  bound  to  comply  ? 
Before  the  defendant  can  be  lield  to  have  b'^en  bound  by  a 
custom  of  which  he  had  no  actual  knowledge  and  no  express 
notice,  it  must  be  shewn,  as  laid  down  in  the  case  of  Grissell 
vs.  Bristoice,  that  such  custom  is  not  only  reasonable  in  itself, 
but  is  also  general  in  its  operation,  in  the  particular  com- 
munity or  in  the  particular  class  of  business  in  which  the 
transaction  took  place,  and  that  it  is  notorious  within  the 
same  limits.  Now  the  custom  set  up  in  this  case  appears  to 
have  been  embodied  in  a  resolution  passed  at  a  meeting  of 
certain  dealers  in  shares  lield  on  November  22  and  ap[»roved 
at  a  meeting  of  brokers  held  two  days  afterwards.  It  can 
scarcely  bo  contended  that  this  resolution,  of  which  the  de- 
fendant appears  to  have  had  no  notice,  express  or  ini})lied, 
is  to  be  regarded  as  in  itself  constituting  a  binding  custom. 
It  was  argued  tluit  between  November  24  and  December  14 
the  defendant  had  plenty  of  time  to  ascertain  about  the 
custom;  but  we  must  look  not  to  the  date  of  jtaymcnt  but 
to  the  date  of  the  contract,  which  was  Novenibci'  20,  two 
days  after  the  brokers'  jneeting,  and  consider  whether  the 
effeet  of  this  resolution  was  at  that  time  so  notorious  as  to 
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constitute  an  implied  terra,  a  sort  oi  pactum  adiedum,  of  the  j.-o^^'^ji 
contract  then  made.  I  cannot  hold  that  this  was  the  case,  -pAXmervt 
and  it  therefore  remains  to  be  considered  wliether  indepen-  Khodea. 
dfnt  of,  and  previous  to  the  passing  of,  these  resolutions,  a 
general  and  notorious  custom  of  the  nature  alleged  existed 
in  the  local  share  luarket.  On  this  point  there  is  a  certain 
conflict  of  evidence,  but  the  balance  of  evidence  is  decidedly 
against  the  existence  of  such  a  custom  and  goes  to  shew  tliat, 
previously  to  the  resolutions,  no  one  was  held  bound,  in  the 
absence  of  a  special  arrangement  to  that  eflect,  to  take  up 
his  time  bargains  befoie  the  banks  closed.  On  the  whole, 
therefore,  and  taking  all  these  facts  into  consideration,  I  do 
not  think  that  when  the  defendant  made  this  bargain  he  can 
be  held  to  have  been  bound  by  a  custom  of  which  he  re- 
ceived no  intimation  until  within  a  very  few  minutes  of  the 
hour  by  which  it  is  contended  it  was  his  duty  to  comply 
with  it.  If  however  the  defendant,  when  the  shares  were 
tendered  to  him,  or  at  any  time,  either  on  or  before  Decem- 
ber 14,  absolutely  repudiated  his  contract,  the  question  of 
custom  would  be  immaterial,  and  the  plaintiff  would  have 
been  fully  entitled  to  re-sell  the  shares  and  claim  the  dif- 
ference, as  laid  down  in  Borriens  vs.  Hutchinson,  and  the 
difference  between  the  agreed  price  and  the  market  price 
would  be  the  measure  of  the  damage  sustained.  I  cannot, 
however,  find  that  such  repudiation  has  been  proved.  I 
agree  with  the  learned  counsel  for  the  plaintiff  in  thinking 
that,  so  far  as  there  is  any  conflict  between  Rickmuu  and 
the  defendant,  the  version  as  to  what  took  place  given  by 
the  former,  who  appears  to  be  an  impartial  witness  and  who 
gave  his  evidence  in  a  more  satisfactory  manner,  is  to  be 
preferred  to  the  account  given  by  the  d(;fendaut.  But  liick- 
n)an's  account  of  what  took  place  does  not  shew  any  distinct 
re[»udiation  by  tlu;  defendant.  It  merely  amounts  to  this, 
that  the  delendant  said  he  could  not  then  make  payment, 
and  requested  him  to  ascertain  the  market  price,  Imt  did  not 
authorise  him  to  sell  the  shares  witiiout  consuitinsr  him 
again.  Kickman  then  found  out  the  price  and,  having 
missed  the  defendant,  sold  the  shares  without  consultinfj 
him  and  on  instructions  received  from  the  plaintiff.  It  did 
not  at  all  follow  from  what  the  dei'eudant  said  that  he  would 
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Feb^si       ^^*  ^  ^°  *  position  to  take  up  the  sliares  in  the  course  of 
„  , —         the  afternoon,  which  in  fact  he  offered  to  do,  and  whicli,  for 
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Riiodes.  the  reasons  already  given,  he  was  entitled  to  do.  It  is  said 
that  the  shares  were  sold  at  once  for  fear  of  a  further  fall ; 
as  a  matter  of  fact,  instead  of  falling,  they  rose  ;  but  if  tliere 
had  been  such  a  fall,  and  the  defendant  had  failed  to  keep 
his  bargain,  the  loss  would  have  been  his,  and  he  would 
have  been  responsible  for  the  damage,  and  the  plaintiff  and 
the  broker  were  not  entitled  to  exercise  their  judgment  on 
this  point  on  behalf  of  the  defendant  without  first  consulting 
him.  On  the  whole,  we  are  of  opinion  that  the  plaintiff  has 
failed  to  prove  the  alleged  breach  of  contract.  The  action 
must  therefore  fail,  and  costs  must  follow  the  result. 


I'cb.  23. 


Solomon  and  Cole,  JJ.,  concurred. 

r  Plainturs  Attornoyp,  Cooiilan  &  Cogiilan.  "] 

L Defendant's  Attorneys,  H.  C.  &  J.  C.  Haaiihoff.J 


Goldberg  vs.  The  Queen. 

Act  28,  1883,  §  75. — Evidence. — T^-ap. — Corrohoration. 

Where  a  iw.rson  had  heen  convicted  of  an  iUicit  sale  of  liquor 
on  the  evidence  of  a  traj),  ivhieli  was  entirely  uncorrolio- 
rated,  and  it  a2')j)eared  that  the  trap  was  accompanied  hj 
ttvo  other  persons,  who  were  alleged  to  have  heen  ptresent  at 
the  sale,  hut  who  were  not  called  as  witnesses  and  whose 
ahsence  u-as  unaccounted  for ,  the  conviction  was  quashed. 

This  was  an  appeal  from  the  Police  ^ragistrate  of  Kiin- 
berlev,  l)y  whom  Goldberg  had  been  convicted  of  contravening 
Tit'S'ii''  poct.  75  of  Act  28  of  1883  by  an  illicit  sale  of  liquor.  The 
evidence  was  to  the  eff<H't  that  on  the  afternoon  of  February  () 
a  })oli(HnnaD,  accompanied  by  two  other  men,  wont  to  a  coffee- 
house, of  which  tliH  accused  appeared  to  have;  been  Joint 
proprietor  with  one  Nathan,  and  there  called  for  and  was 
served  with  two  bottles  of  beer,  for  which  tln^  accused  received 
])avnient.  The  policeman,  who  depost^d  to  tlie.-e  facts,  could 
lint  say  whether  the  Ihmt  was  imglish  or  (Jernian;  the  other 
two  men  were  not  called,     in  th(^  eveninii;,  some  hours  after- 
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wards,  the  same  policeman  returned  to  the  phice,  and  was       „>?8«. 

'  *  ,  ^  '  Feb.  23. 

served   with   liquor  by   Nathan.     A   detective   then  came,    ^  ,r— 

^  J  '      Goldberg  v$. 

arrested  Nathan,  and  found  in  Goldberg's  bedroom  thirty-  The  Queen, 
three  bottles  of  stout,  twenty-one  bottles  of  German  beer, 
and  four  bottles  of  whiskey.  Nathan  had  been  prosecuted 
and  convicted  for  contravening  the  Liquor  Act  before  Gold- 
berg was  tried.  Goldberg  swore  that  he  sold  no  liquor  to 
the  constable,  and  that  tiie  liquor  found  in  his  bedroom 
belonged  to  his  partner  Nathan,  and  was  part  of  a  Christmas 
present  he  had  received.  Nathan  corroborated  this  state- 
ment and  said  that  any  liquor  sold  on  the  premises  was  sold 
by  himself.  On  this  evidence  Goldberg  was  convicted  and 
appealed. 

McLachlan  argued  for  the  appellant. 

Hopley,  C.P.,  for  the  Crown,  supported  the  conviction. 

Laurence,  J.  : — I  do  not  think  it  would  be  safe  for  the 
Court  to  sustain  this  conviction.  The  case  for  the  Crown 
rests  entirely  on  the  evidence  of  a  single  witness,  a  constable 
employed  as  a  trap,  whose  evidence  the  Magistrate  believed 
rather  than  that  of  the  accused.  Now  I  cannot  remember 
any  case,  either  under  the  Liquor  Act  or  under  tlie  Diamond 
Trade  Act  in  the  Special  Court,  in  which  the  Court  has 
thought  it  safe  to  convict  upon  evidence  consisting  entirely 
of  the  uncorroborated  testimony  of  a  single  trap.  These 
cases  under  the  Liquor  Act  frequently  come  before  the 
Judges  in  review,  and  sometimes  on  appeal,  and  in  every 
case,  where  the  prisoner  has  pleaded  not  guilty  and  the  con- 
viction has  been  confirmed,  so  far  as  I  can  remember,  there 
has  been  corroboration  on  some  material  point.  Usually  the 
trap  has  been  searched  beforehand,  and  marked  money  given 
him,  and  a  descent  made  on  the  premises  immediately  after 
the  transaction,  and  the  accused  has  been  axuisht  jhujrante 
delicto,  or  the  marked  money  has  been  found  in  his  posses- 
sion, or  the  trap  has  produced  the  liquor  alleged  to  have  been 
purchased,  or  there  have  been  other  circumstances  of  a 
similar  kind,  all  of  whicli  ari^  absent  here.  It  does  not 
appi'ar  that  the  trap  was  searched  bct'or(,'  he  went  to  the 
pi'eiuises,  or  that  any  attciii})!  was  made  to  arrest  tiie  accused 

Vol..    V.  —  l'AiM    I.       (r.    \V.  F 


66 

Feb^  23  ^^^^^  *'^®  alleged  sale  had  taken  place,  and  certainly  the  fact 
GoidbCT  vs  *^**  ^^  *^^^  ^^^^  none  of  the  usual  steps  appear  to  have  been 
The  Qneen.  taken  is  a  significant  point  which  it  is  impossible  to  overlook. 
As  to  what  took  place  in  the  evening,  between  10  and  11  P.M., 
that  affords  no  corroboration  whatever  of  the  alleged  sale  at 
4  P.M.  on  the  same  day.  It  appears  from  Nathan's  own  evi- 
dence that  he  was  properly  convicted  of  having  sold  liquor 
that  evening,  but  it  does  not  follow  from  this  that  Goldberg,  his 
partner,  sold  liquor  in  the  afternoon.  Neither  does  the  finding 
of  the  liquor  in  Goldberg's  bedroom,  though  possibly  a  suspi- 
cious circumstance  and  one  of  which  the  explanation  given 
may  be  regarded  as  unsatisfactory,  afford  any  corroboration  of 
the  occurrence  of  the  particular  sale  of  which  he  was  convicted. 
It  is  of  course  clear  law,  and  it  was  so  expressly  laid  down  by 
the  Supreme  Court  in  the  often  quoted  case  of  jB.  vs.  Pound, 
2  Juta,  2,  that  a  person  employed  as  a  trap  is  not  an  accom- 
plice, and  therefore  in  strict  law  his  evidence  does  not  require 
corroboration.  But  it  is  another  question  whether  it  is  safe 
to  convict  on  the  unsupported  evidence  of  a  single  witness  of 
this  kind,  and,  as  I  have  already  said,  I  cannot  remember 
any  case  in  which  the  Court  has  thought  it  safe  to  do  so. 
Now  it  may  be  said  that  the  Magistrate,  who  was  the  best 
judge  of  the  credibility  of  the  witnesses,  having  taken  upon 
himself  the  responsibility  of  convicting  on  the  evidence  of 
the  trap,  this  Court  should  not  now  interfere  with  that 
decision.  I  quite  agree  with  the  view  that  an  appellate 
Court  should  be  very  slow  to  quash  a  conviction,  merely 
because,  on  a  question  of  fact  or  of  the  credibility  of  witnesses, 
it  is  disposed  to  differ  from  the  view  of  the  Court  below, 
which  is  in  a  much  better  position  to  coine  to  a  right  conclu- 
sion on  such  matters.  And  if  the  case  had  rested  here,  we 
might  have  felt  unable  to  interfere  with  this  decision,  merely 
because  we  thought  the  Magistrate  had  j)laced  too  much 
leliance  on  the  evidence  of  the  constable.  But  the  case 
does  not  rest  there.  Not  only  is  the  conviction  uiii(|ue  in  its 
dependence  entirely  on  the  unsupported  evidence  of  a  trap 
witness,  but  there  is  the  further  fact  that  this  trap  was 
accompanied  by  two  other  men,  with  whom  a  special  arrange- 
ment lor  the  purpose  appears  to  have  been  made,  and  yet 
neitiier  of  these  men  was  called  on  behalf  of  the  Crown  and 
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no  explanation  whatever  is  furnished  of  their  absence.  It  i^^s. 
has  been  suggested  that  if  persons  who  gave  information  as  qqi^j"^  p, 
to  criminal  transactions  were  compelled  to  appear  as  wit-  '^^e  yaeen. 
nesses,  it  would  be  very  difficult  to  obtain  such  information, 
and  the  operations  of  the  detectives  would  be  impeded.  But 
there  is  a  wide  diffijrence  between  giving  information  leading 
to  the  detection  of  a  crime  and  being  actually  present  when 
it  is  alleged  to  have  been  committed.  In  the  latter  case  the 
persons  alleged  to  have  been  present,  and  to  have  practically 
assisted  in  the  trapping,  should  certainly  be  produced  or 
their  absence  accounted  for.  In  civil  cases,  parties  are 
required  to  produce  the  best  evidence,  and  there  is  certainly 
an  analogous  obligation  upon  the  part  of  the  Crown  in 
criminal  cases.  That  obligation  in  the  present  case  has  not 
been  discliarged,  and,  taking  this  into  consideration  together 
with  the  other  features  of  the  case,  I  can  come  to  no  other 
conclusion  than  that  the  appeal  must  be  allowed  and  the 
conviction  quashed, 

Solomon,  J. : — I  entirely  concur.  I  think  that  in  all 
trapping  cases  the  Court  should  have  before  it  some  evidence 
that  is  beyond  suspicion,  and  there  can  be  no  doubt  that  the 
evidence  of  persons  engaged  in  trapping  operations  is  not  as 
a  rule  above  suspicion.  Where  the  evidence  of  such  persons 
is  entirely  uncorroborated,  I  think  there  should  be  no  con- 
viction, as  there  certainly  would  not  be  in  the  Special  Court. 
Moreover  not  only  is  the  evidence  of  the  trap  uncorroborated, 
but  the  case  is  one  where  corroborative  evidence  might  have 
been  produced.  There  were  two  other  persons  who  were 
with  the  trap,  who  might  have  been  called,  and  whose  absence 
is  unexplained.  I  think  it  would  be  establishing  a  very 
dangerous  precedent  to  lay  down  that,  where  other  witnesses 
were  present  besides  the  trap,  it  is  unnecessary  for  them 
to  be  called  to  corroborate  him.  For  these  reasons,  and 
those  which  have  already  been  given,  I  rjuite  agree  in 
thinking  that  this  conviction  must  be  quashed. 

Cole,  J.,  concurred. 

[Appellant's  Attorney,  Df,  Wf.t.] 
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TiLLEY  VS.  Town,  Creewel  &  Co. 

Insolvency.— Discharge.— Ord.  6,  1843,  §§  106,  107,  117. 

An  insolvent  who  has  obtained  his  disclmrge  under  sect.  106  of 
Ord.  6  of  1843  cannot  he  sued  hy  a  creditor  who  has  not 
proved  on  the  estate  for  a  debt  contracted  before  the  seques- 
tration. 

188?.  Messrs.  Town,  Creewel  &  Co.  sued  E.  Tilley  in  the  Ma";is- 

March  1.  .'  o 

^.~ —         trate's  Court  at  Kimberley  for  £5  8s.  Od.  for  ffoods  sold  and 

Tilley  vs.  . 

Town.creewei  delivered.  It  appeared  that  the  debt  was  contracted  in 
July  1885,  and  the  defendant's  estate  was  sequestrated  in 
the  following  September.  The  plaintiffs  did  not  prove  on 
the  estate,  and  the  defendant  having  offered  a  composition 
which  was  accepted  by  the  only  creditors  who  proved,  in 
May  1886  the  High  Court  granted  his  discharge,  the  order 
being  in  the  following  terms  : — "  That  the  said  E.  Tilley  bo 
discharged  with  his  estate  in  terms  of  sect.  106  of  Ord.  6  of 
1843."  The  Magistrate  gave  judgment  for  the  plaintiffs  on 
the  ground  "  that  the  High  Court  simply  pronounced  a 
decree  declaring  the  sequestration  of  Tilley's  estate  at  an 
end,  and  the  insolvent  re-invested  with  his  estate  in  terms  of 
sect.  106  of  the  Insolvent  Ordinance,  but  the  Court  did  not 
also  pronounce  a  decree  discharging  the  insolvent  from  all 
debts  due  by  him  at  the  time  his  estate  was  surrendered  and 
from  all  claims  and  demands  proved  or  provable  against  his 
estate."     Against  this  decision  the  defendant  appealed. 

Guerin,  for  the  appellant,  submitted  that  a  discharge 
under  sect.  106  of  the  Ordinance  amounted  to  a  complete 
release  of  the  insolvent  from  all  his  liabilities.  (Stopped 
arguendo.) 

Frames,  for  the  respondents,  referred  to  the  ailidavit  tiled 
l>y  Tilley  on  which  he  obtained  his  discharge,  and  which 
liiid  been  })ut  in  before  the  Magistrate.  In  this  ailidavit  he 
stated  ''  that  there  are  no  other  creditors  that  have  not 
])rov(-'d  against  my  said  estate  by  reasou  of  absence  from  this 
Colony  or  otlier  causes."  The  respondents  were  admitted  to 
have  been  creditors  at  th(i  time  of  tlir'  seipicstratiou,  and  the 
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appellant  bad  therefore  obtained  bis  discharjje   by  a  mis-         i^ss. 

.  11.  March  1. 

representation,  and  could  not  now  take  advantage  of  bis  own         — 
wrong  and  set  up  a  discbarge  so  obtained  as  a  defence  to  tbe  Town.creewci 
present  claim. 

Laueence,  J. : — It  is  quite  clear  tbat  this  appeal  must 
be  allowed.  The  Magistrate  appears  to  bave  confounded 
tlie  effect  of  a  discharge  under  sect.  106  with  tbat  of  a  release 
under  sect,  107  of  tbe  Insolvent  Ordinance.  It  is  expressly 
provided  that  the  latter  shall  not  operate  as  a  discbarge  or 
affect  the  rights  of  creditors  wbo  bave  not  proved  on  the 
estate.  But  an  order  of  discbarge  wbetber  granted  under 
the  117tb  section,  after  tbe  provisions  of  that  section  bave 
been  complied  with,  or  under  the  106th  section,  after  a  com- 
position has  been  accepted,  operates  as  a  complete  release 
from  all  liabilities  existing  at  the  time  of  sequestration. 
The  law  on  this  subject  was  discussed  in  this  Court  in  the 
case  of  Ferguson  vs.  Stanton  (3  H.  C.  289),  where  it  was  held 
that  a  rehabilitation  or  discharge  is  an  effectual  bar  to  an 
action  being  brought  on  a  contract  made  in  the  same  country 
whore  the  discharge  has  been  obtained.  In  the  present  case, 
tbe  decision  of  the  Court  below  has  been  supported,  not  on 
the  ground  assigned  by  the  magistrate,  but  on  the  ground 
tliat  the  appellant  obtained  his  discharge  by  misrepresenta- 
tion. Now  with  regard  to  tlie  former  order  of  this  Court, 
we  should  of  course  presume  omnia  rite  esse  acta;  and  it'  it 
is  desired  to  impeach  that  order  on  the  ground  that  it  was 
improperly  obtained,  the  proper  steps  should  be  taken  to  set 
it  aside.  As  long  as  it  stands,  it  clearly  operates  as  a  bar  to 
the  })resent  action,  t  shoukl  not  however  wish  to  be  nndci- 
stdod  as  suggesting  that  any  surh  })rueeedings  sliould  be 
instituted,  fur  the  ])apers  in  the  furmer  application  ai'e  now 
befi^re  us,  and  it  appears  Jroui  them  that  it  was  granted 
alter  ample  in(piiry  and  on  full  inturniation.  Neither  do  I 
see  any  ground  i'or  attacking  the'  veracity  oi  the  allegation 
in  Mr.  Tilley's  atJidavit  to  which  reference  has  been  made. 
The  section  directs  tlie  Court  to  in(juire  "  by  taking  the 
oath  of  the  insolvent  or  oth'^-rwise  "  w  hetlier  there  are  any 
creditors  who  have  not  assented  to  tlie  composili(m,  "  and 
who  bv  reason  of  absence  from   the  (,'olonv  or  other  causes 
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18M.  may  not  have  proved  or  claimed  against  the  said  estate," 
- —  meaning  clearly  who  by  reason  of  absence  or  some  other 
Town,  creewei  similar  cause  have  not  had  an  opportunity  of  proving  their 
claims.  Mr.  Tilley  alleged  that  there  were  no  such  creditors 
and  there  is  notiiing  to  shew  and  no  reason  to  believe  that 
this  statement  was  incorrect  or  that  the  present  respondents 
were  in  any  such  position.  It  would  be  most  unreasonable 
to  allow  local  creditors  to  lie  by,  omit  to  prove  on  the  estate, 
and  after  a  composition  has  been  proposed  and  accepted,  and 
the  necessary  meetings  held  and  notices  given,  to  again  lie 
by,  allow  the  discharge  to  be  granted,  and  then  bring  an 
action  for  the  full  amount  of  their  debt.  The  appeal  must 
be  allowed  and  judgment  entered  for  the  defendant,  with 
costs  here  and  below. 

Solomon  and  Cole,  J  J.,  concurred. 

t Appellant's  Attorneys,  Cogiilan  &  Coghlan.        ~| 
Respondents'  Attorneys,  H.  C.  &  J.  C-  IIaariioff.J 
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Waed  vs.  Griqualand  West  D.  j\I.  Co.,  Ld. 

Neighhouring  Claimholders. — Negligence. 

A.  agreed  to  sell  his  claims  in  a  mine  to  B.,  hut  retained  the 
right  to  work  them  for  a  certain  period.  During  this 
l^eriod  his  tcorh  teas  stopped  hy  a  fall  of  groujid  attribu- 
table 'parthj  to  his  own  negligence  and  p)ctrtlj/  to  that  of  B. 
If  there  had  been  no  negligence  on  the  jmrt  of  B.,  the  fall 
for  ivhich  A.  was  himself  responsible  icoidd  in  itself  have 
been  sufficient  to  p^revent  him  from  worhing  the  claims  or 
deriving  any  pyrofit  from  them  during  the  p)eriod  in  ques- 
tion. Held,  on  these  facts,  that  A.  was  not  entitled  to 
recover  damages  for  detention  from  B. 

This  was  an  action  between  neighbouring  claimhohJors  in 
the  Dutoitspan  IMiiie,  arising  out  of  the  following  facts.     On 
October  8,  1887,  the  plaintiff  sold  the  defendant  company 
ciriquai'md     ccrtaiu  twenty-ouc  claims,  adjacent  to  those  of  tlie  company, 
on  the  eoiulition  tliat    lie  siiouM    bcj    entitled    to   continue 
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hauling  from  and  working  the  said  chiims  up  to  the  end  of        i8**«- 
the  month.     The  declaration  alleged  thnt  on  October   15,         ..     13' 

May  1. 

while  the  plaintiff  was  in  full  work  in  the  said  claims,  a         — 

•  /•  1       1  Ward  vs. 

large  quantity  of  reef  and  also  some  blue  ground  fell  into  Gnqaaiand 
the  said  claims  from  certain  high  ground  the  property  of  the 
defendant  company,  and  which  they  had  allowed  to  remain 
for  a  long  time  unworked  and  in  a  very  high  and  noticeably 
dangerous  state.  The  plaintiff  further  alleged  that  the  said 
fall  was  caused  by  the  negligence  and  improper  conduct  of 
the  defendants  in  allowing  this  ground  to  be  and  remain  in 
the  state  aforesaid,  and  by  their  negligence  and  improper 
working  down  and  blasting  of  the  said  high  ground.  In 
consequence  of  the  said  fall  the  plaintiff^s  hauling  gear  was 
broken,  and  his  plant  destroyed  or  covered  up  and  rendered 
useless,  and  he  was  unable  to  do  any  further  work  in  the 
claims,  and  lost  the  profits  which  he  would  otherwise  have 
derived  from  such  working  from  the  date  of  the  fall, 
October  15,  till  November  1,  on  which  date  the  defendant 
company  took  possession  of  the  said  claims  under  the  afore- 
said agreement.  For  this  loss  of  profits  and  the  loss  of  his 
plant  and  gear  the  ])laintiff  claimed  £860  as  damages,  but 
the  claim,  so  far  as  it  related  to  the  plant  and  gear,  was 
abandoned  at  the  trial,  as  it  appeared  that  this  property  had 
been  included  in  the  sale  of  the  claims  to  the  defendant 
company.  The  defendants  in  their  plea  said  that  the  I'all 
complained  of  consisted  entirely  of  blue  ground,  and  not  of 
reef,  as  alleged  by  the  plaintiff,  and  denied  that  they  had 
been  guilty  of  any  negligence  in  not  working  down  high 
ground  or  otherwise.  They  further  pleaded  that,  in  or  about 
A})ril  1887,  the  plaintiff  had  purchased  from  them  certain 
higli  grcamd,  which  it  then  became  his  duty  to  work  down 
and  remove  at  his  own  cost  and  risk.  lie  however  negleeted 
to  do  so,  and  allowed  the  ground  to  remain  in  a  high  and 
dangerous  condition,  and  thereby  caused  the  fall  complained 
of.  The  said  fall  was  caused  entirely  by  the  neglect  and 
default  of  the  jdaintiff  himself  and  the  defoiidants  were  in 
no  way  responsible  or  liable  for  the  same.  The  plaintiff 
joined  issue  on  this  plea. 

From  the  evidence  it  appeared  that  the  plaintiff's  claims 
Were  situated   immediatelv  below   a  high  block  of  L^'unud, 


1888.  partly  floating  reef  and  partly  diamondiferous  ground,  which 
..  13.  went  by  the  name  of  "  Mount  Ararat."  The  whole  of  this 
^^.-—  block,  at  the  time  of  the  occurrences  complained  of,  belonged 
w^K^lii^co  *^  ^^^^  defendant  company,  except  a  portion  of  claim  No.  227, 
situated  immediately  above  the  plaintiff's  anchorage,  and 
which  for  convenience  in  working,  and  as  a  protection  from 
other  ground  behind  and  above  it,  the  plaintiff  had  pre- 
viously purchased  from  the  defendant  company.  His 
anchorage,  i.e.,  the  poles  on  which  his  hauling  gear  was 
fixed,  was  at  the  time  of  the  fall  either  in  claim  227,  as  he 
said,  or,  as  the  defendant  company  asserted,  in  their  adjacent 
claim  238,  where  the  plaintiff  had  placed  it  by  their  per- 
mission. The  fall,  according  to  the  plaintiff,  came  almost 
entirely  from  the  defendants'  portion  of  claim  227,  and  con- 
sisted mainly  of  floating  reef,  while  a  small  amount  of  blue 
ground  was  brought  down  by  it  from  the  lower  portion  of  the 
same  claim  which  he  had  purchased  as  above  set  forth.  The 
fall  amounted  to  about  1300  loads  of  ground,  and  broke  the 
plaintiff's  hauling  gear,  buried  his  trucks  and  other  plant, 
and  completely  prevented  him  from  resuming  work.  Ac- 
cording to  the  plaintiff's  witnesses,  the  high  ground  if  left 
untouched  was  not  in  a  dangerous  condition,  and  the  cause 
of  the  fall  was  blasting  by  the  defendants  on  Mount  Ararat 
in  the  early  part  of  October,  and  the  plaintiff  did  not  com- 
plain of  any  negligence  previous  to  that  date.  None  of  the 
plaintiff's  witnesses,  however,  saw  or  heard  the  blasting  of 
which  they  complained,  and  which  they  alleged  must  liave 
taken  place  mainly  on  a  Sunday,  October  9,  basing  their 
opinion  partly  on  the  appearance  of  the  ground  on  the  follow- 
ing day,  and  partly  on  certain  admissions  alleged  to  have 
been  made  by  the  defendants'  manager.  These  admissions, 
however,  he  explicitly  denied,  and  explained  that  the  ground 
which  the  plaintiff  su})pc)sod  to  have  been  blasted  had  r(\a,lly 
been  picked  down,  and  that  there  had  been  no  blasting  in 
this  part  of  Mount  Ararat  for  s(jino  consideraide  time  previous 
to  the  fall,  and  in  this  assertion  he  was  fully  corroborated  by 
other  em])loyes  of  the  defendant  com|)any,  and  among  them 
l)y  tlie  man  who  had  charge  of  their  blasting  opei-ations. 
'i'he  wilne-^ses  ibr  tin;  defence  alleged  that  the  ground  vvliieh 
fell    into    the    plaintilf's    claims    v.as    almost    entirely   blue 
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ground  from  the  face  of  227  whicli  he  had  purchased,  though  m'''^u',2 
some  of  them  admitted  that  possibly  a  small  proportion  of  ^-^  j^^- 
it  raijrht  have  fallen  at  the  same  time  from  some  of  their      w'ZT  . 

o  \S  aru  vt. 

adjacent  high  ground,  from  which  a  considerable  quantity  wSti)"'M"cc 

also  fell  simultaneously  into  their  own  lower  claims.     They 

attributed  this  fall  to  natural  causes,  and  the  opening  of  a 

"  greasy  vein,"  traces  of  which  were  still  visible,  and  which 

was  said  to  have  been  the  immediate  cause  of  the  slip.     A 

good  deal  of  evidence  was  also  taken  on  various  points  of 

detail,  the  effect  of  which,  so  far  as  material,  is  sufficiently 

set  forth  in  the  judgment  reported  below.     With  regard   to 

damage  the  evidence  was  that  the  plaintiff  had  lost  the 

benefit  of  about  thirteen  days'  working,  during  which  period 

he  could  have  hauled  from  400  to  500  loads  per  day  of  the 

net  value  of  about  2s.  Qd.  a  load.     At  the  close  of  the  case 

the  plaintiff  was  recalled  by  the  Court,  and  stated  that  if  the 

fall  had  not  exceeded  700  loasls,  or  about  half  the  quantity 

which  actually  fell,  it  would  have  taken  him  eight  or  nine 

days  to  remove  it,  and  it  would  not  have  been  worth  his 

while  to  purchase  and  erect  fresh  gear  in  order  to  resume 

working  for  the  rest  of  the  month. 

Guerin,  for  the  plaintiff,  contended  that  the  evidence 
shewed  that  tlie  bulk  of  the  fall  came  from  the  defendant 
company's  Ijigh  ground,  and  that  it  was  attributable  to  their 
dangerous  and  negligent  blasting,  lie  also  argued  that,  even 
irrespective  of  negligence,  the  owners  of  the  ground  which 
fell  were  liable  for  the  damage  sustained,  and  referred  to 
Leo  and  others  vs.  Bamslottom,  1  C.  A.  40,  and  Standard 
B.  M.  Co.  vs.  Compagnie  Franeaise,  4  II.  G.  29,  per  JJuciia- 
NAX,  J.P.,  at  {).  33. 

Lange  (with  Uopltij,  C.P.),  for  the  defendants,  contended 
that  the  })laiiitiff  was  bound  to  prove  ni-gligmce.  and  that 
he  had  failed  to  prove  it,  either  in  blasting  or  otherwise,  and 
that  the  action  must  therefore  fail.  TIm'  alle'jations  as  to 
l»Iasting  had  been  disproved,  and  the  ]i]aintiiT  had  never 
complained  of  any  risk  or  danger  from  3Ionnt  Ararat,  and 
had  almitted  in  his  eviilruc(j  that  the  liigii  grouiid  was  not 
m  itself  dangerous.  Tiie  plainlilf  had  I  oiiglit  from  time  to 
time  [(art  of  the  i'iice  of  this   high  gn>niid  for  his  own  con- 
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Mareh  1"      venience,  and  the  fall  consisted  of  the  ground  he  had  him- 

May  1.^"     ^^^^  bought  and  left  high.     Moreover,  he  had  obtained  an 

wli7w.      anchorage  in  one  of  the  defendant's  claims  at  his  own  risk, 

wL't'iD.^Ml'co.  ^"^  ^°  ^^^  *^^6  circumstances  the  defendants  could  not  be 

held  liable  for  the  fall. 

Guerin  replied. 

Cur.  adv.  vult. 

Postea  (May  1  ),— 

Laurence,  J.P.,  said  : — This  action  was  heard  at  the  end 
of  last  term,  and  as  it  involved  some  questions  of  consider- 
able difficulty,  both  as  to  the  facts  and  as  to  their  legal 
effect,  the  Court  found  it  necessary  to  reserve  judgment. 

The  plaintiff  sues  the  defendant  company  for  damages 
sustained  by  a  fall  of  ground  in  the  Dutoitspau  Mine  in 
October  last.  The  plaintiff  was  the  owner  of  twenty -one 
claims  in  that  mine,  which  some  time  previously  he  had  pur- 
chased from  the  Standard  Company.  These  claims  were 
adjacent  to  those  of  the  defendant  company,  and  on  Octo- 
ber 8  he  sold  his  claims  to  them  on  condition  that  he  should 
be  allowed  to  continue  working  them  up  to  the  end  of  the 
month,  when  he  was  to  give  the  defendants  possession.  He 
accordingly  continued  working  till  October  14,  but  on  the 
morning  of  the  15th  a  fall  occurred  which  broke  his  hauling 
gear,  covered  his  plant,  and  prevented  him  from  doing  any 
further  work.  He  now  sues  the  defendants  for  the  loss  sus- 
tained by  his  being  prevented  from  working  between  Octo- 
ber 15  and  October  31.  There  was  also  a  claim  for  damages 
to  the  gear,  &c.,  but  as  it  appeared  that  this  had  been  pur- 
chased by  the  defendant  company  together  with  the  claims, 
that  portion  of  the  demand  was  abandoned  at  the  trial.  The 
question  to  be  determined  is  whether  the  defendants  are 
liable  for  the  loss  of  the  profits  of  working  during  the  period 
in  question  wliich  the  plaintiff  would  liave  derived  had  it 
not  been  for  the  fall,  profits  which,  according  to  the  plain- 
tiff's (ividencp,  whicli  was  not  contradicted,  would  have 
aujounted  to  about  £GO0.  Tlie  plaintiff's  ca.s(3  is  that  the 
fall  consisted  <jf  re(if,  mixed  with  blue  ground,  that  it  fell 
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from  certain  high  ground,  the  property  of  the  defendants,     w^^*^-  , 
and  that  the  cause  of  the  fall  was  that  the  defendants  had       ^^     i3. 

May  1. 

allowed  this  high  ground  to  be  and  remain  for  a  long  time  -^^-^^^ 
in  a  high  and  dangerous  condition,  and  had  also  negligently  yy'^^'J5"'ji"^o 
and  improperly  worked  down  and  blasted  portions  of  the  said 
high  ground.  The  defendants  plead  that  the  fall  consisted 
entirely  of  diamondiferous  blue  ground,  and  did  not  include 
any  reef,  and  that  it  came  from  a  portion  of  the  high  ground 
situated  in  claim  227,  which  the  plaintiff  had  some  time 
previously  purchased  from  the  defendants.  The  plea  men- 
tions two  claims,  22G  and  227,  but  it  was  admitted  at  the 
trial  that  the  plaintiff's  replication  on  this  point,  confining 
the  purchase  to  portion  of  227,  was  correct.  The  defendants 
deny  that  they  were  guilty  of  negligence  either  in  not  work- 
ing down  or  in  blasting  down  their  high  ground,  and  say 
that  the  fall  was  caused  by  the  plaintiff  leaving  the  ground 
he  had  himself  acquired  in  a  high  and  dangerous  condition. 

The  fall  of  ground  and  the  consequent  interruption  of  the 
plaintiflTs  mining  operations  being  thus  admitted,  the  ques- 
tions with  which  we  have  to  deal  are,  (1)  "Where  did  the 
fall  come  from,  and,  so  far  as  it  may  help  to  decide  this 
question,  what  was  the  uature  of  the  ground  which  fell,  and 
(2)  What  was  the  cause  of  the  fall  ?  The  latter  is  indeed 
the  really  important  question,  for,  wherever  the  fall  came 
from,  if  it  was  the  result  of  the  defendants'  negligence,  they 
are  liable  for  the  consequences ;  and  wherever  it  came  from, 
if  there  was  no  negligence  on  their  part,  I  am  of  opinion  that 
they  are  not  liable.  It  is  no  doubt  the  fact  that  in  the  case 
of  Leo  and  Others  vs.  Bamsbottoni  and  also  in  the  case  of 
Standard  D.  M.  Co.  vs.  Compagnie  Franeaise,  cited  at  the 
bar,  3Ir.  Justice  Duciianax  did  ex})ress  an  opinion  that  a 
claimholder  was  liable  fur  the  results  of  a  fall  of  his  ground 
into  his  neighbour's  claims,  irrespective  of  negligence;  but 
in  the  former  case  no  adhesion  to  this  view  was  expressed  by 
the  Court  of  Appeal,  which  affirmed  the  decision  of  the  then 
Recorder  on  the  express  ground  that  negligence  had  been 
proved,  and  in  the  latter  case  the  expression  of  opinion  ap- 
pears to  have  been  of  the  nature  of  an  olif<:r  didam  and  not 
necessary  for  the  purposes  of  the  decision.  I  have  already 
expressed  my  own  opinion  on  this  pdint  in  the  case  of  IlalJ  vs. 
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M^^h  12  Compagnie  Frangaise,  1  H.  C  at  p.  493,  as  being  in  accord- 
^.^  13.  ance  with  the  view  taken  by  Mr.  Brown,  Acting  Recorder,  in 
w^M  ^^^  judgment  in  the  case  of  Goode  and  Smith  vs.  Hall,  where 
w«t*S*M'co  ^^®  ^^y®  • — "  -^^  ™y  opinion  the  owner  of  a  claim  is  bound  to 
work  it  in  a  reasonable  manner  and  so  as  not  to  injure  tlie 
property  adjoining.  Each  of  two  claimholders  may  work  his 
own  claim  in  the  ordinary  and  proper  way,  and  if  from  such 
working,  and  without  negligence  on  the  part  of  the  one,  an 
injury  is  occasioned  to  the  property  of  tlie  other,  the  former 
would  not  be  liable  "  (ibid.  App.  at  p.  530).  With  regard 
to  the  recent  case  of  Standard  Bank  vs.  Bissett,  4  H.  C.  256, 
I  will  only  remark  that  iu  that  case  the  question  of  liability 
as  between  neighbouring  claimholders  was  not  directly 
raised,  but  so  far  as  it  is  in  point  it  is  entirely  in  accordance 
with  this  view.  These  observations,  it  should  perhaps  be 
added,  of  course  merely  refer  to  the  general  principles  of  the 
law  of  negligence,  and  their  application  to  questions  of  this 
kind,  irrespective  of  any  statutory  liability  which  may  be 
imposed  on  claimholders  by  the  bye-laws  of  the  mining  board 
or  other  regulations  of  a  similar  kind. 

Has  then  the  plaintiff  succeeded  in  proving  that  the  fall  of 
which  he  complains  is  attributable  to  the  negligence  of  the 
defendant  company  ?  Tiie  evidence  shews  that  his  claims 
were  situated  immediately  below  a  high  and  uuworked  block 
of  ground — partly  floating  reef,  partly  yellow  and  partly 
green  or  "  hardbake  "  or  pour  blue  ground — which  we  have 
often  hefird  of  in  this  Court  in  mining  cases  from  Dutoitspan 
and  which  for  many  years  has  gone  by  the  name  of  Mount 
Ararat.  At  the  time  of  this  full  the  whole  of  this  high 
block  belonged  to  the  defendant  company  except  a  portion 
of  227,  immediately  above  his  own  claims,  which  the  plain- 
tiff foi"  convenience  of  working  had  purchased  from  them, 
lie  seems  to  have  bought  it,  as  I  have  said,  not  so  much  ibr 
the  purpose  of  working  it  down  as  to  facilitate  the  working 
of  his  own  claims  at  a  lower  level.  There  is  sonic  dispute 
as  to  the  number  of  loads  on  227  which  the  plaintiff  j)ur- 
chasi.'d,  as  to  the  nature  of  the  ground  he  bonglit,  and  as  to 
the  amount  of  it  which  he  actually  worked  down.  These 
purchases  were  made  on  mor(!  than  one  occasion,  the  phiin- 
tiir  as  lie  woikcd    down  buying,  so  to  speak,  the  coriespond- 
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ing  face  immocUately  above  him,  and  the  measurements  were  ^^^13 
taken  very  roughly,  and  as  the  ground  was  not  purchased  for  j^^^  ^^■ 
the  sake  of  its  intrinsic  value  its  nature  was  probably  not  ^vanfM 
very  closely  examined.  It  is  true  that  the  plaintiff  gave  2s.  wS^lTm^co. 
a  load  for  it,  but  I  think  we  shall  not  be  wrong  in  taking 
Mr.  Blackbeard  to  be  correct  in  saying  that  at  all  events  a 
good  deal  of  this  ground  was  stuff  which,  whether  you  call 
it  "blue"  or  "green"  or  "liardbake,"  would  indeed  pulverise 
in  time  but  was  not  worth  the  expense  of  working.  Another 
minor  point  in  the  case  is  where  the  plaintiff's  anchorage 
was  situated  at  the  time  of  the  fall.  He  says  that  it  was  in 
this  claim  227,  but  will  not  swear  that  the  defendants' 
witnesses,  who  say  it  was  in  their  adjacent  claim  238,  are 
wrong.  Assuming  however  that  it  was  placed  by  permission 
of  the  defendant  company  in  one  of  these  claims,  I  do  not 
think  it  has  been  proved  that  this  permission  was  given  on 
the  express  condition  that  the  defendants  should  not  be  re- 
sponsible for  the  results  of  any  fall  of  ground,  stopping  the 
plaintiff's  working,  or  that  it  can  be  held,  in  the  absence  of 
such  condition,  that  the  mere  fact  that  the  plaintiff  with  the 
defendants'  consent  had  his  anchorage  in  their  ground  is  in 
itself  sufficient  to  exempt  them  from  the  consequences  of 
any  damage  which  he  might  sustain  by  reason  of  their 
negligence. 

Now  on  October  8,  which  was  a  Saturday,  the  agreement 
of  purchase,  already  referred  to,  was  made.  It  was  made  in 
Kimberley  between  the  plaintiff  and  two  of  the  directors  of 
the  defendant  company,  Messrs,  Niud  and  Hart.  Mr.  Black- 
beard,  their  managing  director,  appears  to  have  been  present 
while  the  matter  was  being  discussed,  but  to  have  left  for 
Dutoitspan  before  it  had  been  agreed  that  the  plaintiff 
should  retain  possession  till  the  end  of  the  month.  When 
he  left  he  was  under  the  impression  that  he  was  to  take  over 
the  plaintiff's  claims  on  the  following  Monday.  The  plain- 
tiffs case  is  that,  being  under  this  ini})ressiou,  and  having 
decided  to  shift  the  anchorage  to  another  position,  he 
jrave  orders  to  do  certain  blasting  in  Mount  Ararat  on  the 
following  day,  the  Sunday,  and  tliat  by  tiiis  blasting  the 
block  was  shaken  with  the  result  that  the  fall  t(jok  place  six 
days   afterwards.      Now    in   the   lirst   place  Mr.  Blackbeard 
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1888.         distinctly  states  th  it,  while  it  is  quite  true  tliat  on  the  Sunday 
.;     13.     he  believed  the  claims  would  be  handed  over  to  him  the 

May  1. 

,„-—         next  day,  and  made  his  arrano-ements  accordino:lv,  at  the 

Ward  vs.  •' '  f  »  .^  ' 

WMtS*M°Co  s^^®  time  he  had  no  intention  of  sliifting  the  anchorage  but 
intended  to  continue  working  in  tlie  same  way  as  the  plain- 
tiff had  done  and  with  the  same  gear.  It  is  not  therefore  in 
itself  probable  that  he  would  have  ordered  or  allowed  any 
blasting  which  would  in  his  opinion  have  been  likely  to 
produce  a  fall  or  imperil  the  plaintiffs  hauling  gear  and 
working  plant ;  but  without  further  discussing  these  probabi- 
lities it  is  sufficient  to  remark  that  the  plaintiffs  case,  so  far 
as  it  rests  on  the  alleged  blasting  on  Mount  Ararat  on 
Sunday,  October  9,  has  entirely  failed.  That  blasting  has 
not  been  proved  ;  none  of  his  witnesses  either  saw  or  heard 
it ;  and  this  part  of  the  case  rests  entirely  on  an  inference 
derived  from  the  fact  that  on  the  following  day  a  good  deal 
of  ground  was  seen  to  have  been  brought  down,  which  in 
the  opinion  of  the  plaintiffs  witnesses  must  have  been 
blasted,  and  on  certain  admissions,  which  Mr.  Blackbeard 
and  some  of  his  employes  are  alleged  to  have  made.  The 
defendants'  evidence  is  however  perfectly  clear  and  I  think 
convincing  on  this  point.  It  is  to  the  effect  that  the  ground 
in  question  was  not  blasted  but  barred  or  picked  down  ;  that 
no  shot  was  fired  on  Mount  Ararat  on  that  Sunday  ;  and 
that  the  alleged  admissions  must  be  the  result  of  a  misun- 
derstanding and  must  refer  to  certain  shots  whicli  were  put 
into  some  of  the  lumps  after  they  had  been  barred  down  and 
at  a  place  remote  from  the  scene  of  the  fall,  and  which  shots 
cannot  possibly  have  affected  the  stability  of  the  block. 
Now  the  plaintiff  in  his  evidence  based  his  case  entirely  on 
this  alleged  blasting  on  October  9,  and  said  distinctly  that 
he  did  not  complain  of  any  previous  negligence,  neither  did 
he  consider  that  the  block,  though  high,  was  in  a  dangerous 
condition,  or  that  he  would  liavo  sustained  any  damnge  had 
it  not  been  for  this  blasting.  Our  finding  on  tin's  question 
might  therefore  from  the  plaintiff's  own  point  of  view  be 
re;.'ardod  as  disposing  of  the  whole  case; ;  but  it  seems  to  me 
that  it  would  scarcely  be  equitable  to  pin  the  ])Iaintiff  down 
too  closely  to  this  expression  of  personal  opinion,  hut  tliat 
we  ou^i-ht  to  i('!j:;u<1  thf  case  iis  a  whole,  hoth   iis  raised  on 
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the  pleadings  and  as  presented  in  evinoncc.  Now  with  m^^^ui2 
regard  to  blasting  some  of  the  plaintiffs  witnesses  take  a  ^jj^  J^. 
rather  broader  view  and,  while  recfarding  the  blasting  on      ,„— 7 

^  00  o  w  artl  TJ5. 

October  9,  which  we  have  found  to  be  imaginary,  as  the  -v^^^'^'m"  co 
causa  proxima  of  the  fall  of  October  14,  they  also  partly  at- 
tribute this  fall  to  blasting  by  the  servants  of  the  defendant 
company  on  previous  occasions.  Now  the  lust  time  previous 
to  the  fall  that  they  blasted  on  Mount  Ararat  is  shewn  to 
have  been  on  the  previous  Sunday,  October  2,  and  I  presume 
this  must  be  the  blast  referred  to,  in  such  vague  and  uncertain 
terms,  by  the  witness  Scott.  As  to  this  blast,  it  is  sufficient 
to  observe  that,  as  is  proved  by  Watson,  the  defendants' 
blaster,  and  also  by  their  claim-manager,  Irwin,  it  was  put 
in  under  orders  from  the  mining  inspector  to  remove  danger  ; 
it  was  not  a  heavy  shot,  and  was  fired  very  carefully,  their 
own  gear  being  immediately  below ;  and  I  think  it  is  im- 
possible to  hold  that  the  fall  of  October  14  is  proved  to 
have  been  caused  by  this  shot  a  fortnight  before.  Then 
with  regard  to  the  blasting  in  the  tunnel  and  uptake,  that 
was  some  distance  off;  it  was  necessarily  from  tlie  situation 
of  an  extremely  light  character ;  the  work  was  discontinued 
in  the  month  of  September  and  not  resumed  before  the  fall, 
and  in  my  opinion  it  cannot  be  regarded  as  having  in  any  way 
tended  to  produce  it. 

The  case,  so  far  as  negligent  and  improper  blasting  is  con- 
cerned, must  therefore  fail ;  but  the  fall  must  have  had  a 
cause ;  and  the  question  remains  whether,  as  is  put  in  issue 
on  the  pleadings,  it  can  be  attributed  to  the  defendant  com- 
pany leaving  their  high  ground  nnworked  and  dangerous,  or 
is  rather  to  be  ascribed  to  the  plaintiff  having  done  the  same 
thing  with  regard  to  the  portion  of  227  which  he  had  himself 
purchased.  Now  to  leave  this  higli  block  so  long  uuworked, 
while  they  were  themselves  working  down  and  their  neigh- 
bours were  doing  the  same  thing  immediately  below,  seems 
in  itself  to  constitute  some  p-imd  facie  evidence  of  negligence 
on  the  part  of  the  defendant  company ;  and  their  own  con- 
duct in  attempting  to  work  it  down  by  tunnelling  into  it 
seems  further  to  shew  that  they  were  alive  to  this  danger, 
and  to  the  advisability  of  making  an  eftbrt  to  remove  it; 
but  the  fact  appears  to  be  that  they  found  the  job  too  tough 
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for  them,  and  gave  up  the  attempt  fur  tlie  reasons  mentioned 
by  their  witnesses. 

Then  again  there  is  the  very  significant  letter  addressed 
by  the  mining  inspector  on  October  12  to  the  defendant 
company,  of  which  at  the  close  of  the  case  a  copy  was  put  in 
by  consent  to  complete  the  correspondence,  and  which  clearly 
shews  the  serious  view  which  that  official  took  of  the  danger 
arising  from  Mount  Ararat,  "standing  like  a  peak  sur- 
rounded by  open  working  places  on  low  levels,"  and  also 
that  this  view  was  explicitly  brought  to  the  notice  of  the 
managing  director  of  the  defendant  com[)any,  who  cannot 
indeed  have  failed,  with  his  large  experience  as  a  digger,  to 
have  been  long  aware  of  the  existence  of  this  danger — a 
danger  which,  as  the  working  levels  deepened,  must  have 
been  constantly  increasing.  Then  lastly  on  this  point  we 
have  the  evidence  of  the  defendants'  own  witnesses,  who 
went  much  further  towards  proving  negligence  than  those 
called  for  the  plaintiff.  The  defendants'  witnesses  attribute 
the  fall  t.)  "  natural  causes,"  the  operation  of  which  was  pre- 
cipitated by  the  opening  out  of  a  greasy  vein.  But  these 
natural  causes  were  not  in  the  nature  of  vis  maior;  they 
were  rather  the  natural  consequence  of  the  defendants 
allowing  this  high  peak  or  pinnacle  to  remain  exposed  and 
unworked,  and  with  its  foundations  more  or  less  undermined 
by  the  digging  carried  on  below. 

On  these  grounds,  without  going  more  into  detail,  if  it 
were  shewn  that  the  i'all  came  substantially  from  the  defen- 
dants' portion  of  Mount  Ararat,  I  should  feel  little  difficulty 
in  ordinary  circumstimces  in  holding  them  responsible  for 
the  consequent  damage.  But  we  have  here  to  face  the 
question  of  where  the  fall  actually  did  come  from.  As  to 
the  quantity,  I  think  we  may  safely  take  it  at  about  1300 
loads,  that  being  the  estimate  of  both  Tucker  and  Dale,  the 
surveyors  called  by  either  side.  The  question  of  where  it 
came  from  is  one  of  cousidorablo  difficulty  ;  but  on  the 
whole,  after  carefully  considering  the  evideiico,  and  having 
the  advantage  of  an  inspection  of  the  locus  in  quo,  we  are  of 
opinion  that  the  bulk  of  the  fall  into  the  plaintiif's  claims 
came;  fnmi  claim  '2.21,  though  perhaps,  as  admitted  by  Mr. 
l)<ih',  sojiio   [)()rti(»n    may    have   come    from   tin;   (h-fc'iulants' 
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claim,  226,  and  even  from  others  of  tlieir  claims  above  and  1888. 
beyond  in  the  same  direction.  Then  taking  the  fall  to  have  ••  13. 
been  mainly  from  227,  did  it  come  from  tlie  plaintifTs  or  ,., — 
from  the  defendants  portion  of  that  claim  ?  On  the  whole,  w^?}'*m''co 
considering  the  nature  of  the  ground  and  all  the  circum- 
stances, we  have  arrived  at  the  conclusion  that  the  fall  came 
in  about  equal  proportions  from  the  ground  the  plaintiff  had 
purchased  and  from  that  which  the  defendant  company  had 
retained ;  that  the  fall  from  the  plaintiff's  own  high  ground 
did  not  amount  to  only  200  loads,  the  quantity  which  the 
plaintiff  himself  admits  came  from  that  quarter,  but  was  not 
less  than  GOO  or  700  loads  ;  and  that  it  has  not  been  proved 
that  the  defendants'  ground  brought  down  the  plaintiff's  with 
it,  or  vice  versa,  but  the  probability  is  that  the  whole  fell 
simultaneously  owing  to  the  opening  out  of  a  greasy  seam  or 
vein  on  the  face  of  this  high  and  exposed  block.  Now  pro- 
bably this  finding  of  fact,  at  which  we  have  arrived,  is  the 
only  finding  which  could  cause  any  serious  difficulty  as  to 
the  conclusion  to  be  drawn  from  it.  If  we  found  that  the 
fall  came  substantially  from  the  ground  of  either  the  plaintiff 
or  the  defendants,  or  that  the  fall  of  the  one  brought  down 
that  of  the  other,  there  would  be  no  difficulty  in  holding  the 
defendants  liable  in  the  one  event  and  not  liable  in  the 
other.  The  difficulty,  on  the  facts  as  found,  mainly  arises 
out  of  the  agreement  of  October  8.  It  might  indeed  be 
argued  with  some  plausibility  that  by  that  agreement  the 
defendants  bought  the  plaintiff  out,  and  resumed  the  owner- 
ship of  the  whole  of  227,  and  that  they  took  the  plaintiff's 
high  ground  as  it  is  said  cum  onere,  and  were  thus  respon- 
sible fur  the  whole  of  the  subsequent  fall.  But  this  argument 
seems  to  be  met  by  the  fact  that,  when  tlie  fall  occurred,  the 
defendants,  though  they  had  repurchased  the  property,  had 
not  resumed  pdssessiou,  and  this  high  ground,  so  long  as  the 
plaintiff  was  working  below,  had  not  reverted  to  their  con- 
trol, and  thus,  having  no  power  to  deal  with  it,  they  wore 
not  responsible  for  its  condition.  Or  again,  if  part  of  the 
fall  had  come  from  the  defendants'  ground,  and  part  from 
that  of  a  third  party,  the  defendants  would  clearly  have  been 
responsible  for  their  share  of  the  damage.  Once  more,  had 
Vol.  v.— rAUT  r.— r;.  w.  G 


82 

WM-  it  not  been  for  the  agreement  of  sale,  the  plaintiff  might 
^  13.  have  properly  contended  that,  in  accordance  with  his  evi- 
wliTr*  dence  when  recalled  by  tlie  Court,  it  would  have  taken  him 
"w«t*2)°*M°co  ^ight  or  nine  days  to  remove  the  ground  which,  as  we  find, 
fell  from  his  own  portion  of  227,  and  a  similar  time  to  remove 
the  defendants'  portion  of  the  fall,  and  that  he  was  entitled 
to  charge  them  for  the  damages  caused  by  this  additional 
detention.  But  as  the  facts  stand  the  plaintiflf  admits  that 
a  fall  of  600  or  700  loads  would  have  equally  smashed  his 
gear,  and  it  would  have  taken  him  most  of  the  time  yet 
remaining  to  hini  under  the  agreement  (which,  reckoning 
Saturdays  as  half  days,  I  calculate  to  have  been  only  twelve 
and  a  half  working  days)  to  prepare  for  removing  and  get 
rid  of  the  fallen  ground,  and  it  would  not  have  been  worth 
his  while  to  buy  fresh  gear  and  start  anew  for  the  extremely 
short  period  during  which  he  would  have  been  entitled  to 
work.  The  consequence  is  that,  altogetlier  independently  of 
any  fall  from  the  defendants'  ground,  or  of  any  negligence 
on  their  part,  the  plaintiff  would  liave  been  unable  to  obtain 
any  profits  from  or  any  beneficial  use  of  his  claims  during 
the  period  for  which  he  sues.  The  defendants  cannot  bo 
said  to  have  even  impliedly  warranted  him  quiet  enjoyment 
for  that  period  except  from  any  interference  on  their  own 
part  with  such  enjoyment.  As  the  plaintiff's  own  conduct 
in  leaving  his  high  ground  unworked  and  dangerous  pro- 
duced a  fall  which  in  itself  was  sufficient  to  prevent  him  from 
making  anything  out  of  the  claims  before  the  determination 
of  his  possession,  it  cannot  be  said  that  the  defendants  have 
done  him  any  damage.  This  position  might  be  illustrated 
by  supposing  the  action  to  have  been  reversed,  and  to  have 
been  brought  by  the  defendants  on  the  same  facts  for  damage 
sustained  by  the  destruction  of  the  gear  tliey  had  purchased, 
owing  to  a  fall  occasioned  by  the  plaintiff's  negligence.  It 
would  ai)parently  have  been  a  good  answer  that  their  own 
portion  of  the  fall  would  have  equally  destroyed  the  gear, 
without  any  contribution  from  the  plaiutilf's  ground,  and 
that  therefore  they  had  not  sustained  any  damage  caused  by 
him.  The  result  is  that  the  action  fails  and,  although  tl,e 
case  in  some   of  its  aspects  is  undoubtedly  one   of  some 
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hardship,  no  damage  has  been  proved  for  which  the  defen-      jia^^h*i3 
dants  can  be  held  liable,  and  the  judgment  of  the  Court        ^-^  ^i^. 
must  therefore  be  for  the  defendant  company,  and  the  costs      wliTw 
must  follow  the  result.  Wffit*2)!'M°co. 

Solomon  and  Cole,  JJ.,  concurred. 

fPlaintiff's  Attorney,  Rhodes.  ~\ 

L Defendants'  Attorney,  D.  J.  Haarhoff.  J 


Brister  &  Co.  VS.  Dunning  and  Another. 

Practice. — Pleading. — Exception. — Joinder  of  defendants. — 
Inconsistent  alternative  claims. — Bule  of  Court  330. 

Wliere  a  plaintiff  alleged  that  he  had  let  certain  goods  to  A., 
who  wrongfully  detained  them,  and  claimed  their  restora- 
tion and  damages  for  the  detention,  and  in  the  alternative 
alleged  that,  subsequent  to  the  letting  to  A.,  he  had  sold 
and  delivered  the  said  goods  to  B.,  on  an  agreement  that 
iJie  purchase-moneij  shoidd  he  secured  hy  promissonj  notes 
to  he  made  hij  B.  and  endorsed  hy  A.,  and  claimed  specific 
performance  of  this  agreement  hy  A.  and  B.  ;  an  exception 
to  the  declaration,  on  the  ground  that  the  alternative  claims 
were  inconsistent  and  embarrassing,  was  allowed  with  costs. 

This  was  an  argument  on  exceptions.  The  plaiutifTs  is^=i. 
alleged  that  on  or  about  September  20,  1887,  they  let  to  the  *  '^— 
defendant  E.  H.  Dunning  certain  household  furniture  for  Dunning  and' 
one  month,  of  which  he  duly  took  possession,  and  retained 
possession  after  the  expiration  of  the  said  term.  On  Octo- 
ber 24  a  verbal  agreement  was  made  between  the  plaintifts, 
the  said  E.  H.  Dunning  and  his  brother,  the  co-defendant 
R.  B.  Dunning,  that  the  latter  should  purchase  the  said  i'ur- 
iiiture  from  the  plaintitfs  fur  the  sum  of  £250,  payable  by 
instalments,  for  which  promissory  notes,  made  by  1\.  B.  Dun- 
ning and  endorsed  by  E.  H.  Duuning,  were  to  be  given  to 

Cr  2 


another. 
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1B88.        the  plaintiffs.     The  furniture   had   accordingly  been  duly 
— ;,       delivered  by  the  plaintiffs  to  the  defendant  11.  B.  Dimninff, 

Blister  &  Co.  m.  J  f  »» 

Dunning  and  b^t  the  defendants  had  failed  and  refused  to  perform  their 

another.  \ 

part  of  the  agreement  by  making  and  endorsing  the  said 
promissory  notes  or  paying  the  said  instalments  when  due. 
The  defendant  R.  B.  Dunning  had  since  disposed  of  the  8aid 
furniture  and  the  plaintiff,  besides  losing  the  benefit  of  the 
sale,  had  been  unable  to  recover  possession  of  it.  Alterna- 
tively, the  plaintiffs  alleged  that  on  the  expiration  of  the 
period  for  which  the  furniture  had  been  let  to  the  defendant 
E.  H.  Dunning,  as  above  set  forth,  he  had  neglected  and 
refused  to  restore  and  wrongfully  and  unlawfully  detained 
the  same,  whereby  the  plaintiffs  had  suffered  damage.  The 
plaintiffs  claimed  that  the  defendants  be  ordered  to  perform 
the  agreement  above  set  forth,  and  to  make  and  endorse 
respectively  the  promissory  notes  above  referred  to,  and 
alternatively  they  claimed  an  order  on  the  defendant  E.  H. 
Dunning  to  forthwith  restore  the  furniture  or  pay  the  sum 
of  £250  its  value  and  the  sum  of  £50  as  damages  for  its 
wrongful  detention. 

To  this  declaration  the  defendants  excepted  on  the  grounds 
that  (1)  the  various  parts  thereof  were  contradictory  to  and 
inconsistent  with  each  other,  and  vague  and  embarrassing ; 

(2)  alternative  portions  thereof  were  directed  against  dif- 
ferent parties  and  were  thus  embarrassing  and  bad  in  law ; 

(3)  that  two  actions  arising  out  of  different  causes  of  action 
against  different  persons  wore  conjoined  in  the  said  declara- 
tion ;  (4)  that  it  was  generally  vague,  inartistic,  embarrass- 
ing and  bad  in  law.  There  was  also  an  exception  by  the 
defendant  E.  H.  Dunning  to  tlie  claim  against  him  for 
specific  performance  of  the  alleged  contract  to  endorse 
certain  promissory  notes  on  the  ground  that  no  considera- 
tion was  shewn  or  alleged  or  any  binding  contract  set  forth 
to  endorse  the  said  notes  ;  but  this  pxception,  on  an 
expression  of  opinion  from  the  Court,  was  not  pressed  in 
argument. 

HoiJley,  C.P.,  appeared  in  support  of  the  exceptions. 
The  Court  called  on 
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Ouerin,  for  the  plainti£fe,  who  referred  to  Child  vs.  Stenning,     jt^^^^fij 
5  Ch.  D.  695,  wliere  it  was  held  that  it  was  not  necessary  ^^,^^^^0.  e«. 
that  the  alternative  relief  prayed  against  one  co-defendant    ^anouSr"*^ 
should  be  consistent  with  that   prayed  against  the  other. 
[Laurence,  J. : — The  English  llules  under  the  Judicature 
Act  appear  to  allow  alternative  claims  in  some  cases  where 
they  would  not  he  entertained  according  to  the  practice  of 
our  Courts ;  but  the  case  rei'erred  to  was  one  of  alternative 
claims,  said  to  be  inconsistent,  against  difi'erent  defendants, 
while  the  present  declaration  contains   alternative  claims, 
which  are  clearly  inconsistent,  against  the  same  defendant.] 
He  also   referred   to    WJiiiehead's  Trustee   vs.   Van  Eyk,  4 
E.  D.  C.  4. 

Laurence,  J. : — I  think  the  declaration  as  it  stands  is 
clearly  barl,  setting  up  as  it  does  causes  of  action  which  are 
mutually  inconsistent.  A  plaintiff  is  bound  to  know  his  own 
case  and  to  state  truly  and  concisely,  as  laid  down  in  the 
330th  Rule  of  Court,  the  right  in  which  he  sues  and  the 
nature,  extent  and  grounds  of  his  cause  of  action.  Here 
the  plaintiffs  allege  that  they  sold  and  delivered  certain 
goods  to  A.,  and  that  they  have  been  disposed  of  by  him, 
and  then  go  on  to  allege  that,  previously  to  and  at  the  time 
of  the  said  sale  and  delivery,  these  goods  were  in  the  posses- 
sion of  B.,  and  have  ever  since  been  wrongfully  detained  by 
him.  B.  is  sued  for  this  wrongful  detention  of  the  goo  Is 
and  also  as  a  surety  on  the  agreement  by  which  they  are  said 
to  have  been  sold  and  delivered  to  A.  It  only  requires  to 
transpose  the  two  claims — in  which  case  tlie  plaintiffs  would 
first  claim  the  restoration,  together  with  damages  for  their 
wrongful  detention,  by  one  defendant,  of  goods  for  the  pur- 
chase price  of  which  they  proceed  to  sue  both  the  def'enl- 
ants — in  order  to  make  it  palpable  that  such  alleged  causes 
of  action  are  self-contradictory  and  wholly  irreconcilable. 
In  my  opinion  alternative  and  inconsi^tent  claims  of  this 
kind  are  in  the  highest  degree  embarrassing  and  cannot  be 
allowed.  The  Couit  would  be  willing  to  strike  out  which- 
ever of  the  claims  the  plaintiffs  might  elect  and  permit  the 
rest  of  the  declaration  to  stand,  but  as  it  appears  tliat  they 
do  not  wish  to  be  put  to  their  election  at  once,  the  declara- 


1888.        tion  must  be  quashed,  with  costs,  liberty  being  reserved  to 
—        the  plaintiffs  to  declare  de  novo. 

Brister  &  Co.  vs.  ^ 

Dunning  and 


another. 


1888. 


£8tate. 


Solomon,  J.,  concurred.* 

rPlalntifls'  Attorney,  Pi^yford.  "| 

[.Defendants'  Attorneyn,  Coryndon  &  Caldecott.  J 


In  re  Howell's  Estate. 

Executor. — Bemoval. — Absence. — Ordinance  104,  1833- 

Absence  from  the  Colony  is  not  in  itself  a  sufficient  ground  for 
the  removal  of  an  executor. 

Petition  for  the  appointment  of  an  executor.  The  petition 
Apni^io.  g^^  forth  that  in  1885  one  J.  S.  Stuart  was  appointed  to  act 
HoweU's  as  executor  of  the  above  estate,  and  that  subsequently,  on 
his  leaving  the  Colony,  W.  M.  Miller  was  appointed  to  act  in 
his  stead  under  a  power  of  attorney  from  Stuart.  Miller 
had  also  left  the  Colony  for  the  Transvaal  in  December, 
1886,  and  was  still  away.  The  only  remaining  pro|)erty  in 
the  estate  had  recently  been  sold,  and  all  the  creditors  now 
joined  in  this  petition  for  the  appointment  of  an  executor  in 
Stuart's  stead  to  liquidate  the  estate  and  pass  transfer  of  the 
property  to  the  purchaser. 

Lange  moved  for  an  order  for  Stuart's  removal  on  the 
ground  of  his  permanent  absence.  This  application  was 
purely  formal  and  for  the  convenience  of  the  creditors. 

Solomon,  J.  : — This  application  cannot  be  granted.  Stuart 
is  still  executor  of  the  estate,  and  the  Court  cannot  therefore 
appoint  another  executor.     If  an  application  were  made  to 

*  'I'lu;  jiliiintiirs  subs^Miueiitly  filed  a  fresh  declaration,  and  sued  tlie 
defendant  E.  II.  Dunning  fur  detinue,  abandoning  their  claim  aiiainst  the 
(ither  defendant.  'V\w  ea>:e  came  on  for  trial  on  May  14,  when  it  was 
lipivi'd  that  the  ^oods  in  ([uestion  ]iad  ht'en  attaclied  under  a  iudt^mcnt, 
:nid  s.i'd  in  satisfaction  of  a  Jandlord'.s  lien  for  rent,  and  an  application  for 
nhisoiuiiun  iVom  the  instance  was  granted  with  costs. 
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remove  Stuart  on  the  ground  of  incapacity  or  refusal  to  act,        ^^ 
the  C  »urt  could   entertain  it.     But  it  has  been  held  that         — 

In  re 

absence  from  the  Colony  is  not  in  itself  a  sufficient  ground      ^i^y^uJ  * 
for   removal,*   and    there   is   nothing  to  shew  that  Stuart 
declines  to  act  any  longer.      Moreover,  no  notice  of  this 
application  has  been  served  upon  him. 

Cole,  J.,  concurred. 

[Applicant's  Attorneys,  Graham  &  Carlisle.] 


MOSENTHAL    BllOS.    VS.    COGHLAN   AND    COGHLAN. 

Arrest. — Attorney  and  Client. — Practice. — Power  to  defend 
proceedings. — Bules  of  Court  8,  9,  28. — Judgment  deht. 
—Set-off. 

M.  arrested  F.for  a  debt  secured  hj  liquid  documents.  Tlie 
icrit  having  been  discharged  uith  costs,  F.  refused  to  set  off 
his  costs  against  the  larger  sum  ivhich  he  owed  to  M.  and 
took  out  a  writ  for  the  amount.  M.  paid  the  amount 
claimed  and  thereafter  applied  to  the  Court  to  order  C, 
who  ivas  F.'s  attorney  in  the  matter  of  the  arrest,  but  tvho 
had  filed  no  j^ower  from  him  to  defend  the  proceedings,  to 
refund  the  amount  so  paid.  Held,  that,  u-hile  the  writ 
ought  not  to  have  been  taken  out  and  an  application  to 
restrain  its  execution  icoidd  pirobably  have  been  granted,  it 
could  not  be  set  aside  and  a  refund  ordered  except  after 
notice  to  F.  of  the  appjlication  and  that  the  application 
againd  C.  must  therefore  be  refused. 

Semble,  it  is  unnecessary  in  motion  cases  for  the  respondent' s 
attorney  to  file  a  poicer  ivith  the  Registrar. 

This  was  an  app'icatiou  calling  upon  the  respondents,  a         1= 
firm  of  attorneys,  to  shew  cause  wliy  a  certain  writ  of  execu-        ' i 

,.        . ,  i'    1 '  1  -   i'       -  7    J.    1  i  1        ii  J      5Io-onrn;il  Bros. 

tion  tor  the  sum  oi   tlo  ()«.  oa.  taken  out  by  them,  purport    vs.  co-iiian  ami 
ing  to  act  on  behalf  of  (ftie  Faliey,  shouM  not  be  set  aside  on         '^'=''*"- 
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*  Cr.   Gruhhchir's  Trushc  vs.  G'r(jl>belar's  Extcutors,  lUicli.  l^^TO,  207. 
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J888.        the  grounds  that  the  respondents   had  Bled  no   power  of 
—         attorney  from  Fahey  to  represent  him  in  the  matter,  and 

Moeenthal  Bros.  -^  ,         .     i  .  i  •  •  •  j 

w.  Coghian  and  further  tliat  the  indffment  for  which  the  writ  was  issued 

Coghlan.  •'       o 

had  been  already  duly  satisfied  by  set-oif.  The  applicants 
also  prayed  for  an  order  on  the  respondents  to  repay  the 
amount  which  they  had  paid  to  prevent  an  attachment 
under  the  writ  and  to  pay  the  applicants'  taxed  costs  in  the 
matter  as  between  attorney  and  ch'ent.  From  the  afltidavits 
it  appeared  that  Mosenthal  Bros,  arrested  Fahey  for  debt 
but  the  writ  was  discharged  with  costs,  the  proof  of  his  in- 
tention to  leave  the  jurisdiction  being  insufficient.  The 
respondents  having  made  an  unsuccessful  applii*ation  for  the 
payment  of  these  costs,  together  with  damages  for  wrongful 
arrest,  a  \Mit  for  the  costs  was  taken  out,  and  the  amount 
was  then  paid  to  the  Deputy-Sheriff  in  order  to  avoid  an 
attachment  of  the  applicants'  goods.  It  appeared  that  the 
respondents  had  filed  no  power  from  Fahey,  who  had  been 
arrested  by  the  applicants  on  a  claim  based  on  two  liquid 
documents,  amounting  in  all  to  £163  14s.  The  affidavit  of 
the  respondents  stated  that  the  applicants'  attorneys  had 
appeared  at  the  taxation  of  the  costs  in  question,  and  had 
raised  no  objection  on  the  ground  of  the  absence  of  a  power 
from  Fahey,  and  it  was  the  practice  for  attorneys  to  instruct 
counsel  in  motions  in  the  High  Court  without  a  power. 
There  was  also  an  affidavit  of  Fahey  stating  that  he  had 
instructed  the  respondents  to  act  for  him  in  the  matter  of 
the  arrest  and  to  issue  the  writ  in  question. 

Frames,  for  the  applicants  : — The  application  is  based  on 
two  grounds;  firstly,  no  power  to  issue  this  writ  was  given 
to  the  respondents  by  Fahey,  and  secondly  the  judgment 
debt  was  previously  satisfied  by  compensatio.  In  a  case  of 
this  kind,  a  return  of  the  money  paid  can  be  obtained  on 
motion  :  Brink,  qq.  Breda,  vs.  Voigt  ami  Breda,  1  Menz.  at 
p.  53!) ;  Maxuell  vs.  Graham  and  Jlaarlioff  Bros.,  1  11.  C.  at 
pp.  3i»9,  400  ;  Kule  of  Court  28.  [Laurence,  ,1.1'. :— But 
tiie  costs  which  you  now  seek  to  recover  are  costs  which  the 
Court  ordered  to  be  paid  to  Fahey,  ilnd  must  1)0  presumed  to 
have  been  received  by  hiuj,  and  Fahey  lias  not  been  joined 
as  respondent.]     The  respondents  do  not  deny  that  they  have 
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are  improperly  obtained  by  an  agent  they  can  be  recovered  — 
from  him  and  it  is  unnecessary  to  sue  the  principal  :  Steele  ''*•  V;"*''i''i'"'  *"*** 
vs.  Williams,  2%  L.  J.  Ex.  225.  Tin's  is  a  case  of  tortious 
exaction  under  wrongful  process,  for  which  the  agent  is  re- 
sponsible :  Pollock  on  Contracts,  4th  Ed.  p.  555 ;  Fisher  s 
Digest,  1.  475,  s.  v.  "  Attorney,"  and  the  cases  there  cited  of 
Codrington  vs.  Lloyd,  8  A.  &  E.  449,  and  Bates  vs.  Pilling, 
6  B.  &  C.  38.  [Laurence,  J.P.,  referred  to  Pullinger  vs. 
Harsant,  2  H.  C.  111.]  It  is  clear  that  the  writ  was  wrongly 
issued  and  the  amount  due  to  Fahey  for  costs  should  have 
been  set  off  against  the  liquid  debt  due  by  him  to  the  appli- 
cants :  Trustees  of  Van  NieherJc  vs.  Tiran,  1  Juta,  358  ;  Voet, 
16.  2.  2.  As  to  the  necessity  of  filing  a  power,  this  is  jjro- 
vided  for  by  Kule  of  Court  9,  and  the  respondents,  having 
omitted  to  do  so,  had  no  right  to  issue  process.  [Solo- 
mon, J. : — The  plaintiff's  attorney  must  have  a  warrant  to 
sue  but  it  does  not  follow  that  a  respondent's  attorney  must 
have  a  warrant  to  defend.] 

Hopleg,  C.P.,  contra,  contended  that  the  applicants  had 
mistaken  their  remedy,  and  should  bring  an  action  for  any 
damage  they  had  sustained.  Further,  this  was  Fahey 's  writ, 
and  he  should  have  been  made  respondent.  The  writ  was 
dead,  having  been  voluntarily  satisfied  by  the  applicants. 
They  should  have  applied  for  an  interdict  against  its  execu- 
tion or  failing  that  should  now  sue  for  damages.  (Stopped 
arguendo.) 

Laurence,  J.P.  : — I  think  this  application  cannot  be  enter- 
tained. It  is  impossible  to  accede  to  the  contention,  pressed 
to  the  length  it  has  been  in  argument,  that  an  attorney  and 
his  client  are  so  completely  identified  that  it  is  unnecessary 
to  make  the  latter  a  party  to,  or  to  give  him  notice  of,  any 
application  which  his  opponent  may  desire  to  make  to  set 
aside  any  alleged  irregularities  which  may  have  been  com- 
mitted by  his  attorney  on  his  behalf  and  under  his  authority. 
If  that  were  so,  the  attorney  could  be  made  respondent 
equally  with  the  client,  or  to  the  exclusion  of  the  client,  in 
all  interlocutory  motions  and  applications.  With  regard  to 
the  absence  of  any  power  of  attorney,  I  do  not  think  much 


90 

1888-  stress  can  be  laid  on  this  point.  It  may  be  convenient  that 
Moeenthai  Bros  ^"^^^  *  power  sliould  in  all  cases  be  given,  and  it  may  be  to 
**'co^hjAn*"^  the  advantage  of  an  attorney  to  require  it,  as  a  clear  proof 
of  the  mandate  which  has  been  given  him,  and  as  evidence 
which  will  enable  him  to  support  any  claim  which  he  may 
eventually  have  to  make  against  his  client  for  disbursements 
incurred  on  his  behalf.  But  it  does  not  appear  that  the 
Rules  of  Court  expressly  require  a  power  to  be  filed  in  cases 
like  the  present,  and  it  is  said  not  to  be  the  practice  to  do  so. 
At  all  events,  if  objection  was  to  be  taken  on  this  ground  it 
should  have  been  taken  when  the  bill  of  costs  was  presented 
for  taxation.  At  the  present  stage,  it  is  sufficient  to  observe 
that  Fahey  in  his  affidavit  states  that  the  respondents  acted 
under  his  instructions  and,  if  his  ratification  of  their  pro- 
ceedings is  necessary  for  their  protection,  that  ratification  has 
been  clearly  given.  Now,  with  regard  to  those  proceedings, 
I  feel  bound  to  express  my  opinion  that  the  advice  which 
the  respondents  gave  their  client  to  take  out  this  writ,  instead 
of  allowing:  the  amount  of  the  taxed  bill  to  be  set-off  against 
the  larger  debt  evidenced  by  liquid  documents,  which,  as  is 
not  denied,  was  due  to  the  applicants,  was  wrong  and  erro- 
neous advice.  That,  in  circumstances  like  the  present,  the 
judgment  debt  is  extinguished  by  compensation  as  well  as  by 
direct  payment  is  perfectly  clear  from  the  authorities  which 
have  been  cited,  the  passage  in  Voet  and  the  judgment  of  the 
Supreme  Court  in  the  case  of  Van  Niekerk's  Trustees  vs. 
Than.  That  being  so,  if  the  applicants  had  applied  to  the 
Court,  or  a  Judge,  for  an  order  restraining  the  execution  of 
the  writ,  there  can  be  very  little  doubt  that  such  order  would 
have  been  granted.  Instead  of  adopting  that  course  they 
chose  to  pay  the  amount  of  the  writ  and  now  ask  the  Court 
to  order  a  refund.  It  is  however  obvious  that  the  Court 
cannot  order  a  refund  of  the  money  until  the  writ  is  quashed 
or  set  aside,  and  it  is  equally  clear  that  the  writ  was  not  the 
respondents'  but  Fahey 's.  The  original  order  of  the  Court 
was  that  the  writ  fur  Fahcy's  arrest  should  bo  discharged 
with  costs,  the  presumption  being  that  Fuhey  had  incurred 
certain  costs  and  made  certain  disbursements  to  or  through 
his  attorneys  which  he  was  entitled  to  recover  from  the 
parties  who  had  wrongfully  had  him  arrested.     That  being 
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80,  and  the  writ  being  Fahey's,  it  is  clearly  impossible  for  tlie        i^ss. 
Court  to  set  it  aside  without  notice  to  him,  and  without  his  „      irr  ,, 

'  Mosenthal  Bros. 

having  been  made  a  respondent  to  the  motion.     Tiie  present  "*•  V"*''jj*°  ^^ 
application  must  therefore  be  refused  and,  the  proceedings 
having  been  misconceived,  the  respondents  are  entitled  to 
their  costs. 

Solomon  and  Cole,  JJ.,  concurred. 

[Applicants'  Attorneys,  CAiiDECOTT  &  Phear."| 
Respondents  in  person.  J 


Myeks  vs.  Selim, 

Bills  of  Exchange. — Proof  of  payment. 

A.  B.  and  C.  made  an  agreement  ivMeh  provided  inter  alia 
that  A.  should  accept  certain  three  hills  of  exchange,  at  one, 
tivo  and  three  years  respectively,  which  he  was  to  give  to 
B.,  and  which  were  to  he  held  hy  either  B.  or  C,  and  not 
to  he  negotiated,  transferred  or  assigned  to  any  third  party, 
A.  undertaking  to  "pay  or  provide  for  "  them  at  maturity. 
In  accordance  with  this  agreement,  and  on  the  same  day, 
C.  drew  the  hills  to  his  own  order,  and  endorsed  them  in 
hlanJc,  and  A.  accepted  them  and  mads  them  payable  at 
C.^s  office  in  London.  A.  afterwards  ivent  to  Kimherley 
and  duly  remitted  the  amount  of  the  first  two  hills  to  C. 
The  amount  of  the  third  hill  he  remitted  to  B.  direct,  G. 
having  meanwhile  hecome  hanhrupt.  B.  afterwards  sued 
A.  on  the  first  two  hills,  ichich  he  piroduced,  and  A.  pleaded 
payment.  His  evidence,  in  addition  to  the  above  facts, 
was  that  B.  teas  a  money-lender  and  C.'s  father-in-laiv. 
He  also  produced  a  letter  from  C,  stating  that  he  hadicith 
B.'s  knowledge  kept  the  amounts  remitted  to  him  and  that 
he  hoped  B.  would  return  the  hills.  There  u-as  also  a  letter 
from  B.  acknowledging  the  amount  of  the  tliird  hill  and 
not  containing  any  reference  to  the  former  hills.  On  these 
facts  the  Magistrate  gave  judgment  for  the  plaintif.  Hold, 
on  appeal  (Solomon,  J.,  diss.),  that  the  facts  proved  raised 
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a  suficient  presumption  of  payment  or  satisfaction  to  put 
the  plaintiff  an  further  proof,  and  that  the  judgment  must 
therefore  he  altered  to  one  of  absolution  from  the  instancSf 
tJie  question  of  costs  being  reserved. 

1888.  Appeal  from  the  Eesident  Magistrate  of  Kiinberley.  Selim, 

«_3-  who  was  in  business  in  London,  sued  Myers,  a  merchant  at 
My|^»-  Kimberley,  before  the  magistrate  for  £200  on  two  bills  of 
exchange  for  £100  each,  both  dated  August  25,  1884,  and 
payable  one  twelve  months  and  the  oilier  two  years  after 
date.  These  bills  were  drawn  by  one  J.  O.  Schuler  on  the 
defendant,  and  made  payable  to  the  drawer's  order,  and  by 
him  endorsed  in  blank  and  accepted  by  the  defendant,  and 
by  him  made  payable  at  12,  Hatton  Garden,  London,  which 
was  Schuler's  place  of  business.  The  summons  alleged  that 
the  plaintiff  was  the  legal  holder  of  the  bills,  which  had  been 
presented  and  dishonoured,  wherefore  the  plaintiff  prayed 
judgment  for  the  amount  of  the  said  bills  with  interest  and 
costs.  The  defendant  pleaded  payment.  The  plaintiff 
having  put  in  the  bills,  the  defendant  was  called  and  stated 
that  he  had  known  both  Selim  and  Schuler  for  many  years. 
Selim  was  a  money-lender  and  Schuler's  father-in-law.  The 
bills  had  been  passed  in  terms  of  a  deed  of  agreement  which 
he  produced  and  which,  after  reciting  inter  alia  that  Myers 
was  indebted  to  Schuler,  who  had  assigned  the  debt  and  his 
security  therefor  to  Selim,  provided  that  in  consideration  of 
the  premises  Myers  should  give  to  Selim  among  other  in- 
struments the  bills  now  in  question,  which  bills,  subject  to 
certain  provisions  for  redemption,  were  to  be  held  and  re- 
tained by  either  Selim  or  Schuler,  and  were  not  to  be  nego- 
tiated, assigned  or  transferred  to  any  other  person  or  persons, 
Myers  undertaking  to  pay  or  provide  for  them  at  their 
respective  due  dates  according  to  the  terms  and  conditions 
of  the  agreement.  The  defendant  went  on  to  state  that  ho 
had  duly  provided  for  the  bills  and  held  Schuler's  recei[)ts. 
Besides  these  two  bills  now  sued  on,  there  was  a  third  bill,  due 
a  year  afterwards,  the  amount  of  which  the  defendant  had 
remitted  direct  to  the  plaintiff,  Schuler  having  meanwhile 
failed  in  business.  The  defendant  had  never  seen  the  plain- 
tiff with  reference  to  the  deed  which  Schuler  hud  brought 
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him  to  sign.     He  produced  a  letter  from  Schuler,  dated        isss. 
August  29,  1887,  in  which  he  said,  referring  to  the  tbird         ..    3- 
bill : — "  I  am  glad  you  remitted  to  Mr.  Selim  direct.     I  have      ^i^^'' 
kept   the    £200  which   you  remitted  in  '85   and    '86,  but 
hope  nevertheless  to  get  Mr.  Selim  to  give  you  back  the 
two  bills.     He  knew  all  along  that  you  had  sent  the  money 
to  me."    The  writer  then  went  on  to  refer  to  his  misfortune  in 
business.     There  was  also  a  letter  from  Selim  to  the  defen- 
dant, dated  August  26,  1887,  acknowledging  receipt  of  the 
£100  remitted  for  the  third  bill  but  not  making  any  mention 
of  the  others.     On  this  evidence  the  magistrate  gave  judg- 
ment for  the  plaintiff  with  costs,  and  the  defendant  appealed. 

Guerin,  for  the  appellant,  referred  to  the  admitted  fact 
tliat  the  amount  of  these  bills  liad  been  remitted  to  Schuler 
at  the  place  where  they  were  payable  and  contended  that, 
bearing  in  mind  the  relationship  between  Schuler  and  Selim, 
the  terms  of  the  agreement,  and  the  unexplained  delay  in 
suing  on  the  bills,  the  facts  raised  a  presumption  of  acquies- 
cence on  the  part  of  the  plaintiff  in  the  amount  of  the  pay- 
ments being  retained  by  Schuler.  The  plaintiff  was  a 
money-lender  by  profession  and,  in  the  absence  of  some 
arrangement  with  Schuler,  would  have  doubtless  claimed 
payment  from  the  defendant  when  the  bills  fell  due,  instead 
of  waiting  till  after  Schuler  had  become  bankrupt.  As  the 
case  was  regulated  by  the  English  law  of  contract,  the  non- 
presentation  of  the  bills  at  the  place  where  they  were  made 
payable  was  not  in  itself  a  legal  defence,  but  it  was  a  signifi- 
cant fact  in  the  case,  as  was  also  Selim's  acknowledgment  of 
the  receipt  of  the  amount  of  the  last  bill  without  referring 
to  any  antecedent  debt.  He  referred  to  Erlanger  vs.  New 
Sombrero  Phosphate  Co.,  3  A.  C.  1218,  per  Lord  Blackbukn 
at  p.  1279,  referring  to  Lindsay  Petroleum  Co.  vs.  Hurd, 
L.  R.  5  P.  C.  239,  and  also  to  Taylor  on  Evidence,  §  146. 

Frames,  contra,  said  that  while  the  defence  now  set  up 
was  acquiescence  in  the  payment  to  Schuler,  the  only 
defence  pleaded  was  that  of  payment  to  the  plaintiff  of 
which  there  was  no  proof  whatever,  and  which  in  fact  was 
negatived  by  Schuler's  letter  which  the  defendant  had  pro- 
duced.    The  nature  of  Selim's  profession  and  his  relationship 
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1888.  to  Schiller  were  wholly  irrelevant  topics.  If  necessary  he 
■.  3-  would  ask  the  Court  to  remit  the  case  to  the  magistrate  for 
*^e"  "*•  further  evidence,  when  it  could  be  shewn  that  the  plaintiff 
had  on  two  occasions  demanded  payment  of  these  bills.  He 
submitted  that  the  defence  had  wholly  failed  and  referred  to 
Levicks  and  Sherman  vs.  Ehsteen  and  Truter  vs.  Heyns, 
1  Menz.  49 ;   Watermeyer  vs.  NeetliUng,  ih.  46. 

Cur.  adv.  vult. 

Postea  (May  3) : — 

Laurence,  J.P.,  said  : — In  this  case  the  defendant  was 
sued  before  the  magistrate  of  Kimberley  on  two  bills  of 
exchange  for  £100  each,  both  made  in  August  1884,  and 
due,  the  one  in  August  1885,  and  the  other  in  August  1886. 
These  bills  were  drawn  by  one  Sehuler  and  made  payable  to 
the  order  of  the  drawer,  and  are  by  him  endorsed  in  blank. 
The  defendant  accepted  them  and  made  them  payable  at 
12,  Hatton  Garden,  London,  which  was  the  drawer's  olfice 
or  place  of  business.  The  plaintiff  asserts  that  he  is  the 
legal  holder  and  produces  the  bills.  He  also  alleges  pre- 
sentation and  dishonour.  Of  this  no  proof  was  given,  but  it 
is  admitted  that,  the  contract  having  been  made  by  the 
parties  in  England,  the  lex  loci  contractus  as  to  presentation 
applies,  and  that,  by  English  law,  no  such  proof  is  in  a  case 
of  this  kind  required.  The  only  defence  pleaded  is  pay- 
ment, and  on  the  production  by  the  plaintiff  of  the  instru- 
ments on  which  he  sues  it  is  for  tlie  defendant  to  prove  that 
plea,  or  at  all  events  by  his  evidence  to  raise  such  a  pre- 
sumption of  payment  as  to  require  rebuttal  on  the  part  of 
the  plaintiff.  The  question  is  whether  he  has  discharged 
that  obligation.  Now  these  bills  were  accepted  in  pursuance 
of  an  agreement  which  has  been  put  in,  and  which  was 
made  on  the  same  day  as  the  bills,  between  the  drawer, 
Sehuler,  the  acceptor,  flyers,  and  the  present  plaintiff. 
This  agreement  provided  that  Myers,  for  the  consideration 
therein  set  forth,  should  "  pay  or  provide  for  the  bills  at 
their  respective  due  dates  according  to  the  terms  and  con- 
ditions "  of   the  said  agreement.     The  point  has  not  been 
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speak  for  itself,  or  whether  it  may  be  interpreted  by  the  »  3. 
light  of  the  simultaneous  agreement  under  which  they  were  ^X*,"'** 
made,  which  has  been  put  in  without  objection,  to  wdiich  the 
plaintiff  was  a  party  and  to  the  terms  of  which  both  parties 
have  during  the  argument  referred.  If  we  look  at  the 
agreement  we  find  that  the  only  obligation  of  the  defendant 
thereunder  was  "  to  pay  or  provide  for  "  these  bills  at  their 
due  date,  and  it  does  not  seem  to  be  denied  that  the  obliga- 
tion of  so  providing  for  them  has  been  duly  discharged  by 
him.  It  may,  however,  doubtless  be  contended  that  under 
his  plea  he  is  bound  to  prove  not  only  that  he  provided  for 
payment  but  that  payment  has  been  actually  received  by 
the  plaintiff.  Now  I  am  inclined  to  agree  with  the  magis- 
trate when  he  finds,  in  the  reasons  he  has  appended  to  the 
record,  that  "  Mr.  Schuler  was  defendant's  agent  in  regard 
to  the  receipt  of  this  money  which  it  was  his  duty  to  have 
paid  over  to  the  plaintiff."  There  is  however  the  farther 
question  to  be  determined  whether  Schuler  was  not  the 
agent  not  only  of  the  defendant  to  receive  but  also  of  the 
plaintiff  to  pay  over  the  money  to  him.  It  seems  to  me 
that  the  facts  of  the  relationship  between  Selim  and  Schuler, 
of  the  money  transactions  which,  as  appears  from  the  agree- 
ment, had  passed  between  them,  and  of  Selini  being  by  pro- 
fession a  money-lender,  are  elements  in  the  case  not  so 
wholly  irrelevant  as  the  learned  counsel  for  the  respondent 
appeared  to  consider  and  not  to  be  so  summarily  dismissed 
as  he  did  in  his  argument.  Why  did  not  Selim,  a  bill- 
discounter,  present  the  bills  for  payment  in  the  ordinary 
courge  ?  Why  does  he  in  such  friendly  terms  acknowledge 
payment  of  the  amount  of  the  third  bill,  due  in  Angust  1887, 
without  reminding  his  debtor  that  the  former  bills  are  long 
overdue  and  unpaid  ?  Lastly,  why  does  he  wait  till  after 
Schulcr's  bankruptcy  before  taking  proceedings  against 
]\Iyers?  Now  it  is  impossible  for  the  delendcUit  to  prove 
what  in  the  course  of  the  last  three  years  took  place  between 
Selim  and  his  son-in-lasv  or  ^^hat  was  the  state  of  accounts 
between  them.  15ut  the  questions  wliii-h  I  have  put  are 
questions  whieh  require  some  explanation,  and  which  could 
all  be  easily  explained  if  the  state  of  the  accounts  was  such 
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1888.  that  Schuler  retained  these  moneys  with  Selim's  consent, 
"_J-  possibly  as  a  set-oflf  for  other  sums,  or  in  other  words  if 
^sehm*'  Selim  had  consented  to  substitute  Schuler  for  Myers  as  his 
debtor,  and  has  only  now  attempted  to  depart  from  that 
arrangement  in  consequence  of  Schuler's  bankruptcy.  If 
this  is  the  real  state  of  the  case,  it  also  explains  Schuler's 
expression  of  his  hope  that  Selim  would  retuiii  the  bills, 
which  he  knew  all  along  that  the  defendant  had  provided 
for — a  hope  which  would  be  obviously  groundless  unless 
Selim  had  in  some  form  or  other  received  the  equivalent  of 
the  amount  of  the  debt  thus  secured.  There  is  also  the 
further  fact  that  by  the  agreement  Selim  was  entitled  to 
assign  or  transfer  the  bills  to  Schuler,  but  to  no  one  else,  and 
the  evidence  as  a  whole  produces  on  my  mind  the  impres- 
sion that  it  is  by  no  means  improbable  that  some  such 
assignment  or  transfer  may  in  fact  have  taken  place.  For 
these  reasons  I  am  on  the  whole  of  opinion  that  the  defendant 
has  raised  a  sufficient  presumption  of  payment  to  put  the 
plaintiff  on  some  further  proof  beyond  the  mere  production 
of  the  bills.  No  doubt  the  appellant  has  placed  himself  in  a 
difficulty  by  not  taking  the  ordinary  business-like  precau- 
tion of  insisting  on  the  return  of  the  bills  against  his  remit- 
tances; and  I  am  not  ])repared  to  say  that  if  this  were  a 
provisional  case  I  should  hold  the  probabilities  to  be  so 
clearly  in  his  favour  as  to  justify  the  refusal  of  provisional 
sentence.  But  the  judgment  of  the  Court  below  is  not  pro- 
visional but  final  in  its  nature ;  and  if  we  confirm  that 
judgment,  and  if  there  are  really  equities  in  the  defendant's 
favour  entitling  him  to  resist  this  claim,  he  will  have  no 
opportunity  of  establishing  them  and  will  be  remediless  in 
the  premises.  On  the  other  hand,  the  case  is  not  in  my 
opinion  one  for  a  final  judgment  in  the  defendant's  favour, 
and  the  plaintiff"  ought  to  have  an  opportunity  of  })ro(lacing 
such  further  evidence  as  he  may  be  advised.  With  regard 
to  the  application  which  was  made  to  the  Court  to  remit  the 
case  to  the  magistrate  in  order  to  enable  the  plaintiff  to 
prove  that  he  had  made  previous  application  to  the  defendant 
to  pay  these  bills,  I  should  have  been  willing  to  accede  to  it 
if  I  thought  that  proof  of  such  application  would  conclude 
the  matter;  but  on  the  whole  1  think  tliat  such  evidence. 
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though  probably  relevant  and  material,  would  not  have  been       ^^^^^-^ 

decisive,  and  therefore  the  adoption  of  such  a  course  might         '•_ ^^• 

only  entail  useless  delay  and  additional  expense.     I  think      ^^^'hJ*' 
the  proper  course  is  to  alter  the  judgment  to  one  of  absolu- 
tion from  the  instance,  which  will  enable  the  plaintiff  to 
begin  de  novo  either  in  the  ^Magistrate's  CWrt  or,  as  I  think 
would  be  more  convenient,  in  this  Court,  and  to  produce 
his  own   evidence,  and  also  if  he  can   do  so  that  of  JMr. 
Schuler,    on  the  points  which  have   been   raised.      If  the 
plaintiff  proceeds  in  this  Court  by  way  of  application  for 
provisional  sentence,  tlie  defence  can  be  set  out  on  affidavit 
and  replying  atHidavits  filed  in  the  usual  mnnner,  and  the 
Court  will  then  be  in  a  position  to  decide  the  matter.     If  the 
parties  prefer  to  renew  their  litigation  befi^re  the  magistrate 
— I  say  the  parties,  for  it  will  be  borne  in  mind  that  the 
defendant  under  sect,  o  of  Act  21  of  1876  and  sect.  6  of 
Act  43  of  1885  can,  if  he  thinks  fit,  have  the  case  removed 
into  this  Coui't — the  necessary  evidence  can   be   taken   on 
commission  or  by  affidavit  if  the  magistrate  thinks  proper 
and  the  parties  agree  to  that  course.     These,  however,  are  of 
course  merely  suggestions,  which  the  parties  will  adopt  or 
not  as  they  may  be  advised.     For  the  reasons  given  I  am 
of  opinion  that  the  judgment  of  the  Court  below,  which  was 
for  tlie  plaintiff  with  costs,  must  be  altered  into  a  judgment 
of  absolution  from  the  instance,  the  question  of  costs  being 
reserved. 

Solomon,  J. : — This  action  was  brought  in  the  Court  of 
the  Kesident  jMagistrate  of  Kimberley  for  the  rt'covery  of 
the  sum  of  £2U<)  upon  two  bills  of  exchange  for  £100  each. 
The  bills  are  both  dated  August  25,  1884,  and  are  payable 
the  one  twelve  months  and  the  other  two  years  after  date. 
They  are  drawn  by  J.  Otto  Schuler  upon  the  defendant, 
Herman  Myers,  and  are  accepted  by  him,  ])ayable  at  12, 
Hatton  (/Jarden,  London,  which  is  the  place  of  business  of 
Schuler,  tiie  drawer.  The  plaintiff  is  the  holder  of  these 
bills,  and  at  his  request  tiiey  were  on  February  27,  1888, 
presented  for  payment  to  the  defendant,  and  the  answer  re- 
ceived was  that  they  wei'e  already  paid.  Thereupon  the 
present  action  was  instituted  by  tlie   plaintiff.     To  the  plain- 

V(.i,.  v.— Pakt  ].—(;.  \V.  II 
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^^•^  tiff's  claim  the  defendant  has  pleaded  payment,  and  upon 
"'  ^'       this  plea  issue  is  joined,  so  that  the  simple  question  which 

*^1im!''  ^^®  have  to  determine  is  whether  the  defendant,  upon  whom 
lies  the  onus  of  proof,  has  satisfactorily  proved  that  the  bills 
have  been  paid.  But  before  considering  that  question  I 
would  merely  point  out  in  passing  that  no  objection  is  now 
raised  with  regard  to  the  presentation  of  the  bills,  as  it  was 
very  properly  admitted  by  the  appellant's  counsel  that  the 
acceptance  in  the  words  "  payable  at  12,  Ilatton  Garden," 
is  a  general  acceptance,  and  consequently  that  it  was  not 
necessary  for  the  plaintiff  to  present  the  bills  for  payment 
at  that  place.  The  defendant  then  having  pleaded  payment 
of  the  bills,  it  is  necessary  for  him  to  prove  that  the  money 
was  paid  either  to  the  holder  of  the  bills  or  to  some  person 
authorised  to  accept  payment  on  his  behalf.  Now  the  first 
fact  which  strikes  one  as  very  remarkable,  if  it  be  true  that 
the  bills  have  been  paid,  is  that  these  bills  are  still  in  the 
hands  of  Selim.  One  would  have  supposed  that  in  the  ordi- 
nary course  of  business,  if  the  money  had  been  paid,  the 
bills  would  have  been  given  up  by  the  holder,  whereas  we 
find  that,  after  a  lapse  of  nearly  three  years  and  two  years 
respectively  from  the  time  when  the  payments  are  alleged 
to  have  been  made,  these  bills  arc  still  in  the  hands  of 
Selim.  Now  this  fact  in  itself  raises  a  very  strong  presump- 
tion against  the  case  set  uj)  by  the  defendant.  No  doubt  it 
is  a  presumption  which  is  capable  of  being  rebutted,  but  in 
my  opinion  the  rebutting  evidence  would  require  to  be  very 
clear  and  strong.  What  then  is  the  evidence  given  on 
behalf  of  the  dr'fcndant  in  proof  of  his  ple;i  ?  The  only  wit- 
ness called  is  the  defendant  himself,  who  says  that  he  re- 
mitted the  money  for  the  first  bill  when  it  fell  due  to  Schuler 
at  12,  Hatton  Garden,  and  that  when  the  seccmd  bill  fell 
due  he  paid  the  amount  to  Schuler  in  person.  Now  it  is 
quite  clear  that  the  payment  of  the  money  to  Schuler,  who 
was  the  agent  ajtpoint'-d  by  the  defendant  to  pay  the  money 
to  Selim,  and  to  get  back  the  bills,  is  not  such  a  payment 
as  will  discharge  tin;  defendant.  As  I  ha^e  already  said, 
the  defendant,  in  order  to  establish  his  plea,  niu^t  prove 
payment  either  to  Selim.  the  holder,  or  to  some  one  autho- 
rised  l>v  Seliiu  to  receive   payment  en   his   Itf'half.     (Jonse- 
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qnently  it  is  not  sufficient  for  the  defendant  to  shew  merely        >'*'»'' 
that  lie  remitted  the  money  to  Schuler  ;  he  must  go  one  step  ..  3- 

further,  and  prove  in  addition  either  that  Schuler  paid  the  Myers  m. 
money  to  Selim,  or  that  Selim  had  authorised  Schuler  to 
receive  the  money  on  his  behalf.  Now  the  second  alterna- 
tive may  in  my  opinion  be  at  once  dismissed,  as  I  am  wholly 
unable  to  see  that  there  is  any  evidence  to  shew  that  Selim 
had  appointed  Schuler  his  agent  to  receive  the  money. 
What  then  is  the  evidence  relied  upon  to  shew  that  Selim 
received  the  money  from  Schuler  ?  Of  direct  evidence  there 
is  none  ;  but  it  is  argued  that  this  is  the  only  conolusicm 
which  can  bo  drawn  from  all  the  circumstances  of  the  case. 
The  main  facts  from  which  this  conclusion  is  drawn  are  the 
following :  First,  the  fact  that  Selim  is  a  money-lender  and 
that  it  is  therefore  very  unlikely  that  ho  would  allow  so 
long  a  period  of  time  to  elapse  after  the  due  dates  l^eforo 
taking  steps  to  recover  the  money  due  upon  these  bills  ; 
then,  the  fact  that  on  August  2G,  1887,  SL-lim  wrote  a  letter 
to  Myers  acknowledging  the  receipt  of  a  draft  for  £100  in 
]iayment  of  a  third  bill  for  that  amount  without  mentioning 
the  fact  that  the  two  previous  bills  were 'still  unpaid;  and 
the  further  facts  that  Selim  is  Schuler's  fatlier-in-law,  and 
that  Selim  took  no  steps  against  ]\[yers  until  after  the  insol- 
vency of  Schuler.  Now  it  would  be  idle  to  deny  that  these 
facts  do  raise  a  certain  presumption  in  favour  of  the  case 
that  Schuler  did  pay  the  money  to  Selim.  l^nt  after  all  it 
is  merely  a  jiresumjition,  and  in  my  opinion  this  presumption 
is  wholly  rebutted  by  the  evidence  furnished  by  the  defen- 
dant himself  The  dei'endant  puts  in  a  letter,  dated  August 
2i),  1887,  received  by  him  from  Stduiler,  and  upon  which  he 
relies  as  evidence  to  shew  that  lie  had  paid  the  money  to 
Schuler.  And  certainly  that  letter  does  aekno'.vled;.'e  the 
receipt  of  the  two  sums  <»!'  £100  in  188,1  ami  lS8(i,  but  il 
does  more  than  that.  For  instead  of  Schuler  stating  in  that 
letter  that  he  had  paid  ov<n'  the  money  to  Selim.  he  con- 
fesses that  he  himself  had  kept  the  t2O0.  What  then 
becomes  of  the  jtresumption  of  payment  to  bi'  deduced  from 
the  facts  to  which  I  have  alluded  .-'  In  my  opinion  that 
presumption  is  swept  away  by  this  letter  put,  in  by  tie- 
defendant  himself      r>nt  then  it  is  said  this  same  letter  con- 
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sif  *i        tains  the  followinf;  words :  "  but  I  ])opo  nevertheless  to  get 
"  ^-       Mr.  Selira  to  send  you  back  tlie  two  bills  ;"  and  it  is  argued 

^t^iim'**      ^^^*  *^  inference  is  to  be  drawn  from  these  words  to  the 
effect  that  Selira  had  in  some  way  or  other  received  satisfac- 
tion  from   Schuler   for   these   bills,  otherwise  why  should 
Sehuler  express  the  hope  of  getting  these  bills  from  Selim. 
No\v  I  must  say  that  this  appears  to  me  to  be  a  somewhat 
forced  inference,  and  one  which  I  cannot  draw  from  these 
words.     For  if  this  were  the  fact  surely,  considering  the  con- 
tents of  this  letter,  Sehider  would   have   stated   the   fact 
clearly  in  tlie  letter,  and  I  think  he  would  not  merely  have 
expressed  the  hope  of  getting  back  the  bills,  but  that  he 
would  have  assured  jMyers  that  he  was  entitled  to  the  bills 
and  that  he  would  get  them  back  for  him.     I  rather  read 
these  lines  as  expressing  a  vague  hope  on  the  part  of  Schuler 
that  Selim,  who  was  his  father-in-law,  would  assist  him  in 
tlic  mess  that  he  had  got  himself  into.     In  the  face  of  this 
letter,  tlien,  from  Schuler  I  do  not  see  how  I  can  come  to 
the  conclusion  that  he  paid  the  money  to  Selim.    For  before 
I  could  come  to  that  conclusion  I  should  have  to  satisfy 
myself  not  only  that  Selim   was  perpetrating  a  fraud  in 
suing  upon  these  bills  which  had  been  paid,  but  also  that 
Schuler,  the  agent  of  ]\[yers,  was  acting  in  collusion  with 
Selim  to  defraud  flyers  of  the  sum  of  £200.     I  should  have 
to  find  that  Stdiuler,  having  paid  Selim  this  money,  delibe- 
rately abstained  from  getting  back  the  bills  from  him,  and 
that  in  the  letter  of  August  27,  1887,  he  falsely  charged 
himself  with  a  breach  of  trust  when  he  said  that  he  had  kept 
the  money  himself.     Charges  of  fraud  of  so  serious  a  nature 
as  this  would  require  in  my  opinion  to  be  supported  by 
much  stronger  evidence  than  we  have  in  the  present  case. 
But  then  the  defendant's  counsel  argues  further  that  there 
was  what  he  calls  acquie-coiice   on   the  part  of  Selim.     I 
must  say  I  do  not  quite  follow  what  he  means  by  the  use  of 
the  word  acquiescence  in  this  way.     If  he  means  that  Selim 
agreed  to  Schuler  receiving  and  r(,'taiuing  the  money  on  his 
account,  then  of  course  it  is  merely  another  way  of  saying 
that  Selim  had  Ijcen  paid,  and  1  have  already  set  forth  my 
reasons  for  not  coming  to  that  conclusion.     Ihit  if  he  means 
iDcrclv  that  Selim  hiiew  that  IVFvi'rs  had  sent  the  monev  to 
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Schuler,  and  delayed  to  take  steps  to  obtain  the  money  from  js^s- 
Sclmler,  then  the  simple  answer  is  in  the  first  place  that  »•  ^ 
this  is  not  the  defence  set  up  in  the  plea,  and,  secondly,  even  ^^l^u"*' 
if  it  were  set  up,  that  it  is  not  a  good  answer  to  the  plain- 
tiffs claim.  By  delaying  to  press  his  claim  for  the  money 
against  Schuler,  Selim  did  not  debar  himself  from  calling 
upon  Myers  to  pay  the  money  due  upon  the  bills.  It  was 
the  duty  of  Myers  to  pay  the  bills  at  maturity  to  the  holder, 
and  the  mere  fact  that  Selim  has  for  some  reason  or  other 
delayed  to  obtain  payment  is  no  defence  to  the  present 
action.  In  my  opinion  therefore  the  defendant's  plea  has 
failed,  and  I  think  that  the  Kesident  Magistrate  was  right 
in  giving  judgment  for  the  plaintiff.  The  case  no  doubt  is 
a  hard  one  for  the  defendant.  He  has,  as  it  seems  to  me, 
been  the  victim  of  the  dishonesty  of  his  own  agent,  who 
having  received  the  money  from  him  kept  it  for  his  own  pur- 
poses instead  of  paying  it  to  the  holder  of  the  bills.  There 
is  only  one  other  observation  that  I  wish  to  make  upon  this 
case.  I  think  it  is  a  pity  that  the  plaintiff  did  not  in  the 
Court  below  call  for  the  letters,  which  his  counsel  says  were 
written  by  him  on  at  least  two  occasions,  pressing  the 
defendant  to  pay  these  bills.  Such  letters  would  in  my 
opinion  have  strengtliened  his  case,  and  persontilly  I  should 
not  have  been  indisposed  to  have  sent  the  case  back  to  the 
Eesident  IMagistrate  for  the  purpose  of  taking  evidence  on 
this  point  in  order  to  clear  up  what  is  undoubtedly  some- 
thing of  a  difiiculty  in  the  case.  However,  my  brother 
Judges  did  not  think  that  the  production  of  such  letters 
would  alter  their  view  of  the  case,  and  as  I  myself  am  sat- 
isfied with  tlie  plaintiff's  rase,  independently  of  such  letters, 
we  did  not  think  it  necessary  to  send  the  case  back  to  the 
llesident  Magistrate. 

Cole,  J.  : — By  a  certain  deed  of  agreement  executed  in 
London  a  few  years  ago  it  was  recited  that  ^Myers  being 
indebted  to  one  Schuler,  and  Scliuler  being  indebted  ti) 
Seliui,  his  father-in-law,  flyers  should  accept  certain  l)ills  of 
excliange  to  be  drawn  on  him  by  Schuler,  and  Seliui  should 
be  the  holder  of  these  bills.  Myers  appears  to  have  been 
only  temporarily  in  England,  having  his  })lace  of  business 
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here.  The  bills  were  drawn  upon,  and  accepted  by  him, 
3-  "payable  at  No.  12,  Hatton  Garden,  London,"  Schuler's 
*ti3^im!*'  office.  I  must  presume  that  the  acceptance  in  this  form 
met  with  tlie  approval  of  Selim  ;  because  otherwise  he  might 
have  insisted  on  an  open  acceptance — that  is  an  acceptance 
having  no  particular  place  of  payment,  or  he  might  have 
insisted  on  his  own  house  or  place  of  business,  or  his  own 
bankers,  as  the  place  of  payment.  An  open  acceptance 
would  scarcely  have  suited  him  as  he  must  have  known  that 
Myers,  when  the  bills  fell  due,  would  be  six  thousand  miles 
away  from  the  place  where  tbe  bills  were  drawn.  So  that 
to  my  mind  his  being  content  with  the  bills  accepted  in  the 
form  they  were  is  very  strong  evidence  that  he  intended  the 
payments  to  be  made  at  Schuler's  ofiSce.  That  the  payment 
of  the  two  bills  now  in  action  was  duly  made  at  Schuler's 
oflSce  is  not  denied ;  but  it  is  said  that  such  was  not  pay- 
ment to  the  holder  of  the  bills.  It  is  true  that  the  mere  fact 
of  payment  at  the  place  stipulated  in  the  acceptance  will 
not,  in  all  cases,  exonerate  the  acceptor  from  the  claim 
against  him  of  the  rightful  holder  of  the  bill,  especially  if 
he  knows  who  the  holder  is.  But,  as  I  have  said  before,  I 
look  upon  Selim  as  having,  if  not  chosen,  at  all  events 
assented  to,  the  place  where  payment  was  to  be  made.  It 
may  be  said  that  Selim  was  not  bound  to  send  to  No.  12, 
Hatton  Garden  i'or  the  amounts  of  the  bills  as  they  fell  due, 
and  that  he  was  legally  entitled  to  hold  j\[yers  at  all  times 
liable  to  him.  But  is  it  conceivable  that  he  did  not  inquire 
and  did  not  know  that  the  bills  had  been  paid  ?  For  my 
own  [)art  I  confess  that  I  entertain  little  doubt  of  his  know- 
ing all  about  the  payments.  It  is  sworn  that  Selim  is  a 
money-lender  and  that  Schuler  is  his  son-in-law.  That  a 
money-lender  e^hould  allow  a  bill  to  be  overdue  for  two  or 
three  years,  without  taking  legal  proceedings  to  recover  the 
money,  is  to  my  mind  the  height  of  improbability,  but  that 
a  money-lender  and  his  son-in-law  should  have  no  ohjection 
to  make  their  debtor  pay  twice  over  presents  no  such  im- 
j)ro1)ability  to  me.  It  is  only  after  Schuler's  bankruptcy 
that  tlie  latter  confesses  (or  rather  afTirnis)  that  he  has  not 
jiaid  over  tin;  money  to  his  father-in-law,  and  it  is  only  S02ne 
time  after  that  event  that  the  })laintiff  sues  on  the  bills.     I 
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confess  tliat  if  the  case  Iiad  come  before  me  in  the  first 
instance  my  judgment  would  have  been  for  the  defendant 
absolutely.  But  as  there  are  hints  that  further  evidence 
may  be  forthcoming  on  the  plaintiffs  side,  and  as  it  may  be 
very  desirable  that  the  testimony  of  both  Selim  and  Schuler 
should  be  heard  if  they  choose  to  tender  it,  I  am  willing  to 
adopt  the  view  of  the  Jqdge  President  and  alter  the  judg- 
ment of  the  Kesideut  Magistrate  to  one  of  absolution  from 
the  instance.* 


May  1. 

„       3. 

Myers  vb. 
Helim. 


rApi>o"ilant's  Attorney,  Dewiiurst.  "j 

|_Ue#pouJeut's  Atturiioys,  Caluecott  &  Pheaii.  J 


III  re  Estate  of  Goldberg er. 

hisolvency. — Release. — Orel.  6,  1843,  §§  25,  107. 

IVJiere  in  an  estate  wider  £75  in  value  there  had  heen  only  one 
■meeting  of  creditors,  and  the  trustee  then  elected  liad  never 
heen  confirmed,  and  no  account  had  heen  filed,  the  Court 
refused  an  apiAication  for  release  under  sect.  107  of 
Ord.  6,  1813,  on  the  gro%md  that  no  such  application  could 
he  granted  until  after  the  third  meeting  of  creditors  had 
heen  held. 


1888. 
May    3. 


In  TC 
Estate  of 


Benjamin  Goldberger  applied  fur  the  release  from  seques- 
tration of  his  estate,  which  had  been  voluntarily  surrendered 
in  1882.  It  having  appeared  to  the  Master  that  the  assets  of 
the  estate  were  under  £75  in  value,  only  one  meeting  of  Goldberger. 
creditors  had  been  held  and  the  trustee  then  elected  had 
realised  the  assets  of  the  estate,  but  his  appuiutnient  had 
never  been  confirmed  and  no  account  had  been  tiled.  Tlie 
assets  realised  were  of  nominal  value,  and  the  only  creditors 
who  had  proved  on  the  estate  consented  to  its  release  from 
sequestration. 


*  On  aii[Ral  to  tlic  Supreme  Couit,  tlii.-  jiulgnitnt  waa  revLi^jtd  and  tjiat 
.'f  the  Kcbidenl  Macjistiatc  rcfctfrcd. 
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jJ*jf-3  -flop^j  C.P.,  for  the  petitioner,  siiid  this  was  an  applica- 

••  "■  tion  tor  release  under  sect.  107  of  the  Insolvent  Ordinance, 
fetlte  of  [Laurence,  J.P.,  pointed  out  that  the  nectiou  provided  "  that 
Goidberger.  jj^  sxxc\\  a])plication  to  release  any  such  estate  from  seques- 
tration under  the  provisions  of  this  section  shall  be  capable 
of  being  granted  until  after  the  third  meetinji;  of  creditors  as 
hereinbefore  mentioned  shall  have  been  held  ;"  in  the  present 
case  there  had  been  only  one  meeting  of  creditors.]  He  sub- 
mitted that  where  the  first  was  also  the  final  nieetmg,  in 
estates  under  £75  in  value,  the  position  was  the  same  as  if, 
in  an  ordinary  estate,  the  third  meeting  had  been  held.  He 
relerred  to  In  re  Botvern,  1  Juta,  49,  where  an  insolvent  had 
been  dis<.'harge(l,  though  no  creditors  had  appeared  at  the 
meetings  and  no  tru.>-tee  had  been  appointed.  In  that  case, 
as  had  been  ascertained  by  inquiry  from  the  Master  of  the 
Supreme  Court,  the  order  actually  made  was  for  the  release 
of  the  insolvent.  He  submitted  that  the  present  was  an 
analogous  case  and,  after  some  discussion,  asked  that  the 
matter  might  stand  over  in  order  to  produce  further  authority 
if  possible. 

Postea  (May  11),— 

llopJeij,  C.P.,  referred  to  the  piovisions  ol'  sect.  25  of  the 
Insohent  Oidinance  and  again  submitted  that  the  words  in 
sect.  107,  "  the  tliird  meeting  of  creditors  as  hereinbefore 
mentioned,"  naist  inelud(,'  by  implication  cases  where,  under 
sect.  25,  the  estate  had  been  wound  up  at  the  first  meeting. 
He  referred  to  I)i  re  lieid,  3  H.  C.  75,  where  no  tru^tee  had 
been  elected,  and  in  consequence  there  had  been  no  third 
meeting,  and  the  (Jourt  had  refused  rehabilitation  but 
Jones,  J.,  had  suggested  that  "the  dilHculty  miglit  be 
avoided  by  a])j)lying  for  a  release."  [tSoi-OMON,  J.: — That 
\\as  only  an  obiter  dictum,  and  there  is  nc^thing  to  shew  that 
the  attention  oi  the  learned  Judge  was  specially  directed  to 
the  provisions  of  sect.  107.  |  In  circumstances  like  the  ])te- 
seut  th(,'n;  must  be  souk;  inetiiod  of  obtaining  rebel".  |  Solo- 
mon, J.,  referred  to  Act  15,  1(S59,  §  4,  and  suggested  that,  as 
liiis  insolvency  had  occuricd  Ijelbre  th(,' enactnumt  (ji' Act  .'!S, 
l^Nl.  §  If,  there  wa-  nothing  to  }trevent  the  insolvent  from 
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apply iiij;  fur  his  discharge  under  the  above  section  of  tiie  Act       May\ 
of  1859.]  ':_1'- 

In  re 
Kstatc  of 

Laurence,  J.P.  : — It  is  a  peculiar  feature  in  this  case  tlmt  Goidberger. 
the  apjjointment  of  the  trustee  has  never  been  confirmed 
and  no  h'quidation  account  has  been  filed.  It  has  been  snir- 
gested  that  confirmation  by  the  Court  is  really  not  required 
in  the  case  of  a  trustee  elected  at  the  first  and  final  meeting 
of  creditors  in  an  estate  under  £75  in  value,  under  the  pro- 
visions of  sect.  25  of  the  Insolvent  Ordinance,  and  that  tlie 
irustee  in  such  cases  has  full  power  to  liquidate  the  estate 
under  the  direction  of  the  Master  and  creditors  as  provided 
by  the  section.  Without  expressing  any  opinion  on  this 
point,  it  would  certainly  seem  necessary  that  an  account 
should  be  filed  and  confirmed,  and  that  this  shnuld  be  done 
before  application  is  made  for  the  release  or  discharge  of  the 
insolvent.  However  that  may  be,  the  jjresent  application  is 
based  on  sect.  107  of  the  Ordinance,  which  distinctly  lays 
down  that  no  application  under  that  section  "  shall  be 
capable  of  being  granted  "  until  after  the  third  meeting  of 
creditors.  Tiie  words,  "the  third  meeting  as  hereinbefore 
mentioned,"  cannot  be  construed  as  including  cases  where 
there  has  been  no  third  meeting ;  and  it  seems  to  be  nowhere 
provided  that  the  holding  of  a  first  and  final  meeting  in 
small  estates  under  sect.  25  shall  be  equivalent  for  all  pur- 
poses to  the  holding  of  the  third  meeting  in  other  estates. 
I  am  therefore  of  opinion  that,  whatever  other  remedies 
may  be  open  to  the  petitioner,  tlie  Court  has  no  power  to 
grant  the  present  ap[)lication. 

Solomon  and  Cole,  JJ.,  concurred. 

[I'ctitioner's  Attorueys,  Coghla.n  A:  Coghla>.j 
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JFuIler  vs. 
I>.  &S.  A.  Kx- 
I)I(jratiou  Co. 
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]\[uLLER  VS.  L.  &  S.  A.  Exploration  Company,  Ld. 

Practice. — Pleading. — Exception. — Alternative  relief. — Incon- 
sistent allegations. — Bule  of  Court  330. 

A  plaintiff  alleged  in  his  declaration  that  the  defendant  was  in 
use  and  occupation  of  a  certain  stand  hy  his  permission 
and  as  his  tenant,  and  in  the  alternative  that  the  said 
occupation  ivas  against  his  tvill  and  notwithstanding  an 
order  ivhich  he  had  obtained  for  the  defendant's  ejectment^ 
and  claimed  alternative  relief  on  these  statements;  lield, 
on  exception,  that,  while  the  plaintiff  coidd  draio  alterna- 
tive conclusions  of  law  and  claim  relief  corresponding 
thereto,  the  declaration  as  it  stood  ivas  embarrassing  and 
must  be  amended  by  the  omission  of  the  inconsistent  allega- 
tions of  fact  therein  contained. 

Argument  on  exceptions.  The  plaintiff  company,  owners 
of  a  certain  stand  in  the  District  of  Kimberley,  alleged  that 
the  defendant  had  from  April  1,  1886,  to  February  29,  1888, 
occupied  the  said  stand  by  their  permission  and  claimed  a 
certain  sum  for  such  use  and  occupation  and  for  rates  paid 
on  behalf  of  the  defendant  "as  tenant  of  the  said  stand"  at 
his  instance  and  request.  In  the  alternative  they  claimed 
for  use  and  occupation  up  to  October  5,  188G,  and  alleged 
that  on  that  day  the  defendant  was  ordered  by  the  Court  to 
give  up  possession  of  the  said  stand  to  the  plaintiffs,  but  had 
neveitheless  up  to  the  present  date  remained  in  possession 
against  their  will,  and  received  all  the  issues  and  profits  and 
enjoyed  the  beneficial  use  and  occupation  thereof,  wliercby 
the  plaintiffs  had  sustained  damage,  and  lost  mesne  profits, 
for  which  they  claimed  £100.  To  this  declaration  the 
defendant  excepted  as  follows  : — 

1.  In  that  tlie  various  portions  tlicreof  arc  contradictory  to  and  incon- 
sistent with  eacli  otlier  and  that  tlic  declaration  is  in  tliis  and  otlier 
respects  vague,  cmliarrassing  and  bad  in  law. 

2.  Jn  tluit  it  appears  from  paragrajjhs  G  and  7  of  the  declaration  that 
there  lias  since  the  5th  of  October,  IHSd,  lieen  a  judgiiienl  nf  ejectment 
fri'jji  tlic  said  )ircnjises  in  iiivuin-  of  the  plainlifl's  against  the  said  del'en- 
'iant  and  that  in  spile  uf  the  jud-nient   the  defendant  has  continued  in 
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wrongful  occupation  of  the  said  premises.     And  the  defendant  submits  ishs. 

tiiat  the  action  for  such  occupation  since  the  said  date  is  misconceived 

and  that  the  phiintilTs  in  res|x;ct  of  such  occupation  are  not  entitled  to  .  &'s 'a^  Kx- 

the  remedy  now  sought  by  tliera.    Wherefore  the  defendant  prays  that  the    ploratiou  C<j. 

said  declaration  or  such  parts  of  it  as  are  bad  in  law  may  be  quashed  with 

costs. 

Hopleij,  C.P.,  ill  support  of  the  exceptions,  said  that  the 
allegations  of  the  phxintiff  company  that  the  defendant  was 
in  occupation  with  their  permission  and  against  their  will  at 
the  same  })eriod  were  inconsistent,  contradictory  and  embar- 
rassing. [Laurence,  J.P.  : — ^Tliey  might  have  given  per- 
mission, either  express  or  tacit,  but  have  done  so  unwillingly.] 
As  the  declaration  stood,  the  defendant  could  not  plead  to  it 
without  admitting  in  one  portion  of  his  plea  wliat  he  would 
have  to  deny  in  another.  The  plaintiffs  must  know  their 
own  case,  and  should  be  put  to  their  election  as  to  whether, 
fur  the  period  from  October,  1886,  they  sued  the  defendant 
for  use  and  occupation  or  for  trespass ;  he  referred  to  Brister 
&  Co.  vs.  Dunning,  supra,  p.  80.  As  to  the  second  exception, 
the  plaintiff  should  have  enforced  the  order  of  ejectment 
alleged  and  could  not  now  sue  for  subsequent  occupation. 
[Laueence,  J.P. : — If  they  chose  not  to  enforce  the  order, 
and  waived  their  right  of  ejectment,  and  tlie  defendant  re- 
mained in  occupation,  surely  they  have  an  action  for  the 
subsequent  profits.] 

Frames,  for  the  plaintiff  company,  submitted  that  the 
facts  alleged  were  not  contradictory  and  it  was  competent 
for  a  plaintiff  to  claim  alternative  relief.  It  could  not 
alwiiys  be  foreseen  what  view  the  Court  would  take  of  the 
facts  proved  at  the  trial,  and  it  was  allowable  under  the 
prosiiut  rules  to  draw  conclusions  of  law  inconsistent  with 
eaeh  other.  lie  referred  to  Bagot  vs.  Easton,  7  Ch.  D.  1 ; 
Thoroton  vs.  Whitehead,  1  M.  &  AV.  14  ;  Cohh  vs.  Stokes, 
8  East,  358  ;  Bgall  vs.  Bich,  10  East,  48. 

Laurence,  J.r. : — This  is  one  of  those  cases  in  which,  on 
one  party  delivering  his  pleading,  his  opponent  is  naturally 
disposetl  to  ask  himself  the  question,  '"'Am  I  not  entitled  to 
feel  embarrassed  by  this  document  r ''  and  if  hu  is  able  to 
convince  himself  that  such  is  the  case,  he.  also  naturallv. 
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18S8.  proceeds  to  file  an  exception.  Now  it  may  be  said  that  it  is 
MuUM^rs  ^^^^  business  of  a  good  pleader  to  embarrass  his  opponent ; 
^pioratiouco  ^^^  ''^  miist  endcavour  to  do  so  in  a  legitimate  manner  and, 
so  to  speak,  in  accordance  with  the  rules  of  the  game.  In 
the  present  case  I  am  not  prepared  to  say  that  the  plaintiff's 
declaration  is  actually  bad  in  law ;  but  I  think  it  may  fairly 
be  contended  that,  as  it  now  stands,  it  is  rather  an  embar- 
rassing statement  for  a  defendant  to  be  compelled  to  plead 
to.  I  will  not  say  much  with  regard  to  tlie  old  case  of 
llioroton  vs.  Whitehead,  which  was  not  under  the  present 
rules  of  pleading  and  wliich  is  very  sliortly  and  rather 
obscurely  reported ;  but  the  true  rule  in  cases  of  this  kind 
seems  to  be  clearly  indicated  in  the  judgment  delivered  by 
Lord  Cairns  in  the  case  of  Bagot  vs.  Easton,  wliich  is  quite 
in  accordance  with  the  provisions  of  our  330th  Ixule  of  Court, 
and  with  the  recent  decision  of  this  Court  in  the  case  of 
Brister  vs.  Dunning.  The  effect  of  that  rule  I  take  to  be 
that  the  plaintiff  is  bound  to  know  his  own  case  and  to  set 
forth  truly  and  concisely,  inter  alia,  "  the  nature,  extent, 
and  the  grounds  of  the  cause  of  action,  complaint,  or  de- 
mand ;  "  he  is  then  entitled  to  draw  such  conclusions  of  law 
as  may  properly  be  deducible  therefrom.  The  facts  alleged 
must  not  be  contradictory  or  irreconcilable  with  one  another; 
but  there  is  nothing  to  prevent  a  plaintiff  from,  after  stating 
certain  facts  and  claiming  certain  relief,  going  on,  as  in 
Bagot  vs.  Easton,  to  allege  additional  facts,  and  from  them 
to  deduce  his  right  to  additional  or  alternative  relief.  That 
is  not  exactly  the  course  which  has  been  adopted  in  the 
present  case,  and  the  allegations  as  to  the  defendant's  occu- 
})ation  having  been  at  the  same  time  witli  the  permission  of 
the  owner  and  against  his  will,  though  possibly  capable  in  a 
somewhat  strained  sense  of  reconciliation,  are,  I  think,  alle- 
gations of  an  embarrassing  and  prinid  facie  inconsistent 
character.  That  being  so,  the  best  course  will  be  to  ord(;r 
the  declaiation  to  be  amended  by  the  omission  of  the  incon- 
sistent allegations  of  fact  therein  contained.  The  plaintiff 
company  can  declare  again,  setting  forth  simply  the  facts  on 
wliich  they  rely,  and  drawing  from  them  such  conclusions  of 
law  and  claiming  such  relief,  alternative  or  otherwise,  as 
tht.'V  mav  think  fit.     The  defendant  will  have  the  usual  time 
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to  plead  to  the  amended  declaration  ana  tiie  costs  will  be 
costs  in  the  cause. 

Solomon  and  Cole,  JJ.,  concurred. 

rPl.-iintifTs  Attorneys,  Caldecott  &  Phear.    T 
LiX'feiidants' Attorneys,  Coghlan  Ik  Cogiilan.J 


1888. 

May  II. 

Muller  tj». 
L.  &  S.  A.  Kx- 
plomtioii  Co. 


Mom  VS.  Watts. 

Principal  and  agent. — Broker. — Commission. 

W.  placed  certain  house  property  in  the  hands  of  M.,  a  broJcer, 
for  sale.  M.  introduced  K.  and  obtained  for  him  an 
order  to  view  the  property,  which  at  first  he  declined  to 
buy,  but,  about  a  month  afterwards,  purchased  direct  from 
W.,  at  a  price  which  was  substantially  the  same  as  that 
which  W.  woidd  have  received,  after  deducting  M.'s  com- 
mission, if  the  sale  had  originally  gone  through.  M.  sued 
W.  for  commission,  and  the  magistrate,  after  hearing  tJie 
plaintiff's  evidence  to  the  above  effect,  granted  absolution 
from  the  instance.  Held,  on  appeal,  that  the  evidence 
disclosed  a  prima  facie  case,  and  that  the  judgment  of 
absolution  must  therefore  be  reversed  and  the  case  remitted 
to  the  magistrate  for  further  hearing. 

K.  J.  Moir,  a  licensed  broker  at  Kimberley,  sued  G.  Watts  isss. 
before  the  llesident  ^Magistrate  of  Kimberley  for  £15  as 
agreed  brokerage  on  the  sale  of  a  certain  house.  The 
plaintiif's  evidence  was  that  the  defendant  had  placed  the 
house  in  his  hands  for  sale  and  agreed  to  pay  a  commission 
of  five  per  cent.  The  plaintiff  thereupon  communicated 
with  one  Kuhn,  who  said  he  would  give  £500  for  the 
property  if  it  suited  him.  lie  then  spoke  to  the  defendant, 
who  had  previously  stated  that  his  lowest  price  was  £550, 
with  the  result  that  the  defendant  agreed  to  sell  at  £500 
and  give  a  commission  of  £15  upon  the  gross  amount  of  the 
salt'.  Plaintiff  then  obtained  an  order  from  defendant  for 
his  buyer  to  view  the  h()US(^  and  disclosed  his  name.     Kuhn 
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aioirtis.  Watts 
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\^v\i  went  to  see  the  place  and  did  not  then  decide  to  buy,  but 
about  three  weeks  afterwards  bought  it  direct  from  Watts 
for  £480.  Watts  refused  to  pay  any  commission  on  the 
ground  that  the  plaintiff  had  not  personally  introduced 
Kuhn.  Plaintiff,  who  stated  that  he  had  taken  a  good  deal 
of  trouble  in  negotiating  the  sale,  admitted  in  cross-examina- 
tion that  he  never  submitted  any  offer  from  Kuhn  to  Watts. 
Kuhn  gave  evidence  to  the  effect  that  he  wanted  to  buy  a 
liouse,  and  communicated  with  the  plaintiff,  who  shewed  him 
the  defendant's  property,  and  obtained  for  him  an  order  to 
inspect  it.  After  inspection  he  told  Moir  that  he  thought 
£500,  which  was  the  highest  price  he  was  prepared  to  giv(? 
for  a  house  which  suited  him,  was  too  much  for  the  de- 
fendant's house,  and  that  he  intended  to  build  one  for  him- 
self. About  a  month  after  he  changed  his  mind  about 
building  and  went  to  the  defendant  and  asked  if  he  still  had 
the  house  pointed  out  by  Moir,  and  in  the  end  bought  it  lor 
£480.  He  had  not  known  anything  of  the  property  before 
Moir  brought  it  to  his  notice.  This  was  the  case  for  the 
j)laintiff  and,  on  application  by  the  defendant's  attorney,  the 
magistrate  granted  absolution  from  the  instance,  with  costs, 
holding  that  the  plaintiffs  services  terminated  when  Knhu 
told  him  he  would  not  buy  the  property,  and  that  the  sub- 
sequent sale  was  effected  without  the  instrumentality  of  the 
plaintiff.     The  plaintiff  appealed. 

Ilophy,  C.P.,  for  the  appellant,  contended  that  the  evidence 
shewed  that  the  plaintiff  had  been  instrumental  in  bringing 
about  the  sale  and  was  therefore  entithid  to  a  comniissif)!!. 
The  defendant  would  never  have  sold  to  Kuhn  had  it  not 
been  ibr  the  plaintiff  bringing  them  together.  He  referred 
to  Addison  on  Contracts,  7th  ed.  711  ;  Grpcn  v.-'.  Bartldt, 
?>1  li.  .1.  C.  r.  201  ;  Fuller  s  nir/est,  9th  ed.  vol.  vi.  15,  10, 
s.  V.  "Principal  and  Agent."  [Lalrknck,  J. P.,  rolrrrcfl 
to  PecJcover  vs.  GoldHchmidt  &  Co.,  1  II.  C.  51),  and  the  eases 
there  cited  of  Manndl  vs.  CIcmenis,  9  li.  Iv.  C.  P.  ir]9,  and 
Lyons  vs.  Toimi,  II.  C,  not  reported.] 

Guerin,  for  the  respondent,  relied  on  the  reasons  given  by 
the  magistrate  and  argued  that,  nearly  a  month  having 
f-lajtsed  I'rom  Kuhn's  original  rclusal  to  ])urf'hase  before  any- 


Moir  vs.  Watt*?. 


Ill 

thing:  further  was  done,  JMoir's  mandate  had  terminated  ,J*'«-'- 
and  he  could  not  claim  any  commission.  ]\Ioir  had  never 
submitted  any  offer  from  Kuhn  to  Watts.  He  referred  to 
the  judgment  of  Buchanax,  J.P.,  in  PecJcover  vs.  Gold- 
schmidt,  at  p.  64,  and  to  J  arisen  &  Co.  vs.  Spence,  4  Juta, 
at  p.  152,  where  the  Chief  Justice  said  :  "  If  a  broker  is 
employed  to  sell,  and  does  not  sell,  he  cannot  claim  any 
commission,  no  matter  what  trouble  he  has  been  put  to." 

Laurence,  J.P.  : — I  think  tliis  appeal  must  be  allowed. 
The  present  case  differs  from  that  last  cited  in  that  the  de- 
fendant has  effected  the  object  for  which  he  employed  the 
plaintiff  as  broker.  He  has  sold  his  house,  and  on  tlie  autho- 
rity of  the  cases,  cited  in  Peckover  vs.  Goldschmidi,  of  Mansell 
vs.  Clements  and  Lyons  vs.  Town,  I  think  it  is  clear  that  whore 
a  sale  has  been  effected,  and  the  broker  intro  lueed  the  par- 
ties in  the  first  instance,  and  was  instrumental  in  causing 
the  transaction  to  go  through,  he  is  entitled  to  a  commission 
for  his  trouble,  even  although  the  terms  of  purchase  should 
ultimately  be  settled  witliout  his  intervention.  In  the  pre- 
sent case  Kuhn  distinctly  stated  that  he  knew  nothing  of 
this  property  before  ^loir  brought  it  to  his  notice  and,  wlien 
he  relinquislied  the  idea  of  building  a  liouse  for  himself,  he 
went  to  Watts  and  asked  if  the  house  which  i\Ioir  had 
pointed  out  was  still  for  sale.  Watts  then  sold  him  direct 
for  £480  the  property  which  he  had  previously  authorised 
jMoir  to  sell  for  £500,  out  of  which  he  was  to  pay  him  £15 
as  commission.  I  am  of  opinidu  that  on  this  evidence  a 
prima  facie  case  has  been  made  out,  which  requires  an 
answer,  and  the  judgment  of  absolution  from  the  instance 
cannot  be  sustained.  The  appeal  must  therelV)re  be  allowed 
with  costs  and  tiie  case  remitted  to  the  magistrate  tor 
further  hearing. 

Solomon,  J.  :■ — I  am  of  the  same  opinion,  as  1  think  that 
the  evidence  for  the  plaintiff  tends  to  shew  that  this  sale 
was  really  effected  through  his  instrumentality  as  broker. 
At  first  I  f(dt  some  difficulty  owing  to  the  difference  of 
price,  the  plaintiff  having  failed  to  induce  Kuhn  to  })urehaso 
at  tho  price  at  which  tlie  })roperty  was  placed  in  his  hands. 
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.m^^'t  ^"*  *^'^  diflficnlty  is  removed  by  the  case  of  Mansell  vs. 
Moir  ^Twatts  C^^n^^ts,  where  it  appears  that  the  house  was  sold  direct  by 
the  owner  for  a  price  considerably  lower  than  that  at  which 
it  was  placed  in  the  hands  of  the  plaintiff,  a  house  agent,  to 
sell  at,  and  nevertheless  the  plaintiff  was  held  to  be  entitled 
to  a  commission  on  the  sale. 

Cole,  J.,  concurred. 

r  Appellant's  Attorneys,  Cogiilan  &  Cogiilan.  ~| 
L  liesiwiident's  Attorney,  D.  J.  Haariioff.         J 


Bank  of  Africa  vs.  Craven,  N.  O. 

Mining  Board.— Receiver.— Act  11,  1867,  §  6.— Act  18,  188G, 
§  11. — Approjyriation  of  'payments. — Interest. — Acquies- 
cence.— Costs. 

The  debt  due  hj  the  Kimherley  Mining  Board  upon  ivhich  inte- 
rest is  to  he  reckoned,  as  provided  by  Acts  11  of  1867  and 
18  of  1886,  consists  of  the  original  debt  together  witlt  the 
interest  accrued  due  thereon  previous  to  the  filing  of  timr 
claims  with  the  master  by  the  creditors  of  the  Board. 

The  proceeds  of  rates  levied  to  liquidate  the  said  debt  must  be 
applied  in  the  first  instance  to  piayment  of  current  interest 
and  then  to  reduction  of  the  principal. 

Where  a  creditor  of  the  Board  had  accepted  and  acquiesced  in 
various  payments  made  on  account  by  the  receiver  on  an 
erroneous  basis,  the  Court  refused  to  order  immediate  pay- 
ment of  the  balance  due  on  a  readjustment  of  the  accounts, 
but  directed  the  receiver  to  credit  the  plaintiff  with  such 
balance  and  follow  the  correct  method  in  future  payments. 

Where  the  relief  obtained  by  a  plaintiff  could  have  been  equally 
obtained  by  means  of  a  special  case,  the  Court  allowed  only 
such  costs  as  wotdd  have  been  incurred  if  a  special  case 
had  been  j^repared. 

ISM.  'I'hJH  was  an  action  in  which  tlio  plaintiff  bank  sued  tlie 

'  -1^  '       (Icl'ondant,   in    liis    capacity   of   receiver  of  the   Kimberley 

r.-.  Craven, N.6.  i\Iinintr   ]>oar(],  for  ]»ayinent  of  the  snin    of  £1565  12s.  Oc7. 
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They  also  claimed  certain   declarations  as  hereinafter  set      „"^^- 

J  ^  _  May  18. 

forth,  together  with  general  relief  and  costs  of  suit.  It  Bank^AMca 
appeared  from  the  declaration  that,  on  October  19,  1885, ''*-Cr»»en,N.o. 
the  Court  had  ordered  a  rate  to  be  levied,  under  the  provi- 
sions of  the  Public  Bodies  Debts  Act  11  of  1867,  and  the 
subsequent  Acts  19  of  1883  and  22  of  1885,  to  meet  certain 
liabilities  of  the  Kimberley  Mining  Board,  and  had  further 
directed  an  inquiry  into  the  amount  of  the  said  debts  to  bo 
held  before  the  Master,  as  provided  by  sect.  4  of  Act  11  of 
1867.  As  result  of  this  inquiry  the  Board  had  been  found 
to  be  indebted  to  the  plaintiff  bank  in  the  sum  of  £53,648,  of 
which  £40,996  represented  the  principal  debt  and  the  residue 
consisted  of  arrears  of  interest  then  accrued  due.  The  defen- 
dant had  been  appointed  receiver  under  sect.  9  of  Act  11  of 
1867,  and  from  time  to  time  had  levied  rates  imposed  by 
the  Court  and  made  payments  on  account  to  the  creditors  of 
the  Board,  the  last  payment  previous  to  the  issue  of  sum- 
mons in  this  case  having  been  made  on  August  22,  1887, 
when  it  appeared  from  an  account  furnished  by  the  defen- 
dant to  the  plaintiffs  that  the  balance  due  and  owing  to 
them  was  £28,146.  From  this  account  it  appeared  and  it 
was  the  fact  that  no  interest  had  been  calculated  or  allowed 
by  the  defendant  on  that  portion  of  the  debt  proved  by  the 
bank  which  consisted  of  arrears  of  interest  then  due,  and 
also  that  no  payment  had  been  made  in  reduction  of  the 
current  interest  accrued  due  upon  the  remaining  part  of  the 
said  debt,  i.e.,  on  the  original  principal,  since  the  filing  of 
the  bank's  claim.  The  bank  contended  and  the  defendant 
denied  that  it  was  the  defendant's  duty  to  calculate  interest 
at  6  per  cent,  on  the  whole  of  the  debt  proved  and  not 
merely  on  the  original  principal,  and  to  apply  the  payments 
made  by  him  in  the  first  place  to  the  satisfaction  of  the 
amount  of  current  interest  due  at  the  date  of  payment  on 
the  said  debt  of  £53,648,  or  the  balance  thereof  tor  the  time 
being  unpaid,  and  then  to  the  reduction  of  th(3  said  debt  or 
balance  thereof.  The  bank  alleged  that,  by  reason  of  the 
wrong  method  of  calculation  adopted  by  the  defendant,  the  sum 
of  £1565  12s.  OfZ.,  claimed  in  this  action,  was  due  and  owing 
to  them  on  the  aforesaid  22nd  of  August,  1^^87,  in  addition 
to  the  aforesaid  balance  credited  to  them  by  the  defendant. 
Vol,,  v.— Part  I.— G.  W.  ] 
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1888.  The  plaintiffs  further  alleged  thut  there  was  no  express  or 
— ■  specific  appropriation  or  assignment  of  the  payments  made 
vt.  Craven.  N.o.  ^y  i]^q  defendant  from  time  to  time  and  that,  in  the  absence 
thereof  and  independently  of  the  duty  by  law  imposed  upon 
the  defendant,  the  said  sums  must  be  taken  to  have  been 
tacitly  appropriated  in  the  manner  claimed  by  them.  They 
claimed  : — 

1.  A  declaration  tliat  the  plaintiffs  are  entitled  to  have  interest  at  the 

rate  of  £6  per  cent.  j)er  annum  calculated  by  the  defendant  in  his 
said  capacity  upon  the  whole  of  the  said  debt  of  £53,648  15s.  6d. 
from  November  21,  1885,  the  date  of  filing  of  their  claim  of  debt 
as  aforesaid  or  the  balance  thereof  for  the  time  being  remaining 
unpaid. 

2.  A  declaration  that  the  plaintiffs  are  entitled  to  have  all  payments 

hereafter  to  be  made  by  the  defendant  in  his  said  capacity  on 
account  of  the  said  debt  applied  in  the  first  place  towards  payment 
of  the  amount  of  current  interest  due  at  the  date  of  any  such  pay- 
ment upon  the  balance  of  the  said  debt  at  such  date  and  then 
towards  the  reduction  of  the  said  balance. 

3.  That  the  defendant  may  be  ordered  forthwith  to  pay  to  the  plaintiffs 

the  said  sum  of  £1505  12s.  so  due  and  owing  as  aforesaid  with 
interest  thereon  at  the  rate  aforesaid  from  August  22,  1887. 

The  defendant  while  maintaining,  as  stated  above,  the 
correctness  of  his  method  of  calculation  and  appropriation 
of  payments  in  reduction  of  the  principal  debt,  furtlier 
pleaded  that  payment  on  this  basis  had  been  duly  accepted 
and  adopted  by  the  several  creditors  of  the  Board,  including 
the  plaintiffs.  He  admitted  that  if  the  method  contended 
for  by  the  plaintiffs  were  correct  the  amount  claimed  would 
be  due  to  them.  He  further  pleaded  that  at  various  periods 
he  rendered  to  the  plaintiffs  accounts  wherein  he  expressly 
appropriated  the  payments  made  on  account  and  in  reduc- 
tion of  the  principal  debt  of  £4U,9!JG,  and  denied  that  the 
plaintiffs  were  entitled  to  claim  any  payment  on  account  of 
interest  until  the  said  principal  was  paid  off  and  satisfied. 
T'he  plaintiffs  joined  issue  on  the  defendant's  plea. 

It  appeared  from  thti  accounts  annexed  to  the  declaration, 
the  evidence  of  ]\Ir.  Hector,  the  manager  of  the  Kimberley 
branch  of  the  plaintiff  bank,  and  the  correspondence  put  in, 
that  nine  dividends  had  l^een  paid  by  the  receiver  to  the 
creditors  of  the  Hoard  up  to  August,  1887,  the  iirst  having 
been  made  in  September,  188G.     It  was  not,  according  to 
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Mr.  Hector's  evidence,  till  December,  1886,  that  the  bank  ^^'^888^.^ 
ascertained  that  the  dividends  were  not  bein^^  calculated  on  jjank^jAWca 
the  full  amount  of  their  claim  as  above  set  forth.  Cor-  "*•  tsraven,  N.t). 
respondence  ensued  in  which  the  bank  asserted  and  the 
defendant  denied  the  claim  for  interest.  Mr.  Hector  ad- 
mitted giving  receipts  for  the  dividends  as  payments  on 
account  but  denied  that  he  had  acquiesced  in  the  mode  of 
payment.  He  also  admitted  that  the  defendant  had  ex- 
plained that  if  the  system  contended  for  by  the  bank  were 
adopted  it  would  make  very  little  difference  in  the  amount 
of  the  interim  dividends  paid  to  each  creditor,  as  the  claims 
of  the  other  creditors  would  be  increased  pro  raid,  and  that 
this  explanation  might  have  influenced  the  bank  in  not 
pressing  their  contention  at  an  earlier  date.  Some  of  the 
creditors,  it  should  be  mentioned,  as  the  defendant  pointed 
(jut  in  the  correspondence,  were  the  owners  of  rateable  pro- 
perty, and  were  thus  entitled  to  set  off  their  claims  against 
the  rates  levied,  and  if  they  were  allowed  interest  thereon 
the  result  would  be  to  defer  the  period  at  which  they  would 
have  to  pay  the  whole  of  their  rates  in  cash.  The  bank  had 
admitted  that  "  there  was  a  doubt  about  compound  interest," 
and  the  defendant  stated  that  in  his  method  of  payment  he 
had  followed  as  nearly  as  possible  the  practice  in  insolvent 
estates  and  liquidations,  which  he  considered  to  be  the 
fairest  plan  for  all  parties.  The  manager  in  his  evidence 
admitted  that  there  had  been  an  express  appropriation  of 
payments  by  tlio  defendant  but  denied  that  it  had  over  been 
accepted  by  the  bank.  It  also  appeared  that  tlie  bank  had 
made  various  suggestions  as  to  tho  best  course  to  bo  adopted, 
some  of  which  differed  from  the  contention  now  set  up  by 
them,  they  having  at  one  time  proposed  that  the  principal 
sum.  as  tliey  regaided  it,  c»f  £53,648  should  be  first  paid  oft' 
and  the  interest  account  left  for  subsequent  adjustment. 

Gnerin,  for  tho  plaintiffs,  contended  that  the  quostion  of 
compound  interest  did  not  enter  into  this  case,  and  referred 
to  Act  11,  1867,  §  6,  and  Act  18, 188(;,  §  11.  By  tlieso  Acts 
the  Legislature  had  laid  down  that  the  debts  <lue  by  public 
bodies,  at  the  tinic  of  filing  the  claims,  "  with  interest 
tliere(m,"  were  to  bo  fully  satisfied.     ^Moreover,  the  principle 
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]«a^i8  ^^  *^^  Roman-Dutch  law  against  allowing  compound  interest 
Bank^fHca  ^^^^  subjcct  to  Certain  exceptions.  He  referred  to  Van 
w.  Craven.  N.o.  Leeuwm,  tr.  Kotze,  II.  60,  61,  and  Van  der  Eeessel,  §  548, 
who  there  spoke  of  "  the  prohibition  against  compound  inte- 
rest on  private  debts,"  which  he  submitted  would  not  cover 
debts  owing  by  a  public  body.  [Solomon,  J. : — I  think 
the  distinction  intended  must  rather  be  between  private 
debts  and  those  due  to  the  State.]  As  to  the  claim  for  a 
feadjustment  of  the  accounts  to  date,  in  compliance  with  a 
suggestion  from  the  Court  he  would  not  press  that  portion 
of  the  case  and  would  merely  ask  for  an  order  affirming  the 
correctness  of  the  principle  contended  for  by  the  bank  and 
enjoining  its  adoption  for  the  future. 

Lange,  for  the  defendant,  said  that  the  Act  of  1886  must 
be  read  by  the  light  of  that  of  1867,  and  submitted  that  it 
had  never  been  contemplated  that  compound  interest  should 
be  allowed,  and  that  the  expression  "  debts  proved  "  must 
refer  to  the  principal  debt  proved  before  the  Master  exclu- 
sive of  interest  accrued  thereon.  He  referred  to  sect.  33  of 
the  Insolvent  Ordinance  and  argued  that,  in  accordance  with 
the  insolvent  law,  the  principal  should  first  be  paid  off  and 
then  the  interest  subsequently  accrued.  [Laurence,  J.P., 
observed  that  in  an  insolvent  estate  the  assets  for  distribu- 
tion were  of  limited  amount  but  in  cases  under  the  Public 
Bodies  Debts  Acts  the  claims  of  the  creditors  had  to  be 
"  fully  satisfied."  Solomon,  J.,  said  that,  even  if  the  pro- 
visions of  the  Ordinance  applied,  the  section  quoted  appeared 
to  be  adverse  to  the  defendant's  contention,  and  inquired 
whether  the  general  principle  that  interest  on  debts  should 
be  first  dealt  with  was  not  clearly  established.  ] 

Gueriyi,  in  reply,  on  this  point  referred  to  Van  der  Linden, 
p.  268,  where  it  was  laid  down  that "  in  debts  which  bear 
interest,  the  payment  must  be  applied  in  reduction  of  the 
interest  in  the  first  place,  and  afterwards  to  the  prineij)al," 
and  to  Wolhuter  vs.  Zeederherg,  3  H.  C.  437,  per  Jones,  J.,  at 
p.  440. 

Laurence,  J.P.  : — In  this  case  three  questions  have  been 
submitted  for  the  decision  of  the  Court.  In  the  first  place, 
what  is  the  sum  upon  which  interest  has  to  bo  paid  by  the 
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defendant,  in  his  capacity  of  receiver  of  the  Mining  Board      j^^^\g 
under  the  Public  Bodies  Debts  Acts  ?    In  other  words,  is  ijai,fc"^7^rica 
the  debt  upon  which  interest  is  to  be  reckoned  in  round  "*•  ^^a^en,  n.o, 
numbers  £41,000,  as  alleged  by  the  defendant,  or  is  it  over 
£53,000  as  urged  by  the  bank,  that  is  to  say  the  original  debt 
of  £41,000,  together  with  the  interest  accrued  up  to  November, 
1885,  when  the  bank  filed  their  claim  with  the  Master  ?   The 
second  question  is  whether  the  bank  are  entitled  to  have  all 
payments  made  by  the  receiver  applied  in  the  first  instance 
to  the  reduction  of  the  current  interest,  or  whether  they 
should  be  applied  first  to  the  reduction  of  the  principal  sum, 
leaving  the   current    interest  to  be  carried   to  a  suspense 
account  and  subsequently  dealt  with.     Thirdly,  if  the  plain- 
tiffs are  right  on  their  first  two  contentions,  are  they  entitled 
to  a  retrospective  order,  readjusting  the  past  accounts,  and, 
as  the  result  of  such  readjustment,  to  immediate  payment  of 
the  sum  of  £1565,  being  the  difference  between  the  amount 
actually  paid  to  them  by  the  receiver  and  that  which  they 
would  have  received  on  the  method  which,  as  they  contend, 
ought  from  the  first  to  have  been  adopted  by  him  in  making 
payments  on  account?     Now  to  deal   first  with   this   last 
claim,  I  do  not  think  that  the  bank  have  proved  their  right 
to  this  payment,  to  make  which  I  presume  it  would  be  neces- 
sary for  a  special  rate  to  be  levied.     Before  this  action  was 
brought  they  had  received  nine  dividends,  extending  over 
nearly  a  year,  paid  on  the  receiver's  basis  of  calculation,  of 
which  the  evidence  and  correspondence  shew  that  they  were 
perfectly  well  aware.     The  action  and  the  inaction  of  the 
Bank  in  this  matter,  and  the  vacillation  and  uncertainty  as 
to  their  own  position  which  appears  from  tlie  correspondence, 
in  my  opinion  disentitle  them,  after  so  much  delay  and  so 
long  a  period  has  elapsed,  to  an  order  entailing  great  incon- 
venience and  altering  the   distribution  which  has  actually 
been  made.     lu  fact,  it  seems  clear  that  the  reason  why  this 
claim   has  n(jt  liitherto   been   pressed,  and  may  now  be  re- 
ganled  as  waived,  is  that  the  bank  acquiesced  in  the  ('xplana- 
tion  given  by  the  defendant  that,  even  if  it  had  been  allowed, 
its  operation  would  have  been  such  as  to  make  no  substantial 
difference  in   the   diatribution  of  the  proceeds  of  the  rates 
which  have  been  levied  and  in  the  amount  of  the  interim 
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^888,^  dividends  which  the  bank  has  hitherto  received.  Passing 
Bank  ofAf '  ^^^^  ^  ^^^^  other  portions  of  the  claim  which,  although  tliere 
tw. craren, NO.  jjag  been  delay  in  bringing  them  forward,  the  bank  cannot 
be  regarded  as  in  any  way  estopped  from  now  raising,  1  am 
on  the  whole  of  opinion  that  the  contention  of  the  plaintiffs 
is  correct.  As  to  the  first  point,  no  doubt  the  general  prin- 
ciple of  the  Roman-Dutch  law  is  against  the  allowance  of 
compound  interest,  and  interest  on  the  sum  of  £12,000  odd, 
representing  the  difference  between  the  claim  of  £53,000 
filed  with  the  Master  and  the  original  debt  of  £41,000,  may 
be  regarded  as  'prima  facie  coming  within  that  prohibition. 
But  notwithstanding  that  general  principle  we  have  here  to 
interpret  the  express  words  of  a  statute,  which  may  perhaps 
be  in  conflict  with  the  general  principles  of  the  common  law, 
but  by  which  we  are  none  the  less  bound,  and  whicli  in  my 
opinion  are  quite  free  from  ambiguity.  Sect.  6  of  Act  11  of 
1867  provides  inter  alia  for  the  application  of  the  proceeds 
of  rates  levied  under  the  Act  in  payment  of  the  claims  of 
creditors  "  until  all  the  debts  proved,  with  interest  thereon, 
shall  be  fully  satisfied."  Sect.  11  of  Act  18  of  1886  is  still 
more  explicit  and  lays  down  that "  in  regard  to  the  Kimberley 
]\Iining  Board  debt  due  at  the  time  of  the  passing  of  this  Act, 
the  Court  shall  levy  such  rate  from  time  to  time  as  it  may 
in  its  discretion  think  proper  to  fully  satisfy  such  debt  with 
interest  at  the  rate  of  six  per  cent,  per  annum,  calculated 
from  the  time  of  the  filing  of  the  claims  with  the  ]\[aster," 
within  the  period  theieinafter  provided.  Now  the  bank's 
claim  as  proved  and  admitted  by  the  Master  was  for  £53,000, 
and,  no  matter  how  it  was  made  up,  that  was  the  debt  duo  by 
thCj  Board  to  the  bank,  upon  which  interest  at  tlu;  rate  of 
6  per  cent,  must  be  reckoned  from  the  date  of  tiling  the 
claim.  Then,  as  to  the  second  })oint,  the  question  whether 
the  payments  made  on  ar;count  are  to  be  a})plied  in  tlie  first 
instance,  as  contended  by  the  plaintiffs,  to  the  reduction  of 
the  interest  on  the  debt,  or,  as  the  defendant  contends,  in 
re(hiction  of  the  capital,  the  ordinary  mercantile  practice 
a])pears  to  be  to  lir.^t  pay  off  interest,  and  this  practice  is 
supported  by  the  authority  of  the  passage  quoted  from  Van 
der  Linden  and  other  authorities  cited  by  Jonks,  .1.,  in  the 
case  of  WoJhnter  vs.  Zeederhevj.     it  is  contended  that  in  the 
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present  case  there  has  been  a  special  appropriation  of  pay-  M^^\g 
ments  made  by  the  defendant,  as  representative  of  the  debtor,  Bank^fAfHca 
in  reduction  of  the  capital  account ;  but  on  this  point  I  quite  "•  ^'»v«'».  n.o. 
agree  with  the  argument  of  counsel  for  the  plaintiffs  that 
there  has  been  and  in  the  special  circumstances  could  be  no 
appropriation  by  the  debtor,  and  that  the  receiver  is  merely 
the  officer  of  the  Court,  and  so  to  speak  the  conduit-pipe 
through  whom  the  debt  must  be  paid  in  accordance  with  the 
ordinary  principles  and  in  the  order  laid  down  by  the  autho- 
rities cited  above.  The  result  is  that  the  Court  will  make 
both  the  first  and  second  declarations  claimed  by  the  plain- 
tiffs but  will  dismiss  the  third  claim,  for  immediate  payment 
of  the  sum  of  £1565,  which  sum  must,  however,  be  added  to 
the  amount  to  be  credited  to  the  plaintiff  bank  in  the  defen- 
dant's books.  It  has  been  argued  that  the  bank,  having 
laid  by,  are  not  entitled  to  their  costs ;  but  although  there 
has  been  considerable  delay  in  the  prosecution  of  their 
claim,  there  has  been  no  such  misconduct  as  to  move  the 
Court  to  depart  from  the  ordinary  rule  as  to  costs  following 
the  result.  The  relief,  however,  w^hich  the  bank  has  actually 
obtained  could  have  been  equally  well  obtained  by  means  of 
a  special  case,  and  the  Court  will  therefore  award  tlie  plain- 
tiffs only  such  costs  as  would  have  been  incurred  if  a  special 
case  had  been  prepared,  a  course  to  which,  on  the  points  on 
which  the  plaintiffs  have  succeeded,  it  appears  that  the 
defendant  was  willing  to  consent.  The  defendant's  costs  will 
be  costs  in  the  liquidation. 

Solomon,  J. : — I  concur  in  the  judgment  which  has  been 
delivered.  I  do  not  think  that  the  bank,  after  the  course 
which  they  have  adopted  and  the  time  which  has  elapsed, 
are  now  entitled  to  claim  a  readjustment,  on  the  basis  for 
which  they  contend,  of  all  the  payments  which  have  hitherto 
been  made.  That  basis,  however,  is  I  think  clearly  the 
correct  one  upon  which  future  payments  should  be  made.  I 
doubt  very  much  whether  the  rule  a'jainst  compound  interest 
has  any  application  in  a  case  like  the  present.  If  a  creditor 
chooses  to  lie  by  when  payment  is  due  to  him,  he  has  no 
right  to  claim  interest  on  interest ;  but  if  a  debtor  fails  to 
discbarfro  his  obliiration  at  the  due  date,  and  the  creditor 
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ii^is  ^^  ^  ^^^'  ^^^  Court  always  allows  interest  a  tempore  morse. 
Bank'ofAfHca  ^^^^  ^^  practically  what  has  happened  here,  and  the  Master, 
M.  crayen.N.o.  jn  my  opinion,  was  quite  right  in  allowing  the  bank's  claim 
for  interest  up  to  the  time  of  proving  the  debt,  and  the  total 
amount  of  the  debt  thus  constituted  is  the  amount  for  which, 
with  interest  thereon  at  6  per  cent.,  the  Board  is  liable  to 
the  bank.  This  liability  it  became  the  duty  of  the  receiver 
to  reduce  in  the  ordinary  manner,  applying  his  payments 
first  to  keeping  down  the  current  interest,  and  then  applying 
the  balance  in  reduction  of  the  capital.  I  think  that,  quite 
independently  of  the  statute,  this  is  the  proper  and  regular 
principle,  as  has  been  shewn  by  the  authorities  quoted,  to 
apply  in  such  a  case  as  the  present.  The  bank  are  therefore 
in  my  opinion  entitled  to  the  declarations  they  claim  as  to 
the  method  of  calculation  to  be  adopted  by  the  defendant  in 
liquidating  this  debt. 

Cole,  J.,  concurred. 

rPlaintifTs  Attorneys,  Caldecott  &  Piiear."! 
LDefendant's  Attorney,  D.  J.  Uaakiioff.        J 


L.  &  S.  A.  Exploration  Company,  Ld.  vs.  Bultfontein 
Mining  Board. 

Abandonment  of  Claims. — Mining  Board. — Act  19,  1883. 

G.  u-as  a  registered  claimholder  in  a  diamond  mine,  where 
there  ivas  no  reservation  of  minerals  or  p-ecious  stones 
in  favour  of  the  Crown.  He  agreed  with  E.,  the  owner 
of  the  soil,  to  take  a  lease  of  his  claims  for  five  years,  ivith 
the  right  to  renew,  hut  did  not  actually  take  out  a  lease, 
and  his  rent  fell  into  arrear  before  the  expiration  of  the 
term.  Tivo  years  after  the  term  had  expired,  and  the 
lease  not  having  been  reneived,  he  sent  the  mining  board 
notice  of  his  intention  to  abandon  the  claims,  which  were 
still  registered  in  his  name,  and  the  hoard,  (»i  E.  declining 
to  undertake  the  liabilities  of  a  claimholder  in  respect 
thereof,  procured  their  registration  into  its  ouni  name  and 
took  'posHCi^.wm  of  them.  E.  brought  an  action  against  the 
hoard,  claiming  cancellation  of  this  registration  and  an 


lA.  vs.  Bult- 

fouU'iii  Jlining 

Board. 
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order  on  the  board  to  quit  possession.  Held,  that  the 
claims  had  been  legally  abandoned  under  Act  19  of  1883, 
and  that  the  board  was  therefore  entitled,  under  the  pro- 
visions of  that  Act,  to  maintain  its  possession  thereof 

The  plaintiff  company  in  this  action  were  the  owners  of  ^^"22 
the  farm  Bultfoutein,  on  which  the  Bultfontein  Mine  is  situ-  Junejs. 
ated,  and  the  title  of  which  is  not  subject  to  any  reservation  ^'i* ati(^' rJ^' 
of  precious  stones  and  minerals  in  favour  of  the  Crown.  The 
declaration  alleged  that  in  December,  1887,  the  defendant 
board  wrongfully  and  unlawfully  procured  itself  to  be  regis- 
tered in  the  books  of  the  Registrar  of  Claims  of  the  said 
mine  as  the  holder  of  certain  seven  claims  in  the  mine,  the 
property  of  the  company,  and  took  possession  of  the  said 
claims,  the  numbers  of  which  wore  specified  in  the  declara- 
tion. The  said  board  had  since  then  wrongfully  kept  pos- 
session of  the  said  claims,  and  prevented  the  plaintiffs  from 
using  or  dealing  with  them,  whereby  they  had  sustained 
damage  to  the  amount  of  £31  10s.  Od.,  being  at  the  rate  of 
£1  10s.  Od.  per  claim  per  month,  which  sum  was  claimed  by 
the  plaintiffs,  together  with  an  order  that  the  registration  of 
the  said  claims  in  the  name  of  the  board  be  cancelled,  and  the 
board  be  compelled  to  quit  and  deliver  up  possession  of  the 
same.  The  defendants  pleaded  that  Bultfontein  was  a  duly 
proclaimed  mine,  and  subject  to  all  the  provisions  of  the  law 
regarding  mines  upon  laud  the  title  to  which  was  not  subject 
to  any  reservation  of  precious  stones  and  minerals  in  favour 
of  the  Crown.  They  admitted  that  the  board  had,  in  JJe- 
ccmber,  1887,  become  the  registered  holders  of  the  claims  in 
question,  and  were  still  in  possession  of  them,  which  ])osses- 
sion  they  alleged  to  be  of  right.  The  plea  proceeded  as 
follows : — 

3.  lu  or  about  the  month  of  September,  1SS7,  and  not  before,  the  .^aid 
daims  became  and  were  abandoned  according  to  hiw,  and  notice  that  the 
said  claims  had  been  and  became  abandoned  was  thereafter  duly  given  to 
the  plaintilf  company  iu  terms  of  sect.  78  of  Act  I'J  of  Ib^.'J. 

-i.  The  plaintitf  conipany  did  not  within  tliirt}' days  of  tiie  receipt  of 
such  notice,  or  at  all,  signify  its  willingness,  iu  manner  I'ruvided  by  the 
said  sectiiin,  to  take  upun  itself  :iU  the  ha'iilities  and  responsibilities  of  an 
ordinal')'  elaimholder  in  r(.•^p^''■t  nf  .-ui'li  chiiju.-i. 

5.  The  said  claims  therefore    becauie  liit,  piopcily  of  the   Lullfoutein 
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1888.  Mininff  Board,  which  is  the  Board  representing  the  claimbolders  of  the 

May  22.  .  ,       .  r  n 

June  15.  sjud  miue. 
L  k  s~A  Fx        ^"  "^'"^  ^^^'^  Board  thereafter  procured  registration  of  the  said  claims 

ploratiou  Co.,  into  its  own  name,  as  it  was  entitled  to  do,  and  is  still  in  occupation  of 

foiitei'n  Mining  them,  which  is  the  grievance  complained  of. 


Board. 


The  evidence  was  to  the  effect  that  previous  to  1880  dis- 
putes occurred  between  the  plaintiff'  company  as  owners  of 
the  Bultfonteiii  mine  and  tlio  claimholders  therein  as  to 
the  rent  or  licence-money  to  be  paid  by  the  latter.  In  tliat 
year  a  draft  form  of  lease  and  articles  of  agreement  were 
prepared,  by  which  the  various  claimholders  agreed  to  take 
leases  for  a  period  of  five  years  from  September  1,  1880,  at 
a  monthly  rental  of  30s.  for  each  claim  with  one  acre  of 
depositing  site  attached.  Among  those  who  entered  into 
this  agreement  and  signed  the  draft  lease  was  Mr.  Gold- 
Schmidt,  who  had  previously  been  the  hokler  of  the  claims 
now  in  dispute,  paying  10s.  6d.  a  month  as  licence-money 
therefor.  Mr.  Goldschmidt  did  not  actually  take  out  a  lease 
but  paid  the  agreed  rental  of  30s.  a  month  up  to  May  31, 
1883,  since  when  he  had  paid  nothing,  and  in  1884  had  in- 
formed the  manager  of  the  plaintiff  company  that  he  was  not 
in  a  position  to  do  so.  The  period  for  which  leases  had  been 
granted  having  expired  on  August  31,  1885,  and  no  lease 
having  been  taken  out  or  renewal  applied  for  in  respect  of  these 
claims,  a  note  to  that  effect  had  been  inserted  in  the  register 
of  claims  at  the  plaintiffs'  request.  The  plaintiff  company 
contended  that  these  claims  had  never  been  abandoned,  but 
had  reverted  to  the  company  on  Mr.  Goldschmidt  failing  to 
renew  his  lease,  and  did  not  admit  that  they  were  strictly 
speaking  claims  at  all,  as  tliey  were  no  longer  assigned  for 
mining  purposes,  and  did  not  appear  as  such  on  the  com- 
pany's plans  of  the  mine.  It  appeared  that  Mr.  Goldsclimidt 
considered  that  he  had  practically  abandoned  the  claims  in 
August,  1885,  but,  on  being  informed  by  the  mining  board 
that  until  he  sent  formal  notice  of  such  abandonment  he 
would  be  held  liable  for  rates,  he  wrote  to  the  Insj)ector  of 
jMines  on  September  20,  1887,  as  follows  : — "  3Iy  attention 
has  been  directed  by  the  liegistrar  of  ]\lincs  to  the  necessity 
of  giving  you  notice  in  writing  of  the  aljandonnieut  of  claims 
in  Bultl'outcin  registered  in  my  name.     1  regret  that  this 
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was  not  done  in  1885;  I  thoni'ht  then  it  was  sufficient  to      ,1*''"' 

'  "  _  Sfiiy  22. 

notify  the  fact  to  the  ownei-s.     I  now  beg  to  inform  you  that      •'"""  "s. 
I  iiave  abandoned  the  following  claims  in  Bultfontein  (ffiviiifj:  ^/'  ^-A}:'^- 

o  Vc>  n      ploratioii  ( o., 

the  numbers)  as  from  xVugust  31,  1885."  On  receipt  of  tliis  fo';'t'^i;',%{i",'iL 
letter  Captain  Erskine,  the  Inspector  of  Mines  and  Chairman 
of  the  Bultfontein  IVtining  Board,  as  the  oflficer  duly  appointed 
by  Government  to  give  notice  of  abandonment  of  claims  in 
the  Bultfontein  Mine,  under  the  provisions  of  sect.  78  of 
Act  19,  1883,  gave  the  plaintiff  company  notice  of  abandon- 
ment of  these  claims  in  terms  of  sect.  C)b  of  the  Act,  and  at 
the  same  time  gave  notice  of  the  abandonment  to  the 
Kegistrar  of  Mines.  The  plaintift'  company  having  declined 
to  recognise  the  validity  of  the  notice  of  abandonment  or  to 
take  u[)on  themselves  the  responsibilities  of  claimholders, 
the  claims  in  December,  1887,  were  registered  in  the  name 
of  the  defendant  board,  in  the  place  of  Goldschmidt,  who  up 
to  that  date  had  remained  the  registered  claimholder. 

Leonard,  Q.C.  (with  him  Frames),  for  the  plaintiff  company, 
pointed  out  that  as  their  title  was  admitted  on  the  ]deadings 
the  omis  probandi  really  lay  with  the  defendants.  They 
rested  their  case  on  an  alleged  abandonment  in  September, 
1887,  "and  not  before,"  in  consequence  of  which  they 
asserted  that  the  claims  were  now  legally  vested  in  the  board. 
The  provisions  of  Act  19  of  1883  with  reference  to  abandon- 
ment had  not  been  complied  with,  as  when  Goldschmidt 
gave  notice  he  had  no  title  to  or  interest  in  the  claims,  which 
had  reverted  to  the  plaintiff  company  in  August,  1885,  and, 
although  his  name  appeared  on  the  n^gister  as  a  claimholder 
he  was  not  "  the  registered  and  rightful  owner  "  in  terms  of 
sect.  ijo.  The  term  "owner"  according  to  the  law  of  this 
Colony  was  strictly  construed:  Kimherley  P-uUio  Gardens 
ConDnittee  \s.  Colonial  Government,  5  Jiita,  316.  According 
to  the  terms  of  agreement  put  in,  tlie  company  was  not 
bound  to  renew  the  leases  of  claimholders  whose  rent  was  in 
arrear  three  months  after  their  ex])iratiou,  as  in  the  present 
Ciise.  If  it  was  the  intention  of  the  Legislature  in  a  case  Idee 
the  present  to  force  the  owner  of  th(?  soil  into  the  {)Osition  of 
a  claimholder,  that  intention  was  not  carried  out  by  the 
words  of  tlie  Act.       |  .Solomon.  .1.  ; — Supposing  ( luldschniidt 
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1888.        had  been  merely  a  claimholder  without  any  agreement  to 

Juno^is.      take  a  lease  ?]      Then  his  rights  would  determine  on  non- 

^iorauon'cif'  P'^y"i6nt  of  licence-money.      [Laurence,  J.R,  referred  to 

foiitin  siiuing  ^^-  ^  ^-  ^'  Exjiloration  Companij  vs.  Murj^hy,  4  H.  C.  322, 

^^*«^-        and  5  S.  C.  259.]      At  common  law  non-payment  of  rent  for 

two  years  would  entail  a  forfeiture. 

Bopley,  G.  P.  (with  him  Lange),  for  the  defendants,  said 
that  the  board  justified  the  registration  of  the  claims  in  their 
name  under  sect.  78  of  Act  19,  1883,  on  receipt  of  the 
notice  of  abandonment  by  the  claimholder  under  sect.  65.  It 
was  admitted  that  Goldsclimidt  was  a  claimholder  until 
August,  1885,  and  the  board  could  only  go  by  the  register, 
and  knew  nothing  of  any  private  arrangements  between 
claimholders  and  the  plaintiffs.  In  this  case  the  only  act 
of  abandonment  was  the  letter  of  September,  1887,  which 
must  be  taken  to  relate  back  to  the  period  when  the  claim- 
holder's  rights  terminated.  Until  such  notice  was  given  the 
claimholder  was  liable  for  mining  board  rates  and  the  per- 
formance of  other  duties  imposed  by  law  on  claimholders. 
The  words  "  claimholder "  and  "  owner  of  claims  "  appeared 
to  be  used  indiscriminately  and  synonymously  in  the  Act 
and  clearly  did  not  refer  to  the  owner  of  the  soil.  The  words 
"  registered  and  rightful  owner "  merely  meant  the  claim- 
holder  who  had  been  registered  as  of  right  and  not  tortiously, 
and  who  remained  on  the  register  as  such.  As  the  plaintiff 
company  denied  that  they  ever  held  any  claims  as  such,  the 
board  were  entitled  to  regard  the  registered  claimholder  as  the 
rightful  owner  till  he  gave  notice  of  abandonment.  If 
j\lr.  (xoldschmidt  had  sent  his  notice  two  years  before  the 
plaintiffs  could  not  have  excepted  to  its  validity  and  there 
was  nothing  in  the  mere  lapse  of  time  to  debar  him  from 
doing  so.  He  referred  to  the  case  of  Griqualand  West  D.  M. 
Co.  vs.  L.  &  S.  A.  ExijJoration  Co.,  1  A.  0.  239,  the  decision 
in  which  case  he  suggested  had  led  to  the  })resent  enactment 
being  framed,  and  argued  tiiat  if  these  claims  were  valuable 
the  plaintiff  com[)any  should  have  taken  them  over  and  if 
they  were  worthless  they  had  no  grievance.  II(!  also  re- 
lernxl  to  L.  d;  >S'.  A.  Exjjloration  Co.  vs.  Didoit^pan  Miniiuj 
Board,  2  \l.  C.  151 ;  L.  cO  S.  A.  Exidoratioii  Co.  vs.  French 
(ic  UEderru  JJ.  M.  Co.,  ibid.  5 12 ;  L.  it  >S'.  xi.  E.qjloration  Co. 
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vs.  Dufoitspan  Mining  Board,  ibid.  569  ;  L.  &  S.  A.  Exitlora-        isss. 
tion  Co.  vs.  Murphy,  ubi  supra.  June  15. 

Leonard,  Q.C.,  in  reply,  referred  to  the  judgment  of  the  l.  ^s.  a. ex- 
Chief  Justice  in  Griqualand  West  Go.  vs.  Exploration  Co.,    ia.  vs.  haiC 

r~,  c\n  A  1  -ciT-i  IT-         fontein  Mining 

1  A.  C.  at  p.  2G4,  and  argued  that  11  the  Legislature  had  in-  Board, 
tended  claims  to  be  dealt  with  by  the  Mining  Board  jis  in 
the  present  case,  that  intention  had  not  been  expressed  by 
apt  words,  and  the  enactment  was  void  for  uncertainty.  The 
tenure  must  be  regarded  from  the  point  of  view  of  the 
ordinary  relation  between  landlord  and  tenant,  and,  Gold- 
schmidt  having  no  right  whatever  at  the  time  he  professed 
to  abandon,  his  action  in  the  matter  was  entirely  inopera- 
tive. 

Cur.  adv.  vult. 

Posted  (June  15), — 

Laueence,  J.P.,  said  : — In  this  case  the  plaintiff  company, 
owners  of  the  farm  Bultfontein,  on  which  the  Bultfontein 
Mine  is  situated,  claim  an  order  for  the  cancellation  of  the 
registration  of  certain  seven  claims  in  the  Bultfontein  Mine  in 
the  name  of  the  defendant  board,  and  that  the  board  be 
ordered  to  quit  and  deliver  up  to  the  plaintiffs  the  possession 
of  the  said  claims,  and  pay  them  the  sum  of  £31  10s.  as 
damages.  The  defendants  admit  that  the  claims  in  question 
were  registered  in  their  name  in  December  last,  as  alleged 
by  the  plaintiffs,  and  that  they  are  still  in  possession  of  them, 
but  plead  that  such  possession  is  of  right.  They  allege 
that  in  September,  1887,  the  claims  became  legally  aban- 
doned, and  that  the  plaintiffs  having,  as  is  admittedly  the 
case,  declined  to  take  upon  themselves  the  liabilities  of  an 
ordinary  claimholder  in  respect  thereof,  as  provided  by 
Act  19  of  1883,  sect.  78,  the  said  claims  thereupon  became 
the  property  of  the  defendant  board,  and  it  procured  their 
registration  into  its  own  name,  as  it  was  legally  entitled  to 
do.  The  only  question  therefore  is  as  to  the  lawfulness  or 
otherwise  of  the  action  of  the  defendant  board  in  procuring 
the  registration  and  maintaining  the  possession  of  these 
claims.      That  the  property  in  question  is  claim  property  is 
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1888.  really  common  cause,  and  it  is  so  expressly  described  in  the 
june^s.  plaintifTs  declaration,  and  tliere  is  no  prayer  by  the  plaintififs, 
^'i^rati(Hi  a/'  ^  ^^  Murphy  s  Case,  to  be  presently  referred  to,  to  declare, 
fontei'n  Mini^Dc  ^^  tcrms  of  sect.  81  of  the  Act  of  1883,  that  this  property  or 
Board.  portion  of  ground  is  no  longer  "  assigned  for  mining  purposes ;" 
neither  is  there  any  application,  such  as  I  understand  was 
made  to  the  Supreme  Court  in  PiUUnger's  Case,  for  tlie 
removal  of  the  claims  from  the  register  of  the  mine.  The 
property  therefore  consists  of  claims,  and  it  also,  as  pleaded 
by  the  defendants,  consists  of  claims  in  a  "  duly  proclaimed 
mine."  We  were  referred  during  the  trial  to  the  proclama- 
tion by  which  Bultfontein  was  declared  a  mine  ;  and  although 
the  manager  of  the  plaintiff  company  apparently  does  not 
admit  the  validity  of  such  proclamation,  it  appears  to  be 
within  the  authority  conferred  on  the  Executive  by  sects.  17, 
76  and  79  of  the  Act  of  1883,  and  in  a  matter  of  this  kind, 
and  in  the  absence  of  any  evidence  to  the  contrary,  the 
Court  will  certainly  presume  omnia  rite  esse  acta.  Now  the 
defendant  board  assert  that  these  claims  have  been  legally 
abandoned  in  terms  of  sects.  65, 66  and  78  of  the  Act  of  1883. 
The  definition  of  abandoned  claims  is  given  in  sect.  65,  and 
is  as  follows :  "  From  and  after  the  promulgation  of  this  Act 
a  claim  in  any  mine  shall  be  considered  as  abandoned  when- 
ever tlie  same  shall  have  been  abandoned  in  accordance  with 
any  rule,  regulation,  ordinance,  or  law  heretofore  in  force,  or 
when  the  registered  and  rightful  owner  of  the  same  shall 
give  notice  in  writing  to  the  inspector,  or  if  hold  under  the 
provisions  of  Griqualaud  West  Ordinance  No.  6  of  1880,  to 
the  registrar  of  deeds,  of  his  intention  to  abandon  the  same." 
Then  sect.  Gi)  provides  inter  alia  that  "  any  claim  legally 
abandoned  " — that  is  coming  within  the  definition  of  abandon- 
ment laid  down  in  the  preceding  section — "  shall  be  the 
property  of  the  mining  board,  body,  or  officer  for  the  time 
being  representing  the  claimholders  at  the  mine  where  such 
abandoned  claim  is  situate,  and  such  board,  body,  or  officer 
shall,  saving  all  lawful  demands  of  any  creditor  holding  a 
lien  against  such  claim,  and  subject  to  the  provisions  of  the 
last  preceding  section,  be  entitled  to  hold,  dispose  of,  or 
(jlhorwii^o  deal  with  the  same,  as  he  or  they  may  deem  ex- 
])edieiit  for  the  benefit  of  the  mine  generally,"  &r.     TJion  we 
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come  to  sect.  78,  upon  which  the  defendants  rely  in  their        isss. 

'       ^  •'  May  22. 

plea,  and  which  is  as  follows :  "  Every  abandoned  claim  in       June^is. 

any  mine,  situate  upon  land  the  title  to  which  is  not  subject 

to  any  reservation  of  minerals  or  precious  stones  in  favour  of 

the  Crown,  shall  become  the  property  of  the  mining  board, 

body  or  officer  mentioned  in  the  66th  section  of  this  Act, 

under  and  by  virtue  of  the  provisions  of  the  said  section, 

unless  the  owner  of  such  land  shall,  within  thirty  days  after 

he  shall  have  received  written  notice  from  any  officer  duly 

appointed  in  that  behalf  of  the  fact  that  such  claim  has  been 

abandoned,  signify  to  such  officer  in  writing  his  willingness 

to  take  upon  himself  all  the  liabilities  and  responsibilities  of 

an  ordinary  claimholder  in  respect  of  such  claim.      In  the 

event  of  his  so  signifying  his  willingness  as  aforesaid,  he 

shall  thereupon  become  and  be  subject  to  all  the  laws,  rules, 

and  regulations  applicable  to  other  claimholders   in   such 

mine  in  respect  of  such  claim."      It  being  admitted  that  the 

plaintiff  company  have  declined  to  avail  themselves  of  the 

option  thus  conferred  on  them,  the  only  question  for  the 

decision  of  the  Court  is  whether  these  claims  have  been 

legally  abandoned   within   the   definition   of   abandonment 

given  in  sect.  65  of  the  Act  as  quoted  above.     It  is  admitted 

that  they  have  not  '*  been  abandoned  in  accordance  with  any 

rule,  regulation,  ordinance  or  law  heretofore  in  force ;  "  does 

then  the  case  fall  within  the  alternative  provision  "  or  when 

the  registered  and  rightful  owner  of  the  same  shall  give 

notice  in  writing  to  the  inspector  of  his  intention  to  abandon 

tiie  same  ?  "    Now,  as  to  the  words  "  owner  of  the  claim  "  in 

this  section,  there  can  be  no  doubt  that  they  are  used  as 

equivalent  to  "claimholder,"  and  must  be  distinguished  from 

such  expressions  as  "  owner  of  the  soil  "  (sect.  35),  which  in 

the  case  of  Bultfontein  refer  to  the  plaintiff  company.     The 

defendant  board  say  that  the  registered  and  rightful  owner 

has  in  the  present  case  given  the  inspector  the  statutory 

notice  of  his  intention  to  abandon,  that  until  this  notice  was 

given  there  was  no  legal  abandonment,  and  that  by  it  the 

abandonment    was    legally    completed.       The    notice    upon 

which  they  rely  consists  iu  a  letter  addressed  to  the  inspector 

by  Mr.  A.    Goldschinidt,    and    dated  September  2(5,  1887, 

and  which  is  in  the  followinsr  terms  :  "  3[v  attention  has  been 
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1888.        directed  by  the  Registrar  of  Mines  to  the  necessity  of  giving 

Jnne^is.      you  notice  in  writing  of  the  abandonment  of  claims  in  Bult- 

^;  ^  'J"  ^J'^'  fontein  registered  in  my  name.      I  regret  that  this  was  not 

ploration  ( o.,  r>  j  » 

fonteinMin\ng  ^^^^  '^  1885,  I  thought  then  it  was  sufficient  to  notify  the 
Board.  fg^(>^  ^q  ^]^q  ovvners.  I  now  beg  leave  to  inform  you  that  I 
.  .  .  have  abandoned  the  following  claims  ...  as  from 
31st  August,  1885."  In  a  subsequent  letter,  dated  Sept. 
27,  Mr.  Goldsclimidt  gives  the  numbers  of  the  claims  in 
question.  Now  at  tlie  date  in  question  Mr.  Goldschmidt 
was  undoubtedly  the  registered  owner  of  these  claims,  and 
although  he  might  on  August  31,  1885,  or  at  any  other 
time,  have  de  facto  abandoned  them,  there  was  in  my  opinion 
no  abandonment  de  iure  until  lie  signified  the  fact  to  the 
inspector  as  provided  by  the  section.  The  contention  for 
the  plaintiff  company  is  in  effect  that  in  consequence  of  the 
de  facto  abandonment  which  had  previously  taken  place, 
Mr.  Goldschmidt  in  September,  1887,  although  the  registered 
was  not  the  rightful  owner,  that  he  had  ceased  to  have  any 
right  and  title  to  the  claims  in  question,  and  that  therefore 
the  notice  contained  in  his  letter  to  the  inspector  was  entirely 
inoperative  and  void  and  consequently  did  not  vest  in  the 
defendant  board  the  rights  and  powers  conferred  by  sects.  66 
and  78.  Now  I  think  that  there  was  considerable  force  in 
the  defendant's  contention  that  the  employment  of  the  word 
"  rightful,"  in  addition  to  the  word  "  registered,"  must  not 
be  pressed  too  far  ;  that  it  is  very  like  the  common  expres- 
sion "  true  and  lawful  owner,"  in  which  the  latter  adjective 
if  not  merely  cumulative  is  merely,  as  the  grammarians 
would  say,  epexegetic,  and  that  the  meaning  of  the  word 
"  rightful "  in  this  connection  is  practically  equivalent  to 
"  non-tortious,"  and  that  it  simply  moans  that  the  claimholder 
must  have  been  registered  as  such,  not  tortiously,  but  as  of 
right,  and  that  such  is  the  present  case.  The  plaintiffs, 
however,  contend  that  Mr.  Goldschmidt,  although  his  name 
had  not  been  removed  from  the  register,  had  really  at  this 
time  no  rights  whatever  as  a  claimholder ;  and  in  order  to 
deal  with  tliis  contention  it  seems  necessary  to  carefully 
examine  the  legal  position  of  claimholders  in  mines  such  as 
Ikiltfontein.  Now  while  fixity  of  tenure  in  the  case  of 
clainihoklors    in    mines    on    Crown    lands    and    on    private 
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properties  in  which  the  precious  stones  and  minerals  belong        isas. 
to  the  Crown  has  been  expressly  granted  by  Ordinance  6  of      Jnne  is. 
1880,  in  the  ease  of  mines  like  Bultfontein  and  Dutoitspan,  ^-  *  s.  a.  ex- 

^       '    ploration  Co., 

and  irrespective  of  such  special  ai^reements  as  the  claim-  ^Ld-"*- Buit^ 

'  ,       „  .  .  fonteln  Mining 

holders  may  have  made  from  time  to  time  with  the  pro-  B<»r«i. 
prietors  of  the  mine,  such  fixity  of  tenure,  so  long  as  the 
conditions  of  occupation  are  complied  with,  seems  rather  to 
be  assumed  or  implied  than  explicitly  laid  down  in  any  of  the 
enactments  relating  to  the  subject.  Under  the  original 
Proclamation  of  SirH.  Barkly,  71  of  1871,  which  was  made 
applicable  to  private  property  by  sect.  29,  provision  was 
made,  by  sect.  10,  for  the  forfeiture  by  claimholders  of  their 
title  upon  the  register  of  claims  by  non-payment  of  licence- 
money  ;  and  it  might  fairly  be  argued  that  these  provisions 
with  regard  to  forfeiture  implied  that  as  long  as  the  claim- 
holder  discharged  his  obligations  he  was  not  liable  to  eviction, 
and  no  attempt,  so  far  as  I  am  aware,  has  ever  been  made  to 
treat  claimholders  as  having  no  greater  rights  than  mere 
monthly  tenants — than  standholders,  for  example,  under  the 
former  state  of  the  law — or  to  deal  with  their  right  of  occu- 
pation as  merely  precarious.  It  was  argued  by  Mr.  Leonard 
in  the  case  of  Griqualand  West  D.  M.  Co.  vs.  L.  &  S.  A.  Explora- 
tion Co.,  1  A.  C.  239,  that  "  a  right  of  servitude  seemed  the 
closest  analogy  to  the  right  of  the  claimholders"  (p.  251) — that 
they  have  so  to  speak  n,ius  fodiendi — and  tlie  same  argument 
was  employed  in  the  present  case.  lu  the  case  just  referred  to 
the  Chief  Justice  observed  that  the  proprietors,  the  then 
appellants  and  present  plaintiffs,  "  promised,  by  giving  out 
those  licences,  that  those  who  dug  for  diamonds  in  their 
claims  should  not  be  disturbed  by  the  owners  in  the  course 
of  doing  so  "  (p.  26-1).  In  the  case  of  L.  &  8.  A.  Exploration 
Co.  vs.  Murphy  it  was  held  by  this  Court  that  the  forfeiture 
clause  of  the  Proclamation  of  1871  did  not  operate  so  as  lo 
release  a  claimholder  from  his  liabilities  as  such  in  the  event 
of  his  rent  falling  into  arrear  ;  and  my  observations  on  that 
point  in  giving  the  judgment  of  the  Court  were  quoted  \vith 
approval  by  the  Chief  Justice  on  appeal  (4  H.  C.  at  pp.  330, 
331 ;  5  Juta,  S.  C.  264,  265).  Now  MurpJu/s  case  de[iended 
to  a  great  extent  on  the  construction  of  the  Proclamation  of 
1871  and  it  was  held  that  his  liabilities  as  a  claimholder 
V>.L.  v.— Part  J.— G.  W.  K 


130 

1888.        determined  on  his  receiving;  official  notice  of  forfeiture  under 

May  22.  o 

june^5.  that  Proclamation  early  in  1883  and  before  the  Act  of  that 
.  ^"lorati^'^  year,  repealing  the  Proclamation  in  question,  was  passed, 
fontein  Mi^g  ^^^-  Groldschmidt,  as  was  expressly  admitted,  was  a  claim- 
^°^^-  holder  in  Bultfontein  under  the  old  Proclamation  in  and 
before  1880;  but  since  1883  his  rights  and  liabilities  became 
regulated  by  the  Act  of  that  year,  which  with  the  exception 
of  certain  portions  is  made  expressly  applicable  to  mines  like 
Bultfontein  by  sect.  79.  Under  that  Act  (sects.  20-25)  a 
claimholder  is  entitled  to  a  certificate  of  registration  and 
his  right  to  mortgage  or  transfer  his  claims  is  expressly  re- 
cognised in  terms  which  clearly  imply  a  permanent  right  of 
user,  whether  it  be  described  as  a  servitude  or  anything  else. 
Previous  to  1880  the  claimholder  in  Bultfontein  had  paid 
licence-money  at  the  rate  of  10s.  6d.  per  claim  per  month  to 
the  Government  officer,  who  after  retaining  a  certain  per- 
centage of  this  for  "  good  government,"  as  provided  by  the 
local  law  (see  Proclamation  71  of  1871,  sect.  29  ;  Ordinance  17 
of  1880,  G.  W.),  handed  over  the  balance  to  the  owners  of 
the  soil.  In  1880  an  arrangement  was  made  with  the  Bult- 
fontein claimholders,  including  Mr.  Goldschmidt,  that  for 
the  future  they  should  pay  30s.  per  month,  i.e.,  10s.  for  each 
claim  and  20s.  for  one  acre  of  depositing  ground  annexed 
thereto;  and  this  arrangement  was  confirmed  by  the  provisions 
of  sect.  35  of  the  Act  of  1883.  According  to  the  evidence  of 
the  registrar  the  present  practice  is  for  this  payment  to  be 
made  direct  by  the  claimholders  to  the  proprietors,  who  then 
pay  over  to  the  Government  the  percentage  agreed  upon  as 
provided  by  sect.  77  of  the  same  Act.  Subject  to  these  pay- 
ments and  the  due  discharge  of  their  other  legal  obligations 
the  claimholders  would  seem,  for  the  reasons  given  above,  to 
enjoy  practical  fixity  of  tenure  ;  and  in  the  case  of  the  Bult- 
fontein claimholders,  incluiling  Mr.  Goldschmidt,  this  was 
expressly  provided  for  in  1880  by  the  agreement  to  lease  of 
which  a  copy  was  put  in  and  which  provided  for  the  granting 
by  the  proprietors  to  the  diggers  on  the  conditions  therein 
set  forth  of  quinquennial  leases  renewubli!  in  perpetuity. 
Mr.  Goldschmidt  agreed  to  take  one  of  these  leases,  and  the 
result  of  this  arrangement  was  at  all  events  n(jt  to  make  iiis 
j)(jsition  any  worse  or  his  tenure  any  less  certain  than  if  he 
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had  remained  the  holder  of  a  monthly  licence  as  before.        isss. 

•^  May  22. 

After  entering  into  this  agreement  Mr.  Goldschmidt  did  not      J"j»e  is. 
actually  take  out  a  lease,  but  he  paid  the  agreed  rental  for  L.&S.  a.ex- 

J  '  JT  o  ploration  Co., 

these   claims  up  to  May,  1883.     In  1884  he  informed  the  , ^■,''*- J!°!*- 

r  •' '  fontein  Mining 

manager  of  the  plaintiff  company  that  he  could  no  longer  ^axd. 
pay  the  rent  and,  the  period  for  which  these  leases  were 
granted  having  expired  in  August,  1885,  he  was  under  the 
impression  that  his  interest  in  the  claims  had  then  deter- 
mined, but  sent  the  subsequent  notice  of  abandonment  on 
being  informed  that  until  he  did  so  he  would  be  held  liable 
for  the  payment  of  mining  board  rates  and  the  discharge  of 
the  other  liabilities  of  a  claimholder.  Now,  with  regard  to 
Mr.  Goldschraidt's  arrangements  with  the  plaintiff  company, 
his  conversation  with  Mr.  Currey  in  1884,  and  his  non- 
renewal of  his  lease  agreement  in  1885,  it  is  of  course  to  be 
observed  that  these  matters  were  res  inter  alios  actae  and  do 
not  in  themselves  in  any  way  bind  the  defendant  board. 
That  the  non-payment  of  rent  does  not  in  itself  discharge  a 
claimholder  from  his  obligations  was  decided,  as  already 
remarked,  in  Murpliifs  case  ;  and  it  may  probably  be  assumed 
that  the  plaintiff  company  would  at  any  time  have  been 
willing  to  allow  Mr.  Goldsclimidt  to  pay  up  his  arrears  and 
resume  his  occupation  of  the  claims.  Meanwhile  his  name 
remained  on  the  register  and  until  he  gave  tiie  statutory 
notice  he  cannot  be  held  to  have  legally  abandoned  these 
claims.  It  is  dilHcult  to  see  what  legal  defence  he  would 
have  had  if  he  had  been  sued  by  the  board  for  rates  levied 
in  rt'spect  thereof,  or  if  a  neighbouring  claimholder  had  sued 
him  for  any  damage  which  might  have  been  sustained  in 
consequence  of  his  neglect  to  work  the  claims.  So  long  as 
Mr,  Goldschmidt  omitted  to  abandon  these  claims  and  the 
phiintiffs  allowed  tliem  to  remain  on  tlie  register,  instead  of 
applying,  as  they  might  have  done,  for  such  an  order  as  was 
granted  in  PulUngers  case,  the  defendant  board  was,  in  my 
opinion,  entitled  to  regard  him  as"  the  registered  and  rightful 
claimhold':^-,"  and  to  accept  and  act  on  the  notice  given  by 
liim  in  that  capacity,  which  was  in  fact  an  ex  j)ost  facto 
notice  of  his  intention  to  abandon  from  September,  1885, 
thouiih  presumablv  it  would  not  liave  the  effect  of  lelievinf 
him  from  liability  for  any  rates  which  might  in  the  meantiiuf 
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1888.        have  accrued  due  (cf.  Craven,  N.  0.,  vs.  Robinson  &  Co.. 

May  22.  \  ^  '  '  » 

junejs.      4  H.  C.  119).     It  is  clear  that  if  Mr.  Goldschmidt  had  given 
L.  &S.A.EX-  this  notice  at  an  earlier  date  it  would  liave  been  a  valid 

ploration  Co., 

f  ^taikuSin  iiotice  ;  and  I  cannot  hold  that  mere  delay  on  the  part  of  the 
^oaxA.  claimholder  in  giving  the  notice  under  the  Act  is  in  itself 
sufficient  to  deprive  the  defendants  of  their  statutory  rights 
or  to  absolve  the  plaintiffs  from  their  statutory  liabilities. 
On  the  whole  it  appears  to  me  that  the  construction  I  have 
indicated  is  the  only  reasonable  construction  which  can  be 
placed  on  the  terms  of  sect.  65  of  Act  19  of  1883,  and  that 
if  this  case  were  held  not  to  fall  within  those  words  the 
result  would  be  to  render  the  provisions  of  the  Act  on  this 
subject  practically  abortive.  The  question  of  the  rights  and 
liabilities  of  the  owners  of  the  soil  in  relation  to  the  claim- 
holders  in  mines  like  Dutoitspan  and  Bultfontein  was 
first  raised  in  January,  1883,  in  the  argument  on  appeal 
in  the  case,  already  referred  to,  of  Exploration  Co.  vs.  Gri- 
qualand  West  D.  M.  Co.  The  question  was  then  first 
raised  whether  the  owners  of  the  soil  could  be  held  equally 
liable  with  ordinary  claim  holders  for  the  dangerous  con- 
dition of  claim  property  which  might  happen  not  to  be 
registered  in  the  name  of  any  claimholder  and  thus  to  be 
vested  in  the  owners ;  and  the  Court  of  Appeal  by  its  judg- 
ment of  absolution  from  the  instance  expressly  refrained 
from  deciding  that  question,  not  indeed  without  giving 
some  indications  of  opinion,  but  not  considering  that  the  case 
was  brought  before  tlie  Court  in  such  a  form  as  to  render  it 
advisable  to  pronounce  a  final  decision.  Then  shortly  after- 
wards this  Act  was  passed,  which  provided  in  effect  that  in 
the  case  of  abandoned  claims,  uidess  the  owners  of  the  soil 
were  willing,  to  use  the  expression  of  the  Chief  Justice  in 
the  above  case,  "  to  take  upon  themselves  the  duties  and  lia- 
bilities of  miners,"  the  mining  board  should  have  the  right 
to  take  over  such  claims  and  hold  them  and  deal  with  them 
as  might  seem  best  for  the  interest  of  the  general  body  of 
claimholders.  It  is  said  that  this  enactment  constitutes  a 
great  infringement  on  private  rights  and  must  therefore  be 
construed  with  great  strictness.  The  Court  must  no  doubt 
be  careful  not  to  go  beyond  what  has  been  enacted,  but  on 
the  other  hand  it  is  not  tlie  business  of  the  Court  to  be 
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"astute  to  find  reasons"  for  not  crivinf]r  effect  to  the  clear        isss. 
...        P1T-1  T-111  ^^y  22- 

intention  ot  the  Legislature.     It  may  indeed  be  suggested      June  is. 

that  this  enactment  does  not  really  lay  any  very  grievous  l.  &s.  a.  Ex. 

,j  ,  ,..«.  11.  .,11       Ploration  Co.. 

burden  upon  the  piaintins  or  place  them  in  any  intolerable    i>d-  ««•  Ruit- 

j  •  1  /■        -PI  1    •  111         1  •  fontein  Mining 

dilemrna;  tor  ii  the  claims  are  valuable  there  is  no  very  Board, 
great  hardship  in  the  peculiar  circumstances  of  the  case  in 
their  being  called  upon  to  take  them  over,  if  at  all,  cum 
onere  ;  while  if  they  are  worthless  the  plaintiffs  in  the  long 
run  M'ill  probably  rather  gain  than  lose  by  the  mining  board 
taking  them  over  in  the  interest  and  for  the  protection  of 
claimholders ;  since  if  left  unprotected  they  may  become  so 
dangerous  as  to  involve  the  abandonment  of  other  claims  in 
their  vicinity  and  a  consequent  diminution  in  the  rental  of 
the  mine.  If  we  decided  this  case  in  favour  of  the  plaintiffs' 
contention,  the  result  would  be  that  they  would  acquire  pos- 
session of  these  claims  without  any  attendant  liability,  a 
result  which  it  is  clear  was  not  contemplated  by  the  Legis- 
lature. The  question  of  the  construction  to  be  given  to 
these  provisions  is  now  really  for  the  first  time  before  the 
Court ;  for  of  t'ne  three  cases  referred  to  by  counsel,  one — 
that  of  the  Exploration  Co.  vs.  Dutoitsjjan  Mining  Board, 
2  H.  C.  154 — was  decided  on  the  ground  that  the  board  had 
failed  to  prove  that  notice  to  the  plaintiff  company,  under 
sect.  78,  had  been  duly  given  by  the  proper  officer,  while  in 
the  other  two  cases  the  Court  simply  held  that  the  matters 
in  issue  between  the  parties  could  not  be  satisfactorily  deter- 
mined on  motion.  Now  that  issue  has  been  fairly  joined,  it 
is  argued  that  the  Legislature  has  failed  to  signify  its  inten- 
tion in  apt  words  and  that  the  enactment  is  therefore  void 
for  uncertainty.  This  is  language  more  frequently  employed 
with  regard  to  a  testamentary  instrument  than  in  the  casf^  of 
a  statute  ;  but  in  both  cases  the  principle  of  interprt:'tation 
and  construction  I  take  to  be  substantially  the  same  and 
the  Court,  looking  at  the  document  as  a  whole,  must  do  its 
best  to  ascertain  and  give  effect  to  the  intentions  of  its 
author.  There  is  however  this  difference  that  while,  if  a 
mistake  is  made  in  the  case  of  a  testamentary  disposition,  it 
is  beyond  repair,  if  we  err  in  interpreting  the  nitatiinc-  of 
the  Legislature,  the  Legislature  can  set  us  right.  On  the 
whole  I  am  of  opinion  that  the  luesent  case  comes  within 
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jjfV      ^^'^  statutory  provisions  on  which  the  defendants  rely,  that 
jnneis.      they  have  justified  their  possession  and  are  therefore  entitled 
pio'ra^iotc^o"  *«  ^he  judgment  of  the  Court. 

Ld.  vs.  Bnlt- 
fontein  Mining 

^*^-  Solomon,  J.,  after  referring  to  the  pleadings,  said: — The 

facts  of  the  case  are  shortly  as  follows : — In  the  year  1880 
one  Anthony  Goldschmidt  was  the  registered  holder  or  owner 
of  the  claims  in  question.  For  some  time  previous  to  1880 
there  had  been  disputes  between  the  claimholders  and  the 
proprietors  of  the  mine  regarding  the  amount  of  licence- 
money  to  be  paid  by  claimholders.  In  that  year  an  agree- 
ment was  come  to  whereby  the  claimholders  undertook  in 
future  to  take  out  leases  of  their  claims  for  the  term  of  five 
years  at  a  monthly  rental  of  30s.  per  claim,  in  return  for 
certain  rights  and  privileges  to  be  conferred  upon  them  by 
the  proprietors.  Notarial  copies  of  the  form  of  lease  and  of 
the  articles  of  agieement  conferring  these  rights  and  privi- 
leges were  put  in  at  tlie  trial.  Amongst  other  claimholders 
Goldschmidt  bound  liimself  in  writin<2:  to  accept  the  fore- 
going lease.  For  some  reason  or  other,  however,  he  never 
actually  took  out  a  written  lease  of  his  claims,  though  it  is 
clear  from  the  evidence  both  of  Mr.  Currey  and  of  Mr.  Gold- 
schmidt himself  that  both  parties  considered  themselves 
thenceforth  bound  by  the  terms  of  this  lease.  This  is  also 
evidenced  by  the  fact  that  from  that  date  Goldschniidt  com- 
menced to  pay  30s.  per  month  for  his  claims,  as  provided  for 
by  the  lease,  instead  of  10s.  6d.  as  theretofore,  and  that  the 
proprietors  granted  him  tlie  rights  and  privileges  in  connec- 
tion with  his  claims  set  forth  in  the  articles  of  agreement 
already  referred  to.  Under  these  circumstances  I  think  the 
plaintiffs'  counsel  was  justified  in  saying  that  Goldschmidt 
became  a  lessee  of  the  plaintiffs  under  this  lease  just  as 
much  as  if  he  had  actually  taken  out  a  written  lease  of  tlie 
claims.  Goldschmidt  thereafter  continued  to  work  the  claims 
and  to  pay  his  monthly  rent  or  licence-money  up  to  May, 
1883,  but  he  has  paid  nothing  since  that  dati.\  In  August, 
1885,  his  five  years  lease  expired  ;  he  did  not  renew  it  as  he 
was  entitled  to  do  under  the  lease,  and  he  says  that  he  never 
intended  to  renew,  and  C(msiderod  that  after  August,  1885, 
he  had  no  further  interest  in  the  claims.     But  thougii  he 
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ceased  to  occupy  the  claims  and  to  pay  licence-money,  his  jja^^ji 
name  remained  on  the  register  of  claimholders,  and  no  steps  Jnnejs. 
were  taken  either  by  the  plaintiffs  or  by  himself  to  have  his  ^v^rftVtii co' 
name  removed  from  that  register,  though  it  appears  that  at  fo^in*>nning 
the  request  of  the  manager  of  the  plaintiff  company  the 
Registrar  of  Mines  made  an  entry  in  his  register  against 
these  claims  to  this  effect  :  "  Lease  not  renewed  31st 
August,  1885."  From  that  date  the  claims  remained  un- 
worked,  and  nothing  further  seems  to  have  been  done  in 
connection  with  them  until  June  16,  1887,  when  the 
secretary  of  the  Mining  Board  sent  a  notice  to  the  plain- 
tiff company  calling  their  attention  to  the  fact  that  the 
claims  in  question,  described  as  the  property  of  the  plain- 
tiff company,  were  <langerous.  A  subsequent  notice  was 
sent  on  June  29,  1887,  to  a  similar  effect.  These  notices, 
however,  were  subsequently  withdrawn  by  letter  of  August  4, 
1887,  in  which  the  secretary  of  the  Mining  Board  explained 
that  they  had  been  written  under  the  mistaken  supposition 
that  the  claims  in  question  were  abandoned  ground.  There- 
after, at  the  request  of  the  secretary  of  the  Board,  Gold- 
schmidt  wrote  a  letter  dated  September,  1887,  in  which  he 
formally  gave  notice  to  the  inspector  that  he  had  abandoned 
these  claims  as  from  August  31,  1885.  Notice  of  this  fact 
was  thereupon  sent  to  the  plaintiff  company,  who  did  not 
within  thirty  days  signify  their  willingness  to  take  upon 
themselves  the  responsibilities  and  liabilities  of  ordinary 
claimholders  ;  and  the  Mining  Board  accordingly  claim  that 
under  the  provisions  of  sect.  78  of  Act  19  of  1883  these 
claims  have  become  their  property.  From  this  short  state- 
ment of  the  facts  it  is  apparL-nt  that  the  only  question  which 
has  to  be  decided  is  whether  in  September,  1887,  these 
became  abandoned  claims  in  a  duly  jjroclaimed  mine.  The 
question  apparently  is  a  very  simple  one  of  fiict,  but  its 
determination  will  be  found  to  involve  the  consideration  of 
important  questions  regarding  the  relative  rights  of  claim- 
holders  in  a  mine  and  of  the  owner  of  the  soil  upon  which 
the  mine  is  situated.  Xow  in  the  first  place  I  do  not  think 
that  tliere  can  be  any  question  that  the  Bultfonteiu  mine  is  a 
duly  proclaimed  and  deilned  mine  within  the  meaning  of 
Act  19  of  1883,  and  that  the  provisions  vi'  Division  IV.  of 
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Ma^22  ^^^  -^^^  ^^®  therefore  applicable  to  this  mine.  It  is  true  that 
junejs.  during  the  argument  some  doubt  was  thrown  upon  this  point 
Jioration'(^"  ^y  *^^  plaintiffs'  counsel,  but  it  was  not  really  seriously  con- 
fo^inJilBing  tested,  and,  in  the  face  of  the  Proclamation  and  Government 
^^***^'  notice  referred  to  at  the  trial,  I  do  not  see  how  there  can  be 
any  difficulty  about  this.  In  the  second  place  I  am  satisfied 
that  the  property  in  question  was  in  September,  1887,  claim 
property  in  the  Bultfoutein  mine.  It  was  argued  on  behalf 
of  the  plaintiffs  that  tlio  claims  in  question  had  ceased  to  be 
claims  in  August,  1885,  that  they  had  been  removed  from 
the  mine  at  that  date  by  the  plaintiff  company,  and  that 
this  ground  thenceforth  was  no  longer  assigned  for  mining 
purposes.  Now  there  is  the  very  simple  answer  to  this  conten- 
tion that  on  the  plaintiffs'  own  declaration  the  property  is 
described  and  treated  as  claim  property,  and  that  they  cannot 
now  go  behind  that  admission.  The  explanation  given  by 
the  plaintiffs'  counsel  of  this  fact  is  that  it  was  impossible  to 
describe  the  property  in  any  other  way  if  the  declaration  was 
to  be  made  intelligible,  that  it  was  not  intended  to  operate 
as  an  admission  and  that  it  ought  not  to  be  treated  as  such. 
Whether  this  explanation  disposes  of  the  difficulty  I  am  not 
concerned  to  consider,  for  in  the  view  which  I  take  of  the 
case  I  do  not  find  it  necessary  to  tie  down  the  plaintiffs  too 
strictly  to  this  admission,  inasmuch  as  I  am  satisfied  apart 
altogether  from  such  admission  that  these  were  claims  in 
September,  1887.  It  is  clear  that  in  August,  1885,  they 
were  claims  in  the  mine  as  proclaimed  and  defined  under 
the  Act ;  but  it  is  said  that  they  have  been  removed  from 
the  mine  and  that  they  no  longer  appear  as  claims  in  the 
plans  of  the  mine  issued  by  the  plaintiff  company.  Now  it 
so  happens  that  the  ground  in  question  in  this  case  was  on 
the  boundary  of  the  mine,  so  that  it  was  an  easy  matter  by 
merely  altering  the  boundary  line  of  the  mine  to  change  the 
plans  in  such  a  way  as  to  include  these  claims  ;  but  if  the 
plaintiff  com[)any's  contention  is  correct  that  under  such 
circumstances  as  these  they  have  the  power  to  remove  claims 
from  a  duly  defined  mine,  then  it  is  clear  that  this  power 
might  be  exercised  in  respect  of  claims  situated  in  the  very 
centre  of  the  mine,  witli  tliis  result  that  there  would  be  an 
isolated  bldck  of  <:r(jund  in  the  middle  of  the  mine  not  for)n- 
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ing  portion  of  the  mine  itself.  The  contention  certainly  is  J^^% 
a  novel  one,  but  in  my  opinion  it  cannot  be  sustained.  Junejs. 
Under  sect.  76  of  Act  19  of  1883,  mines  upon  private  pro-  ^^^{i^^' 
porty  where  there  is  no  reservation  of  precious  stones  in  fj^in*".^i^nj, 
favour  of  the  Crown  may  be  proclaimed  and  defined  in  like  Board, 
manner  as  if  the  same  were  situate  on  Crown  lands.  Now 
in  the  case  of  Crown  lands,  under  sect.  18  the  Governor  has 
the  power  to  declare  a  mine  and  to  describe  the  area  thereof 
in  the  first  instance ;  and  under  sect.  34  the  Commissioner 
is  authorised  to  have  a  survey  made  of  the  mine  and  the 
mining  area  and  to  frame  a  plan  of  the  said  survey,  which  is 
to  be  deposited  in  the  office  of  the  Civil  Commissioner  of  the 
district.  The  area  so  surveyed  may  from  time  to  time  be 
altered  and  enlarged  at  the  discretion  of  the  Commissioner. 
The  power,  therefore,  of  altering  the  boundaries  of  the  mine 
is  conferred  by  law  upon  the  Commissioner ;  but  I  cannot 
find  that  the  owner  of  the  soil,  who  has  once  given  out 
claims  and  assigned  a  certain  portion  of  his  ground  for 
mining  purposes,  has  the  power,  after  the  mine  has  been 
duly  proclaimed  and  defined,  to  withdraw  any  claims  there- 
from, and  so  to  alter  the  limits  of  tlie  mine.  In  fact  it  appears 
to  me,  upon  a  consideration  not  only  of  these  particular  pro- 
visions but  of  the  whole  scope  both  of  this  Act  19  of  1883, 
and  also  of  the  previous  statutes  upon  the  subject,  that  it 
was  the  deliberate  intention  of  the  Legislature,  in  legislating 
upon  the  subject  of  precious  stones  and  minerals,  to  curtail 
very  considerably  the  common  law  rights  of  the  owner  of  the 
soil  over  ground  which  had  once  been  proclaimed  a  mine, 
and  amongst  other  things  to  deprive  the  owner,  except  under 
special  circumstances,  of  the  right  of  resuming  such  ground 
for  his  own  use.  For  instance,  under  Griqualand  West  Pro- 
clamation 71  of  1871,  which  is  the  first  statute  dealing  with 
this  subject,  and  which  continued  to  be  in  force  in  such 
mines  as  Bultfontein  up  to  the  passing  of  xVct  19  of  1883, 
provision  is  made  for  the  forfeiture  of  a  elaimholder's  rights 
over  his  claim,  if  he  is  in  arrear  with  his  licence-money  for 
seven  days,  under  sect.  10,  or  if  he  shall  leave  his  claim  un- 
worked  for  eight  days,  under  sect.  16.  But  in  case  of  such 
forfeiture  the  claim  does  not  thereupon,  as  would  of  course 
be  the  case  under  the  common  law,  revert  to  the  owner  of 
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1C88  ^^^®  ^^^^  *^  ^^^^  ^^^*^  ^^  ^^  pleases.  Under  sect.  11  the 
jineis'       inspector  of  mines  has  the  right  to  grant  such  claim  to  any 

L.  *  s~A.  Ex-  Person  applying,  and  paying  licence  for  it,  and  in  case  there 
M™c!?B^it-*  ^^  niore  than  one  application  the  claim  innst  be  put  up  to 

*^°11^rf!°'°*^  public  competition.  The  result  is  that  valuable  claims 
which  had  become  forfeited  could  never  possibly  revert  to 
the  owner  of  the  soil,  as  there  would  necessarily  be  one  or 
more  persons  ready  to  apply  for  such  claims.  The  Legis- 
lature, however,  did  not  apparently  contemplate  the  possi- 
bility of  claim  property  being  so  onerous  as  to  be  unre- 
munerative,  and  accordingly  no  provision  was  then  made  for 
the  case  where  no  application  was  made  for  such  forfeited 
claims,  and  in  the  absence  of  such  provision  the  property  in 
such  claims  it  is  presumed  would  revert  to  the  owner  of  the 
soil.  This  continued  to  be  the  position  of  affairs  in  the 
Bultfontein  mine  up  to  the  passing  of  Act  19  of  1883.  In 
that  year  the  cases  of  the  Griqualand  West  D.  M.  Co.  vs. 
L.  &  S.  A.  Exploration  Co.  were  heard,  and  I  believe  they 
had  an  important  bearing  upon  the  subsequent  legisla- 
tion on  the  subject.  These  cases  raised  the  question  of 
the  rights  and  liabilities  of  tbe  owner  of  the  soil  in  respect 
to  claim  property  which  had  been  abandoned  and  which  had 
reverted  to  him.  In  the  Court  of  Appeal  no  definite  decision 
was  given  upon  this  point,  for  reasons  wliich  it  is  not 
necessary  to  specify,  but  there  was  a  very  strong  expression 
of  opinion  from  the  Court  that  in  such  a  case  the  ordinary 
liabilities  affecting  claimholders  in  a  mine  did  not  attach 
to  the  owner  of  the  soil  in  respect  of  such  claims.  This 
expression  of  opinion  was  of  the  utmost  importance  to 
claimholders  in  a  mine  and  to  the  mining  boards,  inas- 
much as  it  was  most  essential  to  these  parties  that  all  the 
claims  in  the  mine  should  be  owned  by  responsible  persons 
subject  to  all  the  liabilities  and  responsibilities  of  ordinary 
claimholders  ;  and  I  don't  think  that  I  am  wrong  in  saying 
that  the  new  and  peculiar  provisions  regarding  abandoned 
claims,  which  are  contained  in  Act  19  of  1883,  wore  the  out- 
come of  these  cases.  That  Act  provides  that,  in  mines  such 
as  Bultfontein,  abandoned  claims  (and  I  may  here  observe 
that  the  forfeiture  of  claims  is  abolished  by  this  Act)  shall 
become  the  property  of  the  mining  board  unless  the  owner 
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of  the  soil  is  prepared  to  take  upon  himself  the  liabilities  Mav^M 
and  responsibilities  of  ordinary  claimholders.  These  pro-  June^is. 
visions  supply  the  omission  which  there  was  in  Proclama-  ^i*ati^'S)^. 
tion  71  of  1871 ;  and  the  result  now  is  that  if  valuable  claim  fo^inMining 
property  is  abandoned  by  a  claimholder,  the  probability  is  ^oard. 
that  the  owners  of  the  soil  would  be  willing  to  take  over  the 
claims  as  claimholders,  while  if  the  claims  are  of  no  value 
the  claims  would  become  the  property  of  the  mining  board ; 
but  in  neither  case  do  the  claims  cease  to  be  claims  as  here- 
tofore. The  intention  of  the  Legislature  I  think  there  can  be 
no  doubt  was  that  ground  once  assigned  for  mining  purposes 
should  continue  to  be  claim  property  so  long  as  it  remained 
within  the  defined  limits  of  the  mine,  and  that  there  should 
always  be  some  person  responsible  as  claimholder  for  these 
claims.  If  that  be  so  then  clearly  the  claims  in  question 
which  were  claims  in  August,  1885,  and  which  are  within 
the  defined  limits  of  the  mine,  were  still  claims  in  Sept- 
ember, 1887.  But  it  is  said  that  if  that  was  the  intention  of 
the  Legislature  they  have  failed  to  express  their  intention 
clearly,  by  reason  of  their  definition  of  abandoned  claims ; 
and  it  is  argued  that  the  claims  in  question  in  the  present 
case  did  not  in  September,  1887,  become  legally  abandoned 
in  terms  of  sect.  65  of  the  Act  19  of  1883.  Now,  under  that 
section  a  claim  in  a  mine  is  abandoned  when  it  shall  have 
been  abandoned  in  accordance  with  any  rule,  regulation, 
ordinance  or  law  heretofore  in  force,  or  when  the  registered 
and  rightful  owner  of  the  same  sTiall  give  notice  in  writing 
to  the  inspector  of  his  intention  to  abandon  the  same.  The 
defendant's  case  is  that  the  claims  became  abandoned  when 
Goldschmidt  gave  notice  in  September,  1887,  of  his  intention 
to  abandon  them,  and  that  being  so  it  is  unnecessary  for  me 
to  refer  to  the  previous  portion  of  the  section.  The  plain- 
tiffs' argument  on  this  point  is  shortly  this,  that  Gold- 
schmidt's  rights  in  respect  of  these  claims  absolutely  ceased 
in  August,  1885 ;  that  consequently  he  had  nothing  to 
abandon  in  September,  1887 ;  that  after  August,  1885, 
though  he  was  registered  as  owner  he  certainly  was  not  the 
rightful  owner  of  tiie  claims;  that  the  plaintiffs  are  not 
bound  by  the  register ;  that  the  claims  consequently  were 
not  abandoned  in  terms  of  sect.  05 ;  but  that  in  xiugust,  1885, 
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Mr^k  *^^y  ^^^  reverted  to  the  owner  of  the  soil.  The  argument 
june^is.  certainly  is,  on  the  face  of  it,  a  plausible  one,  but  upon 
pio^«oii'(ST  examination  it  fails  in  my  opinion,  simply  because  it  appears 
fontein*Miniug  *^  ^®  *^  regard  the  claimholder  as  a  mere  lessee  for  a  fixed 
term  under  the  owner  of  the  soil  with  tiie  common  law  rights 
and  liabilities  attaching  to  such  a  position,  and  it  loses  sight 
altogether  of  the  special  rights  which  have  been  conferred  by 
the  Legislature  upon  a  registered  claimholder  in  a  mine.  At 
the  risk  of  being  tedious  it  becomes  necessary  for  me  there- 
fore shortly  to  refer  to  the  legislation  upon  the  subject,  but 
before  doing  so  I  would  merely  point  out  that  the  position 
now  taken  up  by  the  plaintiff  company  is  the  very  opposite 
of  the  position  which  they  took  up  in  the  case  of  the  L.  & 
S.  A.  Exploration  Co.  vs.  French  &  D'Esterre  B.  M.  Co.,  2 
H.  C.  p.  542.  In  that  case  the  French  and  D'Esterre  Com- 
pany had  leased  certain  claims  from  the  plaintilBf  company, 
under  a  lease  commencing  on  20th  November,  1883,  to 
expire  on  the  31st  August,  1885.  Shortly  afterwards,  under 
the  provisions  of  sect.  65,  they  sent  a  notice  to  the  Inspector  of 
Mines  of  their  intention  to  abandon  these  claims.  The  Explora- 
tion Company,  however,  disputed  their  right  to  abandon  the 
claims  during  the  currency  of  the  lease.  In  the  present  case, 
however,  the  same  company  contends  that  the  claims  can 
only  be  abandoned  while  the  lease  is  running,  and  when  the 
lease  is  once  at  an  end  no  abandonment  can  take  place. 
However,  passing  by  the  inconsistency  of  these  two  argu- 
ments, let  me  consider  shortly  what  is  the  position  of  a 
registered  claimholder  in  a  mine.  Now  this  is  a  question 
which  has  been  often  discussed,  but  upon  which  no  definite 
decision  has  been  given,  nor  do  the  statutes  on  the  subject 
anywhere  clearly  set  forth  the  exact  position.  It  has  been 
argued  in  some  cases  that  a  claimholder,  paying  his  monthly 
licence-money,  is  merely  a  lessee  from  month  to  month,  and 
in  other  cases  it  has  been  argued  that  he  is  the  ow  ner  of  a 
servitude  or  right  to  dig.  Now,  whatever  may  be  the  correct 
legal  terms  to  apply  to  the  relative  positions  of  owner  of  a 
claim  and  owner  of  the  soil,  one  thing,  at  least,  appears  to 
me  to  be  quite  clear,  and  that  is  tliat  all  the  statutes,  from 
the  earliest  to  the  latest,  recognise  that  one  of  the  rights 
enjoyed  by  a  claimholder  is  fixity  of  tenure.      This  right  of 
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fixity  of  tenure  is  to  be  inferred  from  the  various  provisions  wfy^k 
of  Proclamation  71  of  1871,  more  particularly  the  sections  Jnneis. 
regarding  forfeiture  to  which  I  have  already  referred,  and  ^p*ration^!^ 
the  general  conclusion  which  I  draw  from  these  provisions  is  f^in'M^^g 
that  a  claimholder  was  not  liable  to  be  dispossessed  of  his 
claim  at  the  mere  will  of  the  owner  of  the  soil,  but  that  he 
was  entitled  to  continue  to  search  for  diamonds  for  an  in- 
definite period  unless  he  had  become  disentitled  under  the 
provisions  of  either  sect.  10  or  sect.  17.  By  the  subsequent 
statutes.  Ordinance  10  of  1874  and  Proclamation  8  of  1880, 
which,  however,  are  only  to  a  limited  extent  applicable  to 
Bultfontein,  the  position  of  a  claimholder  as  regards  his 
tenure  was  still  further  improved.  In  Ordinance  10  of  1874 
the  provisions  for  forfeiture  set  forth  in  Proclamation  71  of 
1871  do  not  again  appear,  but  in  place  thereof  it  is  provided 
in  sect.  5,  sub-sect.  6,  that  a  claim  in  which  the  inspector 
may  order  particular  work  to  be  done,  and  in  which  such 
work  shall  not  be  begun  or  faithfully  continued  for  seven 
days,  shall  be  declared  abandoned.  And  again  in  Proclama- 
tion 8  of  1880  his  position  is  still  further  improved,  as  in 
that  statute  all  forfeiture  is  doue  away  with,  and  instead 
thereof  it  is  provided  that  a  claim  in  any  mine  shall  be  con- 
sidered abandoned  when  the  registered  and  rightful  owner  of 
the  same  shall  give  notice  in  writing  to  the  inspector  of  his 
intention  to  abandon  the  same.  This  same  provision  is 
repeated  in  Act  19  of  1883,  with  this  addition,  that  a  claim 
shall  be  considered  abandoned  also  when  it  shall  have  been 
abandoned  in  accordance  with  any  rule,  regulation,  ordinance 
or  law  heretofore  in  force.  The  position  then  appears  to  be 
this,  that  a  person  who  has  once  become  a  claimholder  in  a 
mine  continues  to  be  such,  in  the  absence,  of  course,  of 
transfer,  until  he  of  his  own  accord  abandons  his  claims  in 
the  manner  provided  by  the  Act,  or  until  they  become 
abandoned  in  accordance  with  the  provisions  of  some  previous 
statute.  xVud  it  is  of  the  greatest  importance  to  observe  that 
all  these  provisions  apply  only  to  registered  clainiholders, 
and  that  registration  is  essential  to  the  enjoyment  of  the 
rights  of  a  claimholder.  It  was  argued  on  behalf  of  the 
plaintiff  company  that  they  luul  notliing  to  do  with  the 
regist'jr  and  that  they  were  not    in  any  way  bound    by  it. 
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ii888.  But  a  reference  to  all  the  statutes  will  shew  that  this  position 

joneis.  ig  quite   untenable,  and  that  the  register  of  claims  with 

^'i*rati^'  of  respect  to  claim  property  is  as  binding  and  as  of  much  impor- 

Ld.  M.Buit-  tanee  as  the  re<?ister  of  deeds  is  with  respect  to  immovable 

fontein  Miuing  ^^  t 

^o*^-  property  generally.  Proclamation  71  of  1871  at  the  very 
commencement  provides  for  the  keeping  of  the  register  by 
the  Inspector  of  Claims,  whose  duty  it  is,  amongst  other 
things,  to  register  with  the  number  of  each  claim  the  name 
of  the  person  or  persons  entitled  to  search  for  diamonds 
therein,  and  to  register  every  purchase  or  transfer  of  every 
claim  without  which  no  transfer  shall  be  allowed  to  be  valid. 
Then  it  is  provided  that  no  person  shall  be  entitled  to  work 
any  claim  unless  he  shall  have  been  duly  registered  by  the 
inspector  as  entitled  thereto.  Nothing  surely  can  be  stronger 
than  these  provisions.  No  matter  what  rights,  whether 
under  a  lease  or  otherwise,  the  claimholder  may  have  con- 
tracted for  from  the  owner  of  the  soil,  he  is  not  entitled  to 
work  the  claims  and  is  in  fact  not  the  real  owner  of  the 
claims,  until  he  is  registered  by  the  inspector ;  and  after  such 
registration  he  cannot  transfer  his  rights  and  liabilities  to 
another  except  by  procuring  such  transfer  to  be  made  in  the 
register  of  claims.  So  again,  when  a  claim  is  forfeited 
under  sect.  10,  the  inspector  cancels  the  title  of  the  de- 
faulting claimholder,  and  he  enters  in  the  register  the  name 
of  the  new  claimholder  to  whom  the  claim  may  be  granted. 
Surely  if  these  various  sections  mean  anything  they  mean 
that  the  person  whose  name  is  registered  as  the  owner  of  the 
claims  is  in  the  eye  of  the  law  the  only  person  who  is  entitled 
to  work  them,  and  is  the  true  and  rightful  owner  of  the 
claims.  Similar  provisions  as  regards  registration  are  made 
in  the  subsequent  statutes.  Ordinance  10,  1874,  and  Pro- 
clamation 8,  1880,  though  it  is  not  necessary  to  refer  in  any 
detail  to  these  provisions.  It  is  sufficient  to  observe  that 
the  system  of  registration  inaugurated  by  Proclamation  71 
of  1871  was  continued  and  extended  by  these  later  statutes, 
in  which  further  provision  is  made  for  the  appointment  of 
a  special  oilicer,  to  be  called  the  Registrar  of  Claims,  for  the 
hypothecating  of  claims  and  for  the  registration  of  such 
hypothecations.  Finally,  in  the  consolidating  Act,  19  of 
1888,  the  system  of  registration  is  again  adopted  and  en- 
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forced.     So  that  ever  since  the  opening  of  the  Diamond        isss. 

.  ,  May  22, 

Fields  in  1871  up  to  the  present  time  the  registration  of      June  is. 
claims  has  been  an  essential  portion  of  the  lef^islation  upon  l.^s.  a.ex- 

-,         .  ,  ploration  Co., 

the  subject  of  precious  stones  and  minerals,  and  these  pro-  ^i>it>«.  Buit- 

,    ,  ,  ,  ,  ,  ■"•  fontein  Mining 

visions  regarding  registration  are  of  the  greatest  importance  Board, 
not  only  to  the  claimholder  himself,  but  also  to  the  mining 
board,  which  has  the  power  of  imposing  rates  upon  all  claims 
in  the  mine,  and  to  the  adjoining  claimholders,  who  are 
entitled  amongst  other  things  to  hold  the  claimholder 
responsible  for  any  injury  occasioned  by  his  neglecting  to 
work  down  his  claim  properly.  In  case  any  injury  is  oc- 
casioned to  an  adjoining  claimholder  by  such  negligence,  or 
in  case  rates  are  imposed  by  the  mining  board  upon  claims 
in  the  mine,  the  persons  who  are  responsible  in  each  case 
are  the  registered  claimholders.  And  so  also  for  all  other 
purposes  it  appears  to  me  that  the  person  whose  name  appears 
in  the  register  as  the  owner  of  a  claim  is  to  be  considered 
not  only  the  registered  but  also  the  rightful  owner  of  such 
claim.  Applying  then  these  principles  to  the  facts  of  the 
present  case,  we  have  it  that  from  1880  to  1885  Goldschmidt 
was  not  only  the  ro^gistered  but  admittedly  the  rightful 
owner  of  these  claims.  In  1885  his  lease  expired  and  he 
says  that  he  thought  that  thereupon  his  rights  over  the 
claims  ceased  ipso  facto,  and  that  the  claims  had  been 
abandoned.  And  the  plaintiffs  take  up  the  same  position. 
Now  this  would  be  all  very  well  if  Goldschmidt  had  been 
merely  a  lessee  for  five  years ;  but  in  addition  to  that  he 
was  also  a  registered  claimholder  and  he  continued  to  be 
such  after  August,  1885.  As  lessee  his  rights  ceased  when 
his  lease  came  to  an  end,  and  in  that  capacity  he  had 
nothing  to  abandon  ;  but  as  registered  claimholder  his  rights 
and  liabilities  continued  so  long  as  he  did  not  abandon  his 
claims  in  the  manner  provided  by  the  law,  and  so  long  as  he 
allowed  his  name  to  remain  on  the  register.  Goldschmidt 
did  nut  in  August,  1885,  wht^n  he  says  he  abandoned  his 
claims,  follow  the  course  prescribed  by  the  Legislature,  and 
accordingly  neither  the  expiry  of  his  lease  under  the  plaintiff 
coni[)any.  nor  any  j private  agreement  come  to  betwet^i  theai, 
can  be  of  any  avail  exce[)t  perhaps  as  between  the  immediate 
parties    thereto.     Neither  Goldschiuidt    therefore    nor    the 


Board. 
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Ma^  22,  plaintiff  company,  who  might  have  taken  the  proper  steps 
juneis.  for  the  removal  of  his  name  from  the  register,  can  now  be 
piorauon'of,'  lizard  to  say  that,  though  he  was  on  the  register,  he  was  not 
fonteta  Jtoing  *^®  rightful  owncr  of  the  claims.  And  here  I  might  shortly 
refer  to  the  ease  of  the  L.  &  8.  A.  Exploration  Co.  vs.  Murphy, 
4  H.  C,  p.  322,  and  5  S.  C.  259,  to  shew  what  importance  is 
attached  to  the  register  of  claims.  In  that  case  a  claim- 
holder,  who  had  ceased  to  pay  licence-money  on  certain 
claims  since  November,  1880,  and  who  had  also  given  up 
all  actual  or  pliysical  occupation  of  his  claims,  was  held 
liable  for  licence-money  up  to  January,  1883,  the  date  when 
his  name  was  cancelled  on  the  register,  the  ground  of  the 
decision  being  that  while  his  name  appeared  on  the  register 
he  was  in  legal  though  not  in  physical  occupation  of  the 
claims.  So  in  the  present  case  Goldschmidt's  name  having 
remained  on  the  register  up  to  September,  1887,  he  was  at 
that  period  the  registered  and  rightful  owner  of  the  claims, 
entitled  to  exercise  the  rights  and  subject  to  all  the  liabilities 
of  owner.  Consequently  I  am  of  opinion  that  these  claims 
were  legally  abandoned  by  the  notice  which  was  given  by 
Goldschmidt  in  September,  1887.  That  being  so  the  claims 
have,  under  sect.  78,  become  the  property  of  the  Bultfontein 
Mining  Board,  and  the  defendant  is  therefore  in  my  opinion 
entitled  to  the  judgment  of  the  Court. 

Cole,  J. : — When  I  first  looked  over  the  pleadings  in  this 
case  I  imagined  that  the  only  question  between  the  parties 
to  the  suit  was  whether  the  defendant  board  had  been 
premature  or  not  in  taking  possession  of  certain  claims  and 
liaving  them  registered  in  their  own  name.  But  at  the 
hearing  of  the  case  it  appeared  that  a  much  broader  question 
was  in  issue — namely,  whether  the  defendant  board  had  a 
right  at  any  time  to  the  claims,  and  whether  the  previous 
holder  of  them  had  anything  to  abandon  within  the  meaning 
of  sect.  78  of  Act  19  of  1883.  The  contention  of  the  plain- 
tiffs counsel  was  that  Goldschmidt  was  simply  the  tenant 
of  the  plaintiff  company  who  were  the  owners  of  the  soil ; 
that  he  stood  in  precisely  the  same  relation  towards  the 
company  as  any  other  tenant  towards  his  landlord  ;  and  that 
when  his  lease,  or  agreement  for  lease,  expired  in  August, 
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1885,  and  neither  party  sought  to  renew  it,  his  tenancy,  ipso        i^ss. 
fctcto,  ceased,  and  that  he  had  nothing  to  abandon.     Now,  if      Juneis, 
this  were  so  there  would  be  no  question  of  the  plaintiffs'  l.&s.a.ex- 

1  t^  ploration  Co., 

rio^ht  to  succeed  in  this  action.     But  we  cannot  shut  our  f^i^'-J^^lt™ 

o  fontein  Mining 

eyes  to  the  special  legislation  which  has  from  time  to  time  Board, 
been  made  in  regard  to  claims  in  mining  areas.  The 
Ordinance  10  of  1874  makes  it  incumbent  on  "  the  inspector, 
or  overseer  under  him,  at  any  digging  to  register  all  the 
claims  at  such  digging  in  the  names  of  the  persons  to  whom 
they  may  be  allotted  or  transferred,  and  also  to  register  all 
abandonments,  re-allotments,  transfers,  &c."  That  Gold- 
schmidt's  claims,  which  are  the  subject  of  this  action,  were 
thus  registered  was  known,  though  we  have  no  evidence  as 
to  whetlier  he  himself  procured  the  registration,  nor  do  we 
know  whether  he  held  the  certificate  of  registration  to  which 
he  was  entitled  under  the  same  Ordinance.  At  first  1  was 
inclined  to  think  that  unless  it  were  proved  that  Goldschmidt 
had  got  his  name  put  upon  the  register  himself,  it  was  not 
incumbent  on  him  to  have  it  removed  when  he  ceased  to  be 
tenant  of  the  claims.  But  on  further  reflection  I  have  come 
to  the  conclusion  that  until  his  name  was  removed  he  would 
have  been  liable  to  such  rates  as  the  Mining  Board  might  be 
entitled  to  levy,  just  as  the  registered  owner  of  land  who  has 
sold  it,  but  has  not  passed  transfer  to  another,  remains 
liable  for  divisional  council  rates.  Being  on  the  register  he 
was  the  ostensible  holder  of  the  claims,  and  his  title  ostensibly 
good  against  any  other  claimant.  It  is  true  that  as  between 
himself  and  the  plaintiff  company  his  verbal  relinquishment 
of  his  lease  in  August,  1885,  freed  him  from  further  liability 
for  rent ;  but  it  did  not  release  him  from  rights  which  third 
parties  might  have  against  him  as  the  still  ostensible  holder 
of  the  claims.  To  do  this  it  was  necessary  that  he  should 
formally  abandon  them,  and  the  Legislature  has  indicated 
how  this  should  be  done  and  what  consequences  were  to 
follow.  It  was  not  till  September,  1887 — two  years  after 
his  tenancy  had  ceased — that  Goldschmidt  pursued  the 
course  he  ought  to  have  taken  in  August,  1885,  and  gave 
formal  notice  of  abandonment.  I  have  no  doubt  that  the 
defendant  Board  induced  him  to  do  this  in  furtherance  of 
their  own  object,  which  was  to  get  the  claims  for  themselves. 
Vol,  v.— Part  l.-(l.  W.  L 
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1888.  but  as  they  were  acting  quite  within  their  legal  rights  in  so 
juneis.  doing  there  is  no  necessity  to  comment  on  the  action  they 
pio*raUotS'  ^^^-  '^^^^  ^^*^^^  required  by  sect.  78  of  the  Act  of  1883 
fo^tein*Millin(r  ^^^  ^uly  gi  vcu  to  the  plaintiff  company  ;  but  Mr.  Currey 
^i^rd.  ^qq]j  jjp  ^]jQ  same  attitude  in  regard  to  it  as  he  did  in  the 
witness-box  and  treated  it  as  something  that  did  not  concern 
his  company  at  all  and  ignored  the  Board's  rights  in  the 
matter  altogether.  In  this  I  think  he  was  mistaken.  It  is 
true  that  Goldschmidt  sought  to  antedate  his  abandonment 
by  saying  that  it  was  made  in  1885 :  in  one  sense  he  was 
right,  but  in  the  legal  sense  he  was  wrong.  His  abandon- 
ment— the  abandonment  contemplated  by  the  law — was  only 
complete  from  the  date  of  his  letter.  And  this  disposes  of 
Mr.  Leonard's  argument  that  inasmuch  as  tlie  defendants' 
pleadings  claim  an  abandonment  in  September,  1887,  and 
Goldschmidt's  letter  on  which  the  defendants  rely  for 
evidence  professos  it  to  have  been  in  1885,  therefore  the 
defendants  were  out  of  Court.  Regarding  as  I  do  the  legal 
abandonment  to  have  been  in  September,  1887,  and  the 
attempt  to  antedate  it  futile,  I  thinlv  the  defendants'  con- 
tention is  a  good  one,  and  that  at  the  expiration  of  the 
thirty  days  after  their  notice,  as  fixed  by  the  statute,  they 
had  a  right  to  take  possession,  and  become  registered  holders, 
of  the  claims  in  dispute. 

Judgment  was  therefore  entered  for  the  defendant  Board, 
with  costs.* 

rPlaintiffs' Attorney?,  Caldecott  &  Piiear."! 
Luefendants'  Attorney,  D.  .J.  Haarhoff.      J 


*  This  judgment  was  reversed  by  tlie  Supreme  Court  on  August  21)  and 
against  tliis  deeision  leave  lias  been  granted  tu  anjieal  to  the  Judicial  Com- 
mittee of  the  Privy  Council. 
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Standard  Bank  vs.  Ward. 

Provisional  sentence. — Liquid  document. — Pledge  of  shares. 

Provisional  sentence  refused  on  a  document  pledging  shares  as 
security/  for  an  overdraft  of  a  current  account  with  a  hanJc 
up  to  a  certain  amount,  which  amount  teas  alleged  in  the 
summons  to  be  due  and  oiving. 

This  was  an  application  for  provisional  sentence  for  the        1888. 
sum  of  £8000,  alleged  to  be  due  and  owing  on  a  certain       '  — 
acknowledgment  of  debt  and  pledge  of  shares  by  which  the      w.'ward. 
defendant,  iu  consideration  of  being  allowed  to  overdraw  his 
current  account  with  the  Bank  to  any  amount  not  exceeding 
£8000,  pledged  and  delivered  certain  shares,  which  the  sum- 
mons prayed  might  be  declared  executable,  as  security  for 
such  overdraft.     A  copy  of  the  defendant's  current  account 
was  annexed  to  the  summons,  shewing  a  debit  balance  of 
£8281  Is.  Id.,  and  an  affidavit  was  filed  by  the  local  manager 
of  the  Bank  stating  that  this  was  the  present  amount  of  the 
overdraft. 

Frames,  for  the  plaintiffs,  contended  that  the  document 
produced  was  an  undertaking  to  pay  any  sum  which  might 
be  due  up  to  £8000,  the  amount  now  alleged  to  be  due  and 
owing. 

Guerin,  for  the  defendant,  was  not  called  upon. 

The  Court  refused  provisional  sentence,  holding  that  the 
document  was  not  a  liquid  one,  being  merely  a  pledge  of 
shares  to  cover  future  debts.  The  actual  amount  of  the 
defendant's  indebtedness  to  the  Bank  required  proof  by  ex- 
trinsic eviden(.'e,  as  was  sufficiently  indicated  by  the  fact 
that  an  affidavit  on  the  subject  had  been  filed.  The  plaintiffs 
should  have  either  obtained  the  defendant's  signature  and 
sued  on  a  stated  account  or,  i'ailing  that,  should  proceed  by 
action  in  the  ordinary  manner. 

ri'Uiuiills'  AtlormvH,  Graham,  ^'IG^^;  .<c  Mallett. "] 
LuWeiiiUuifi  Attoriicy,  D.  J.  IIaauiiufi-.  J 
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Stent  vs.  Gibhon  Brothers. 

Architect's  i^lans. — LiaUlitij  of  carriers. — Measure  of  damages. 

S.,  an  architect  at  Kimherley,  prepared  certain  plans  and  speci- 
fications for  a  hospital,  in  response  to  an  advertisement 
from  a  hospital  committee  at  Pretoria,  inviting  such  designs 
and  ofering  a  p)remium  of  £25  for  those  accepted.  TJie 
designs,  which  were  marked  "  to  he  returned  "  and  of  which 
S.  had  not  been  ahle  to  maJce  copies,  were  received  hy  G.,  a 
carrier,  for  transmission  and  delivery  and  were  lost  hy 
him.  In  an  action  for  damages  sustained  hy  the  loss, 
held,  that  tlie  damages  were  not  to  he  measured  hy  the 
chance  of  obtaining  the  premium  offered,  but  by  the  value 
of  the  time,  labour  and  skill  employed  in  the  preparation 
of  the  plans  and  specifications. 

18SS.  The  plaintiff  in  this  action,  an  architect  at  Kimberley, 

— -,  sued  the  defendants,  a  firm  of  coach  proprietors,  forwarding 
Gibson  Brifl.  agcnts  and  carriers,  for  the  sum  of  £143  15s.  as  the  value 
of  a  parcel  lost  by  them.  The  defendants  admitted  their 
liability  to  compensate  the  plaintiff  for  the  loss  of  the  said 
parcel  and  tendered  the  sum  of  £25.  The  only  question 
therefore  was  one  of  value,  and  it  appeared  from  the  evidence 
that  the  parcel  consisted  of  plans  and  specifications  for  a 
hospital  which  it  was  proposed  to  bnild  at  Pretoria  in  the 
South  African  Eepublic.  The  phiiutiff  liad  prepared  these 
plans  and  specifications  in  response  to  an  advertisement  of 
which  a  copy  liad  been  sent  to  him  and  which  was  worded 
as  follows  :  "  To  Architects.  Plans  and  specifications  for  the 
Volks  Hospital  for  forty  patients,  rooms  for  servants,  &c., 
will  be  received  by  the  Hospital  Commission  up  to  Friday, 
the  9th  December  next.  Further  particulars  may  be  obtained 
from  the  undersigned.  A  premium  of  £25  will  be  paid  for 
the  plans  and  specifications  acce[)te(l.  Fpjtz  Stip:mens, 
Secretary,  Hospital  Commission,"  Further  particulars  had 
also  been  obtained,  stating  that  the  cost  of  the  building  was 
to  be  from  £2000  to  £3500.  The  ])laintifr,  on  going  into  the 
matter,  had  found  that  the  c(jst  of  })r(n'iding  the  accommo- 


149 

dation  mentioned  would  largely  exceed  the  above  amount,  jia'**^*;^ 
and  bad  accordingly  prepared  two  sets  of  plans  and  specifi-  stvntvt 
cations,  the  one  shewing  what  could  be  done  for  £3500  and  Gibson  uros. 
the  other  affording  the  accommodation  desired,  but  at  a  cost 
of  £8000.  These  documents  he  had  marked  "  to  be  returned," 
and  forwarded  to  i\rr.  Stiemens  at  Pretoria  through  the 
agency  of  the  defendants,  by  whom  they  appeared  to  have 
been  lost  in  transit.  His  claim  was  made  on  the  basis  of 
one  and  a  quarter  per  cent,  on  the  above  sums,  that  being 
according  to  his  evidence  the  minimum  charge  which  an 
architect  would  make  if  instructed  to  prepare  such  documents. 
He  estimated  the  actual  value  of  the  time,  labour  and  pro- 
fessional skill  employed  by  himself  and  his  assistants  in  their 
preparation  at  not  less  than  100  guineas,  but  before  tlie  case 
came  on  for  trial  he  had,  in  order  to  avoid  litigation,  offered 
to  accept  the  sum  of  £50  as  compensation  for  their  loss.  He 
had  not  had  time  to  make  copies  of  most  of  the  drawings 
and  specifications,  and,  if  they  had  not  been  accepted  by  the 
Hospital  Committee  and  had  been  returned  to  him  as  directed, 
opportunities  would  probably  have  occurred  of  using  them 
elsewhere.  The  plaintiff  also  stated  that,  as  he  understood 
the  advertisement  and  according  to  professional  custom,  if 
his  designs  had  obtained  the  premium  they  would  still  have 
remained  his  property,  and  the  Hospital  Committee  would 
not  have  been  entitled  to  avail  themselves  of  them  wjtliout 
making  an  arrangement  with  him  as  architect.  Another 
architect,  a  Mr.  Day,  called  for  the  plaintiff,  corroborated 
him  with  regard  to  this  understanding,  and  stated  that  he 
should  estimate  the  value  of  the  work  done  and  expenditure 
of  time  and  labour,  as  described  by  the  plaintiff,  at  fifty 
guineas.  It  was  impossible  to  put  a  market  value  on  plans 
and  specifications  made  for  a  particular  purpose  for  which 
they  were  not  used.  The  only  witness  called  for  tlu^  defend- 
ants was  another  arcliitect,  who  stated  that,  according  to  the 
terms  of  tlie  advertisement,  ho  should  have  cnn>i(lei'e(l  the 
Hospital  Committee  entitled  to  retain  any  plans  and  sj)eeili- 
cations  of  which  they  apjii'ovtd  on  payment  of  tl;e  premium 
offered,  and  t(j  liave  giveii  the  commission  for  the  work  to 
another  architect,  for  wliich  purpose  they  won  11  indeed  pre- 
sumablv  have  chosen  a  local  arcliitect.      lie  admitted,  how- 


Gibson  Bros. 


150 

MaTia.      ®^^^'  *^^*  ^^  ^^^  ^^"  experience  this  course  had  not  been 
swTm.      actually  adopted  and  that  if  the  plans  were  marked  "  to  be 

returned  "  they  could  not  have  been  so  used  except  by  special 

arrangement. 

Jovhert,  for  the  plaintiff,  on  the  question  of  the  measure  of 
damages,  referred  to  Mayne  on  Damages,  3rd  Ed.  pp.  47  and 
189,  and  the  cases  there  cited  of  Watson  vs.  Amhergate  Bail- 
way  Company,  15  Jur.  448 ;  Grafton  vs.  Armitage,  2  C.  B. 
336 ;  Bird  vs.  McGaheg,  2  C.  &  K.  707.  As  the  plaintiff 
had  offered  to  accept  £50  as  compensation  he  would  not 
press  the  claim  for  a  larger  sum. 

Hopley,  C.P.,  for  the  defendants,  contended  that  the  plain- 
tiff, in  competing  under  the  conditions  laid  down,  would  not, 
even  if  successful,  have  been  entitled  to  anything  more  than 
the  premium  of  £25,  and  that  therefore  the  tender  repre- 
sented the  maximum  damages  he  could  have  sustained.  If 
he  marked  the  plans  "  to  be  returned,"  this  was  not  in  com- 
pliance with  the  rules  of  the  competition  and,  had  they  been 
returned  to  him,  they  would  have  been  of  no  appreciable 
value. 

Laueexce,  J.P.  : — The  only  question  to  be  determined  in 
this  case  is  that  of  the  amount  of  compensation  which  the 
defendants  must  be  ordered  to  pay  the  plaintiff  for  the  plans 
and  specifications  lost  by  them.  With  regard  to  the  value 
of  this  parcel  I  am  unable  to  accept  either  the  basis  of  cal- 
culation set  up  by  the  plaintiff,  in  his  declaration  and  the 
particulars  subsequently  supplied,  or  that  set  up  by  the  de- 
fendants in  their  plea.  To  charge  on  the  basis  of  a  percentage 
on  the  estimated  cost  of  the  works  designed  may  be  a  very 
proper  method  when  the  work  has  been  done  on  commission, 
and  the  architect  has  been  specially  instructed  to  prepare 
designs  and  estimates ;  but  that  is  not  the  present  case,  and 
the  plaintiff's  claim  made  on  this  basis  cannot  therefore  be 
sustained.  Neither  can  I  adopt  the  defendant's  view  that 
the  utmost  reward  which  the  plaintiff  could  have  obtained 
for  these  plans  would  be  the  jiremium  or  prize  of  £25, 
offered  by  the  Hospital  Commission  to  the  successful  coni- 
pctitor,  and  that  therefore  this  amount  represents  the  highest 
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value  which  can  be  phiced  on  the  parceh     It  is  quite  un- 
certain whether  the  plaintiff's  plans,  if  they  had  been  received 
by  the  Commission,  would  have  obtained  this  prize,  and  the    G'1j««"  ^'■*»- 
chance  of  obtainin;^  it  is  in  my  opinion  too  remote  a  matter 
to  enter  into  the  assessment  of  damages.     This  view  is  on  the 
whole  confii-med  by  the  case  of  Watsori  vs.  Anibergate  Bail- 
way  Co.  referred  to  by  Mr.  Joubert,  and  by  the  comments  of 
Mr,  Mayne  thereon  in  his  well-known  work  on  "  Damages :  " 
"  There  is  one  case,"    he   says,  "  in  which  there  seems  to 
have  been  a  difference  of  opinion  between  two  learned  judges. 
A  prize  had  been  offered  for  the  best  model  of  a  macliine  for 
loading  barges.     The  plaintiff  had  sent  one  by  railway  but, 
through  the  negligence  of  the  defendant,  it  arrived  too  late, 
and  the  plaintiff  lost  his  chance  of  the  prize.     A  question 
arose  as  to  the  measure    of  damages,  whether   it  was  the 
value  of  the  work  and  materials,  or  whether  the  prize  might 
be  taken  into  consideration.     Patteson,  J.,  seemed  to  think 
it  might;  he  said,  '  The  plaintiff  had  put  his  damage  upon  a 
right   principle,   for   he   said    the   goods   wei'e  made  for  a 
specific  purpose,  which  has  been  defeated  by  the  negligence 
of  the  defendant,  and  they  have  become  useless.'     Erie,  J., 
said,  *  I  have  had  great  doubts  whether  that  chance  was  not 
too  remote  and  contingent  to  be  the  subject  of  damages.' 
No  decision  was  given,  as  the  case  went  off  upon  a  diftVrent 
point.     It  is    apprehended,  however,  that    the    opinion    of 
Erie,  J.,  was  the  true  one.      The  question  seems  to  come 
to  this :  was  the  plaintiff's  chance  of  winning  the  prize  a 
matter  of  such  an  ascertainable  value  at  the  time  of  entering 
into  the  contract  of  carriage,  as  to  have  been  capable  of  con- 
templation by  both  parties  ?     If  it  was  not  ascertainable 
then,  it  is  difticnlt  to  see  how  it  could  have  formed  part  of 
the  contract,  and  if  it  did  not  form  part  of  the  contract, 
it  could  not  enter  into  the  damages  for  breacli.     Suppose 
the  same  carrier  liad  been  entrusted  with  all  the  models  sent 
for  competition,  and   delayed   them  all,  should  he  pay  the 
amount  of  the  prize  to  each,  or   apportion  it  among-  tJK'm, 
or  how  ?     Even  if  the  actual  judges  gave  evidence  that  a 
particular  model  would  have  wnn  the  prize,  still  this  would 
be  matter  ex  post  facto,  uotk'nowii  at  the  time  o:'  the  bargain, 
and   forming  no  part  of  it.'     Adopting  the  view  here  ex- 
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„,— -         attached  to,  or  any  material  guidance  in  our  decision  aftbrded 
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Gibson  Bros.  Jjy^  tJ^g  amount  offered  as  premium  or  the  other  particulars 
supplied  to  the  plaintiff  by  the  Hospital  Commission.  On 
the  evidence  before  us  I  should  say  that  if  these  designs  had 
been  received  by  the  Commission  they  would  have  been 
bound,  if  they  did  not  accept  them,  to  return  them  to  the 
plaintiff,  when  he  might  or  might  not  have  been  able  to  use 
them  in  other  quarters,  or,  if  they  accepted  them,  they 
would  have  found  it  necessary  either  to  accept  his  services 
as  architect  or  to  make  some  other  arrangement  with  him 
before  utilizing  them  for  the  object  in  view.  It  is  impossible 
to  suppose  that  the  plaintiff,  or  any  other  professional  man 
of  any  standing,  would  have  expended  all  the  time  and 
trouble  and  professional  skill  which  the  preparation  of  these 
documents  involved  with  no  further  object  in  view  than  the 
chance  of  obtaining  a  premium  of  £25.  It  seems  to  me 
that  in  the  case  of  a  professional  man,  spending  his  time, 
labour  and  skill  in  the  production  of  some  article,  we  must 
take  the  value  of  such  time,  labour  and  skill,  or  in  other 
words  the  cost  of  production,  as  the  measure  of  damages  in 
the  event  of  its  loss.  The  defendants  as  carriers  received 
this  parcel,  and  it  appears  from  the  evidence  that  the  plain- 
tiff specially  informed  them  of  its  nature  and  contents,  and 
of  the  importance  he  attached  to  its  due  transmission  and 
delivery,  a  duty  which  they  undertook  for  reward  and  which 
they  have  failed  to  perform.  There  does  not  appear  to  have 
been  any  condition  made  by  the  defendants,  as  is  sometimes 
made  by  Railway  Companies  and  other  carriers,  limiting 
their  liability,  in  the  absence  of  a  special  declaration  of 
higher  value,  and  payment  of  a  special  fee  in  the  nature  of 
an  insurance,  to  a  certain  amount.  That  being  so,  we  must 
simply  take  the  value  of  the  article  made  by  the  jdaintiff,  and 
entrusted  by  him  to  tlie  care  of  the  defendants  in  good 
faith  and  for  a  reasonable  purpose,  as  ascertained  by  the  cost 
of  production,  as  the  measure  of  damages  for  which  they 
are  responsible.  Suppose,  for  instance,  the  plaintiff  was  not 
an  architect  but  an  artist.  We  might  take  the  anahjgous 
case  of  an  artist  living  at  Birmingham,  painting  a  picture 
there,  and  sending  it  to  London  by  the  lailwayfor  exhibition 
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at  the  Royal  Academy.     If  the  picture  were  lost  in  transit,       j/^^^^ 
we  could  not  take  into  consideration  in  assessinff  damapjes      ^^-—- 

"  <-->  ntent  vs. 

the  possibility  of  the  picture  being  purchased  by  the  Gibson  Uroe. 
trustees  of  the  Chantrey  Bequest,  or  by  some  private  pur- 
chaser at  a  fancy  price.  Neither  could  we  say  that,. because 
the  i)icture  might  have  been  returned  unsold  and  re- 
mained on  the  hands  of  the  artist,  he  had  sustained  no 
ascertainable  damage  by  its  loss.  I  take  it  that  in  such  a 
case  the  Court  would  have  to  consider  the  value  of  the  artist's 
time,  and  the  amount  of  time  spent  on  the  production  of  the 
picture  and  other  similar  points  in  order  to  arrive  at  an 
estimate  of  its  value  and  of  the  damage  sustained  by^its  loss. 
Applying  a  similar  test  to  the  present  case,  and  bearing  in 
mind  the  offer  made  by  the  plaintiff  to  accept  the  sum  of 
£50  as  compensation,  and  the  independent  evidence  of  Mr. 
Day  as  to  the  value  of  the  time  and  skill  stated  by  the  plain- 
tiff to  have  been  employed  on  the  production  of  these  designs, 
I  am  of  opinion  that  a  judgment  for  the  plaintiff  for  the  sum 
of  £50  and  costs  will  meet  the  requirements  of  the  case. 

Solomon  and  Cole,  JJ.,  concurred. 

[Plaintiff's  Attorneys,  Caldecott  &  Bell."] 
Defendants'  Attorney,  Dewhurst.  J 
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MAGISTRATE'S  COURT  CASES  REVIEWEn. 


Queen  vs.  Alexander. 

Aef  13,  188G,  §  2. — Negligence  hy  Cabdriver. — Magistrate' 9 
Jurisdiction. 

On  a  charge  of  contravening  sect.  2  of  Act  13, 1886,  it  is  neces- 
sary for  the  Crown  to  furnish  at  least  as  strong  proof  of 
negligence  as  would  le  required  of  a  plaiyitiff  in  a  civil 
action  for  damages  caused  thereby.  In  the  absence  of  such 
proof,  a  conviction  under  the  section  was  quashed  on  review. 
Magistrates,  in  trying  cases  under  this  section,  are  not 
entitled  to  pass  sentences  exceeding  the  amount  of  their 
ordinary  Jurisdiction. 


18P8. 
March  7. 


Queen  vs. 
Alexander. 


Laueence,  J. : — A  case  has  come  before  me  in  review 
from  the  police  magistrate  of  Kimberley,  in  which  a  man 
named  Alexander  was  charged  with  contravening  sect.  2  of 
Act  13  of  1886  by  negligently  driving  a  cart  and  horses  over 
one  Llewellyn,  a  child  about  two  years  of  age,  and  thereby 
breaking  his  leg.  The  prisoner  was  convicted  and  sentenced 
to  six  months  hard  labour.  The  section  is  as  follows  :  "  xiny 
driver  or  other  person  having  the  charge  of  any  carriage  or 
vehicle  injuring  any  person  by  negligence  shall  upon  con- 
viction be  liable  to  a  fine  not  exceeding  one  hundred  pounds 
sterling,  or,  in  default  of  payment,  to  imprisonment,  with  or 
without  hard  labour,  and  with  or  without  spare  diet,  for  any 
period  not  exceeding  two  years,  or  to  botli  such  fine  and 
such  imprisonment."  There  is  nothing  in  the  section 
extending  the  ordinary  jurisdiction  of  magistrates,  and  tlie 
utmost  sentence  which  it  was  competent  for  the  magistrate 
to  impose  was  therefore  one  of  three  montlis  liard  labour. 
On  the  facts,  however,  I  do  not  tliink  tliat  the  conviction 
can  bo  supported.  By  the  section  in  question  cabch'ivers  are 
made    criminally    responsible    for    negligence ;    and    it   is 
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certainly  necessary  that  there  sliould  be  at  all  events  equally 
clear  proof  of  negligence  in  such  cases  as  the  Court  would 
require  in  a  civil  case.  In  the  present  case  the  child,  which 
fortunately  sustained  no  permanent  injury,  was  of  course 
too  young  to  give  evidence.  The  only  witness  for  the  pro- 
secution, who  actually  saw  how  the  accident  happened,  gives 
the  following  account  of  it :  "I  watclied  the  child  go  out 
and  cross  the  road.  I  saw  a  cab  driven  from  the  direction  of 
the  mine.  When  in  the  middle  of  the  road  he  pulled  his 
horses  to  the  right.  The  driver  called  to  the  child  and  drew 
the  reins  in.  He  did  not  stop  them,  merely  checked  them. 
The  oft'  or  right  hand  horse  knocked  the  child  down  and  the 
right  wheel  passed  over  it.  I  called  to  the  driver,  the 
prisoner,  to  stop.  He  drove  on,  saying  it  was  not  his  fault. 
....  The  prisoner  was  not  driving  fast."  There  seems  to 
be  nothing  in  this  evidence  to  shew  that  the  accident  was 
caused  by  negligence  on  the  part  of  the  prisoner,  neither  is 
this  proved  by  the  fact  that,  as  stated  by  another  witness,  he 
was  on  the  wrong  side  of  the  road.  This  would  be  very 
material  if  it  were  a  case  of  collision  between  two  vehicles ; 
but  I  do  not  see  that  it  amounts  in  itself  to  negligence  or  in 
any  way  tends  to  shew  that  the  injury  to  the  child  was 
caused  by  negligence  on  the  part  of  the  driver.  So  long  as 
the  road  was  clear,  he  was  entitled  to  take  his  own  course ; 
if  he  met  or  passed  another  vehicle  it  was  his  duty  to  take 
his  proper  side  ;  and  on  whichever  side  he  was  he  was  equally 
bound  to  use  due  diligence  not  to  injure  anybody.  A  witness 
who  was  a  passenger  in  the  cart  was  called  for  the  defence 
and  stated  that  the  prisoner  was  driving  carefully ;  this 
witness  did  not  see  the  child  or  know  that  it  was  injured. 
No  doubt  it  is  very  proper  that  if  cabdrivers  by  reckless 
driving,  such  as  in  the  experience  of  all  of  us  is  far  too 
common  here,  injure  other  people,  they  should  be  punished 
for  that  offence,  and  the  section  under  which  the  prisoner 
was  charged  is  in  my  opinion  a  very  useful  and  salutary 
enactment.  But  on  the  other  hand  it  is  equally  notorious 
that  if  young  children  or  babies,  as  in  the  present  case,  are 
allowed  to  play  about  in  the  streets,  it  is  often  extremely 
difficult  for  the  most  careful  driver  to  avoid  running  over 
them.    In  the  case  of  a  statutory  oifence,  such  as  the  present, 


1888. 
March  7. 


9 

Al 


uecn  rt. 
exander. 


156 

March?      J"^*  ^^  '^  *^^  ^^^^  ^^  ^^^  Other  ci'lme,  it  is  the  duty  of  the 

Qa^w      Crown  to  clearly  prove  the  prisoner's  guilt.     In  the  case 

Alexander,     under  review  I  think  there  was  no  such  proof,  and  the  Croivn 

Prosecutor,  who  has  seen   the  papers,  is   not   prepared   to 

support  the  conviction,  which  will  accordingly  be  quashed. 


Queen  vs.  Zoetwater. 


Act  27,  1882,  sect.  8,  clause  5. — Police  offences. — Messenger  of 
B.  M.  Court. 

Hindering  the  messenger  of  a  Resident  Magistrate's  Court,  in 
the  execution  of  his  duty  as  such,  is  not  an  o  fence  'punish- 
able imder  clause  5  of  sect.  8  of  Act  27,  1882,  even  though 
the  messenger  happen  also  to  he  the  chief  constable  of  the 
district. 

1S88.  Solomon,  J.  : — A  case  came  before  me  in  review  from  the 

—  "      Eesident  jMagistrate  of  Barkly  West,  in  which  a  prisoner 

Queen  vs.  3   r         rr  ii-i  -i  r 

Zoetwater.  named  Jan  Zoetwater  was  cJiarged  wath  contravening  clause  5 
of  sect.  8  of  the  Police  Offences  Act,  27  of  1882,  by  hinder- 
ing one  Flannery,  the  messenger  of  the  magistrate's  Court, 
Barkly  West,  in  the  exoeutiou  of  his  duty.  The  only 
witness  called  for  the  prosecution  was  Flannery  himself,  who 
deposed  that  on  the  9th  of  March  last  he  wont  to  execute 
two  writs  agaiust  the  movables  of  the  accused's  brother,  and 
that  whilst  driving  in  certain  stock,  which  he  had  attached, 
along  the  road  to  Barkly  AVest,  he  met  the  prisoner,  who 
rode  furiously  among  the  stocdc  and  so  scattered  the  animals 
that  they  could  not  be  again  collected  together.  Zoet- 
water was  found  guilty  and  sentenced.  Clause  5  makes 
it  an  offence  for  any  person  to  hinder  or  disturb  any  con- 
stable, policeman,  or  oHicer  of  any  local  authority  in  the 
execution  of  his  duty.  Now  it  is  true  that  Flannery  ha})p(;ns 
to  be  the  chief  constable  as  well  as  the  messenger  of  the 
Court,  but  lie  was  acting  on  this  occasion  in  tlie  execution  of 
his  duty  as  messenger  and  not  as  chief  coustabh^,  and  clearly 
therefore  the  prisoner  was  not  guilty  of  hindering  or  disturb- 
ing him  in  the  execution  of  liis  duty  as  a  constable.  The 
convietion  must  be  quashed. 
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Queen  vs.  Saul. 

Theft — Possession. 

Wliere  a  'prisoner  had  been  convicted  of  stealing  a  horse,  and 
tlie  onhj  evidence  against  him  was  that  he  was  found  in 
possession  of  it  more  than  six  months  after  it  had  been  lost, 
and  he  explained  that  he  had  rdeased  the  horse  out  of  the 
pound  at  the  request  of  a  third  party ,  ivho  had  requested  him 
to  keep  it  as  securitg  for  the  fees,  and  produced  a  7'eceipt 
from  the  poundmaster  ivhich  supported  his  statements,  tlie 
conviction  was  quashed. 

Laueexce,  J.P.  : — Antonie  Saul  was  charged  with  three  Maf i. 
others  on  xVpril  21,  before  the  assistant  magistrate  of  Barkly  QueeiT^saui. 
West,  with  having,  on  or  about  April  19,  stolen  a  mare 
the  property  of  one  Louw.  The  evidence  was  to  the  effect 
that  Louw  lost  the  mare,  which  was  hobbled  on  his  erf,  last 
October.  On  April  19  the  prisoner  Saul  was  seen  riding 
the  mare,  in  company  with  the  other  prisoners.  He  refused 
to  give  it  up  when  claimed,  and  the  whole  party  were 
arrested.  On  this  evidence  the  other  prisoners  were  dis- 
charged, but  Saul  was  convicted  and  sentenced  to  receive 
twenty-five  lashes.  This  is  not  a  case  of  possession  of  pro- 
perty wliich  had  been  very  recently  stolen,  as  the  mare  had 
been  missing  for  more  than  six  months  before  it  was  found 
in  possession  of  the  prisoner.  At  the  same  time  in  the 
circumstances  he  might  properly  be  recjuired  to  justify  his 
possession  ;  and  the  account  he  gave  was  that  last  December 
a  man  named  Jan,  or  Jackson,  asked  him  to  release  two  of 
his  horses  which  were  impounded,  and  that  he  did  so,  paying 
£1  19s.  in  pound  fees.  Jan  then  told  him  to  keep  one  of  the 
animals  until  he  returned  from  the  Transvaal,  when  he  would 
redeem  it,  and  tliis  animal  was  the  mare  claimed  by  Louw. 
In  support  of  this  statement  the  prisoner  produced  the 
poundmaster's  receipt  for  the  fees.  The  receipt  describes 
the  animals  as  '"two  mares  impounded  on  November  7, 
1887,"  and  is  endorsed  "  these  horses  released  by  Tony  Saul 
on  account  of  Jackson."     There  is  no  reason  to  doubt  that 
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1888.        this  receipt  referred  to  the  animal  in  question,  in  which  case 

May  !•  .        ,  ,  .  , 

it  IS  clear  that  it  was  not  stolen  by  the  prisoner  on  April  19, 


Qaeen  vt.  Saul. 


neither  is  there  anything  in  the  facts  to  support  the  inference 
that  he  received  it  knowing  it  to  have  been  stolen.  The 
case  was  a  proper  one  for  inquiry,  but  the  evidence  does  not 
appear  to  warrant  the  conviction,  which  must  therefore  be 
quashed. 
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excealing  five  years.  The  Governraeat  gave  notice  under  Act 
3  uf  187y  t)f  their  intention  to  resume  possession.  Before  the 
statutory  interval  had  expired,  the  divisional  council,  on  an 
ex  parte  application,  obtained  an  order  in  chambers,  under  Act 
l.*8  of  1881,  for  the  attachment  and  sale  of  the  land  in  question 
to  satit-fy  their  claim  for  rates.  An  application  made  on  behalf 
of  the  (xovernment  to  set  aside  this  order  was  refused.  In 
proceedings  instituted  by  a  divisional  council,  a  warrant  to  sue 
signed  by  tlie  civil  commissioner  as  chairman  is  necessary  only 
where  such  warrant  is  required  under  the  rules  of  Court. 
Judge,  N.  0.,  vs.  Kimherhy  Divisional  Council  ..  ..     341 

1.  Dominium. — See  Deed  of  Sale         ..  ..  ..  ..  ••      l'>7 

2.  See  Contract  of  Sale  (2)  270 

Elkction  Petition.  —  Employment  of  Voters.  —  Personation.  — 
Scrutiny. — Corrupt  Practices. — Agency. —  Constitution  Ordi- 
nance.—Acts  21  of  1859,  14  of  1874  and  9  of  1883.— On  an 
election  petition  which,  the  seat  being  claimed  by  the  petitioner, 
involved  a  scrutiny,  the  votes  of  persons  disqualified  from  voting 
under  sect.  35  of  Act  9  of  1883  were  struck  otf  the  poll,  not- 
withstanding the  provisions  of  sect.  50  of  the  Constitution 
Ordinance ;  but  with  regard  to  persons  not  entitled,  under  the 
provisions  of  sect.  10  of  the  said  Ordinance,  to  be  registered  as 
voters  or  to  vote,  the  register  was  held  to  be  conclusive  and  the 
votes  of  such  persons  were  therefore  not  struck  off.  The 
employment  of  electors  as  members  of  a  band  or  as  cab-drivers 
is  not  in  itself  a  corrupt  practice,  neither  does  it  disqualify  such 
electors  from  voting  under  sect.  35  of  Act  9  of  1883.  Where 
a  successful  candidate  after  an  election  presented  a  voter,  who 
had  taken  an  active  part  in  his  favour  by  speaking  at  public 
meetings,  but  who  had  not  canvassed  for  him  or  otherwise 
acted  as  his  agent,  with  certain  shares  as  a  "  souvenir  "  of  the 
election  :  Held,  that  such  presentation  did  not  in  itself  amount 
to  a  corrupt  practice,  neither  did  it  disqualify  the  recipient  as  a 
paid  agent.  The  surnames  of  certain  electors  were  misspelt  on 
the  register:  Held,  there  being  no  doubt  as  to  their  identity, 
that  their  votes  were  good.  An  elector  can  only  vote  once. 
Where  certain  electors,  wlio  were  entitled  to  vote  for  four 
candidates,  after  giving  one  or  more  votes  at  one  jxilling  station, 
afterwards  voted  elsewhere,  the  later  votes  were  struck  off  the 
p(  ill.  A  certain  association  having  been  formed  in  connection 
with  the  election,  and  having  resolved  to  support  certain 
candidates,  and  having  given  a  "  smoking  concert"  at  which  a 
number  of  voters  were  supplied  with  liquor  and  cigars:  Held, 
on  tlie  facts,  that  the  agency  of  this  association  for  the 
candidates  whom  it  supported  had  not  been  proved  and  that 
therefore  the  entertainment  in  question  did  not  amount  to  a 
corrupt  practice  by  a  candidate's  agent.     Lord  vs.  (J Lear y     ..      312 

Employmknt  OF  Voters. — See  Election  Petition       ..  ..  ..       Ih. 

Exi'Ei'Tio  KEi  lUDicATAE. — Scc  Usc  aiid  Occupatiou  ..  ..      216 


1.  Exception — See  Contract  of  Sale  (1)         ..  ..  ..  ..     li»3 

2.  See  Land  Court  199 

Execution  OF  Writ. — See  Messenger  of  R.  M.  Court         ..  ..     170 

Game  Licence. — Market  Master. — Plea  of  Ouilfy. — Act  30,  1886, 
§4. — B.,  a  market-master,  pleaded  guilty  to  contravening  sect.  4 
of  Act  36  of  1886  by  selling  game  without  a  licence  and  was 
convicted  of  that  offence.  It  appeared  that  the  owner  of  the 
game,  on  whose  behalf  B.  sold,  held  a  licence  under  the  Act : 
Held,  that  the  owner  was  the  seller  and  B.  merely  acted  as  his 
agent  and,  as  the  evidence  negatived  the  commission  of  the 
alleged  offence,  notwithstanding  the  plea  the  conviction  must 
be  quashed.     Beddovie  ys.  Uie  Queen     ..  ..  ..  ..159 

Imam,  Appointment  and  Dismissal  of. — See  Mohammedan  Law  ..  214 
Indictment. — iitamiy  Acts. — Broker. — A  person  carrying  on  the 
business  of  a  broker  without  the  Lcence  required  by  the  tariff 
contained  in  the  Schedule  to  Act  20  of  1884  is  liable  to  iiiosecu- 
tion  under  sect.  6  of  Act  13  of  1870.  P.  was  convicted  of 
broking  without  a  licence.  The  only  evidence  was  that  he  had 
in  one  case  sold  and  in  another  received  for  sale  certain  ostrich 
feathers  on  commission  :  Held,  on  review,  that  the  Crown  had 
failed  to  prove  that  P.  exercised  the  trade  or  calling  of  a  broker, 
as  defined  by  sect.  3  of  Act  38  of  1887,  and  the  conviction  must 
therefore  be  quashed.     Queen  vs.  I'locl-eu  .,  ..  ..      3G8 

IssohVEycw— Trustee.— Ord.G,  1843,  §§48,  52.— Where  the  trustee 
of  an  insolvent  estate  had  left  tl)e  culony  previous  to  the  con- 
firmation of  his  appointment,  the  Court,  without  making  an 
order  for  his  removal,  directed  a  six,'cial  meeting  of  creditors  to 
be  held  for  the  election  of  another  trustee.     In  re  Estate  (f 

Schiff  205 

Interdict. — See  Computation  of  Time  ..  ..  ..  ..      249 

Intehpleadkb. — See  Attachment  of  Gowls    ..  ..  ..  ..      254 

1.  Joint  Stock  Company. — Prospectus. — Misrepresentation. — Be- 
scission  of  Contract. — AVliere  a  jilaiutiff  Lad  applied  lor  sbiues 
in  a  raining  conqiany  on  tlie  faith  of  a  ])rosi>ectus  which 
announced  tliat  the  company  was  "to  1x3  incorj orated  with 
limited  liability,"  and  about  eighteen  mouths  afterwards  brou'jlit 
an  action  for  the  rescission  of  his  contract  to  take  shares  on  the 
ground  that  the  comjjany  had  not  been  so  incorpoiated,  and  it 
api)eared  that  the  delay  in  registration  under  the  Coiiifianies  Act 
iiad  arisen  througli  accidental  circumstances  fur  wliicli  the 
company  was  not  to  blame,  and  of  which  tl)e  jilaintiff  was  or 
might  have  been  aware,  and  the  company  had  in  lact  been 
registered  l)efore  the  action  was  tried:  Held,  tliat  the  ])laintitf 
was  not  entitled  to  be  released  from  liis  contract.  Gcddes  vs. 
Kaifur  Wif/itliii  (J.  M.  Co.  ..  ..  ..  ..  ,.178 

-•  Hee  Coiii]>utation  of 'I'ime        ..  ..  ..  ..  ..      L'l!» 
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JuuisDicTioN. — See  Provisional  Sieutence        .,  ..  ..  .,      1!»7 

Justification,  plea  of. — See  Master  and  Servant    ..  ..  ..      18 J 

Land  Court. —  Title. — Rectification. — Exception. — Ord.    13,   1876, 
O.  W. — A.  and  B.  had  a  dispute  as  to  the  boundaries  of  their 
farms.     B.  obtained  a  judgment  of  the  Griqualand  West  Land 
Court  allowing  his  claim  to   his   farm  subject  to  the  future 
settlement  of  the  boundary  line.     Subsequently  title  was  issued 
to  him  by  the  Colonial  Government  with  a  diagram  annexed 
including   the   ground    in   dispute   within   his   boundary.      A. 
brought  an  action  in  which  he  claimed  this  ground  and  prayed 
for  a  declaration  of  rights  and  amendment  of  titles  and  diagrams. 
An  exception  to  this  declaration,  on  the  ground  that  it  disclosed 
no  cause  of  action,   was  overruled    with   costs.     Jacobs  and 
another  vs.  Vorster  ..  ..  ..  ..  ..  ..      I'JU 

Landlord's  Lien. — See  Attachment  of  Goods  ..  ..  ..     254 

Lkvel  Crossing. — See  Tramway        ..  ..  ..  ..  ..      202 

Magistrate's  Discretion. — See  Costs  (2)     ,.  .,  ..  ..      305 

^Lvgistrate's  Judgment. — See  Attachment  of  Immovable  Proj^erty  1U2 
Magistrate's  Jurisdiction. — Prod.  41  of  1872,  G.  W.—Act  16, 
1882,  §  12 — The  jurisdiction  of  the  Additional  Magistrate  for 
the  District  of  Kimberley  is  limited  to  the  area  defined  by 
Proclamation  41  of  1872,  G.  W.,  this  Proclamation  not  having 
been  impliedly  repealed,  nor  the  jurisdiction  extended  to  the 
whole  District,  by  the  provisions  of  Act  16  of  1882.     Queen  vs. 

Tommy 382 

Market-Master. — See  Game  Licence  ..  ..  ..  ..      15t) 

Master  and  Servant.- — Wrongful  Dismissal.  —  Justification. — 
Measure  of  Damages.- — H.  sued  D.,  a  tradesman  by  whom  he 
had  been  employed,  for  wrongful  dismissal.  D.  justified  on  the 
ground  that  H.  had  assaulted  a  fellow-servant  and  created  a 
disturbance  on  his  business  premises :  Held,  on  the  facts,  that 
the  assault,  which  was  to  some  extent  provoked,  and  tlie  con- 
sequent disturbance,  which  was  not  proved  to  have  in  any 
way  injured  D.  in  his  business,  did  not  afford  sufficient  justitica- 
tion  for  summary  dismissal,  and  that  H.  was  tlierefore  entitled 
to  damages  equivalent  to  a  month's  salary  in  lieu  of  nutice. 
Where  the  {leriod  over  which  the  contract  of  service  extended 
was  still  unexpired  when  the  action  for  wrongful  dismissal  was 
tried,  the  Court  gave  as  damages  the  amount  of  unpaid  salary 
for  the  whole  period  in  the  absence  of  any  evidence  tiiat  tlie 
jilaintiff  could  or  was  likely  to  obtain  other  eini)loyment  for  any 
jwrtion  of  the  period  in  question.     Ilaupt  vs.  Diehd  Bros.       ..      185 

1.  Measure  of  Damages. — See  Master  and  Servant  ..  ..       Jh. 

2.  See  Contract  of  Sale  (1)  VX) 

3.  See  Contract  of  Sale  (3)  ..  ..  ..  ..  ..      353 

Me.ssenger  of  11.  M.  Court. — Execnfion  of  Writ. — Xegligtuce. — 

Ord.  37,  1828,  §  8. — Act  20,  1856,  §  53,  and  tiched.  JJ.  §  58.— 
In  an  actiuu  aj;aiusl  the  Mes-.-en^cr  v(  a  Mauistrate's  Cuiut  for 
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damages  sustained  owing  to  his  negligence  in  executing  a  certain 
writ :  Ildd,  that  there  was  some  evidence  of  negligence  on  the 
l)art  of  the  defendant  but  that,  as  it  did  not  api)ear  that  the 
plaintiff  had  sustained  any  damages  thereby,  the  action  must 
faih     Where   property   which   the    Messenger  was  about    to 
attach  was  claimed  by  a  third  party,  and  he  thereuj^n  reported 
the   claim   to   the    plaintiff's    attorney,  and   applied    for    an 
indemnity  which  was  not  given :  Held,  that  in  the   circum- 
stances of  the  case  he  was  justified  in  not  proceeding  with  the 
attachment.     L.  &  S.  A.  Erploration  Company  vs.  Hayhittel     170 
Misrepresentation. — See  Joint  Stock  Company  (1)  ..  ..     178 

Mohammedan  Law. — Mosque  —  Vakheeh. — Appointment  and  Dis- 
jnissal  of  Imam — According  to  Mohammedan  Law,  the  founder 
of  a  mosque,  or  the  duly  ajipointcd  Vakheels  or  Trustees,  as  the 
representatives  and  with  the  consent  of  the  majority  of  the 
congregation,   have   the  right    on   any   reasonable  ground   to 
summarily  dismiss  the  Imam  or  Priest.     A  site  for  a  mosque 
was  granted  by  the  owners  of  the  soil  to  the  Indian  Mohammedan 
Community  at  Kimberley  and  a  lease  was  subsequently  executed, 
demising  the  property  to  trustees  on  their  behalf  and  for  that 
])urpose.     Previous  to  the  execution  of  the  lease,  the   Indian 
Mohammedans,  finding  themselves  unable  to  erect  the  mosque 
without  the  assistance  of  other  members  of  the  same  faith, 
obtained  such  assistance  on  the  understanding  that  the  mosque 
when  completed  should  belong   to  the  general  Mohammedan 
community.     In  pursuance  of  this  agreement,  the  mosque  was 
built  and  the  Imam  was  elected  and  his  stipend  paid  by  the 
general   body   of  Mohammedans.      Subsequently    the   Indians 
claimed  the  right  to  dismiss  the  Imam  without  consulting  and 
contrary  to  the  wishes  of  the  other  and  larger  ])ortion  of  the 
congregation.     An  action  brought  to   enforce   this  claim  was 
^      dismissed  with  costs.     Jlessen  and  others  va.  Daout      ..  ..      214 

Mosque. — See  Mohammedan  Law       ..  ..  ..  ..  ..       Ih. 

1.  MuNiciPAi,iTY. — Act  4.'),  1882. — Bye-Jaw. — Ptihlication. —  Ultra, 
vires. — Costs. — Where  a  municipal  bye-law  has  been  approved 
and  published,  as  jirovided  by  sect.  Ill  of  Act  45  of  1882,  it 
is  not  necessary  in  a  prosecution  for  its  contravention  to  adduce 
formal  proof  of  such  publication.     A  bye-law  rendering  it  an 
offence  to  disobey  the  directions  of  a  municipal  sanitary  in- 
spector or  other  officer  duly  appointed  was  held  not  to  be  ultra 
vires  as  unreasonable.     A  municipality  was  empowered  by  one 
of  its  regulations   to  remove  rubbish.     The  occupier  of  certain 
l>remises  refused  to  obey  the  directions  of  a  sanitary  constable 
tiiven  with  a  view  to  the  exercise  of  this  power  on  the  grf)und 
that  he  preferred   to  do  the  work  himself,  and  for  this  refusal 
was   convicted    of    contravening    the   aforesaid   bye-law.      On 
ai)pcal,  tliis  conviction  was  confirmed  but  an  application  by  the 
rcs|iondcnts  for  costs  was  refused.      Wi'jldman  vs.  Bi-aroiisfield 
MniiiripaJity  ..  ..  ..  ••  ••  ••  •■      -•''* 

2. ^^ee  r.yc-iaw  ('_';  -'^o 
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1.  Nkougence, — See  Messenger  of  It.  M.  Court      ..  ..  .,     170 

2.  See  Tramway     ..  ..  ..  ..  ..  ..  ..     202 

Notice  OF  Meeting. — See  Computation  of  Time  ., .  ..         ,.     249 

Ord.  37,  1828,  §  8.— See  Messenger  of  R.  M.  Court 170 

4,  1837.— See  Sunday  Trading 363 

1,  1838.— See  Sunday  Trading Ih. 

6,  1843,  §§  48,  52.— See  Insolvency 205 

11,  1872,  G.  W.— See  Ante-nuptial  Contract 184 

13, 1876,  G.  W.— See  Land  Court 199 

Pactum  de  non  petendo. — See  Provisional  Sentence        ..  ,.     197 

Payment  by  Broker  to  Vendor. — See  Principal  and  Agent  (2)  ..     335 
Penalty. — See  Bye-law  (2)     ..  ..  ..  ..  ..  ,.     375 

Personation. — See  Election  Petition..  ..  ..  ..  ,.     312 

Plea  of  Guilty. — See  Game  Licence  ..  ..  ..  ,.      159 

Pleading. — See  Use  and  Occupation..  ..  ..  ..  ..     240 

Possession  of  Movables. — See  Attachment  of  Goods        ..  ..     254 

1.  Practice. — See  i*rovisional  Sentence         ..  ..  ..  ..      197 

2.  Burden  of  Proof. — Right  to  begin. — Act  10,  1872,  §  54. 

— In  an  action  for  the  forfeiture  of  a  cart  and  horses  used 
for  the  removal  of  smuggled  goods,  where  the  only  defence 
pleaded  was  that  the  cart  and  horses  had  been  so  used  witliout 
the  consent  or  knowledge  of  either  the  owner  or  his  agent: 
Held,  that  the  burden  of  proof  of  such  absence  of  knowledge  or 
consent  lay  with  the  defendant.  Collector  of  Customs  vs. 
Maree  ..  ..     303 

1.  Principal    and    Agent.  —  Share-broker. —  Custom    of   Share- 

market. — T.,  a  share-broker  at  Kimberley,  bought  certain  shares 
on  instructions  from  B.,  for  which  payment  was  to  be  made  on 
their  delivery  from  Natal.  Shortly  after  the  contract  was  made 
B.  left  Kimberley  for  the  Orange  Free  State,  leaving  behind 
him  CLTti^m  dishonoured  cheques  and  intending,  as  was  alleged, 
to  abscond  and  del'raud  his  creditors.  Criminal  proceedings 
were  taken  against  him  and  he  was  arrested  and  his  extradition 
a])plied  for.  Meanwhile  T.,  who  alleged  that  by  the  custom  of 
the  market  he  had  made  himself  personally  responsible  to  the 
vendors  in  Natal,  sold  and  delivered  the  shares  to  a  third 
party  in  order  to  protect  himself.  B.  however  returned  to 
Kimberley  before  the  arrival  of  the  scrip,  of  which  the  market 
value  had  meanwhile  considerably  increased,  and  on  its  arrival 
demanded  delivery  :  Held,  on  these  facts,  that  B.  was  entitk-d 
to  recover  damages  from  T.  for  l)reach  of  contract.  Bernstein 
vs.  Tayler   ..  ..  ..  ..  ..  ..  ..  ..      258 

2.  Broker. — ■Fagmtnt  by  Broker  to  Vendor. —  Cxstomof  Share- 

miirket. — X.,  a  broker,  sold  certain  shares  at  Kimberley  for  J. 
to  W.,  who  lived  in  Natal,  and  handed  J.  a  broker's  note, 
according  to  the  terms  oi'  which  payment  was  t<i  !>€■  l)y  "sight 
draft,  scrip   attached.'"     A  similar  in'te  was  firwarded  to   W. 
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On  the  same  day  N.,  as  was  customary  in  such  transactions, 
\md  J.  the  purchase  pric*  less  brokerage  and  received  from  him 
the.  shares.     N.  then  drew  on  W.  for  the  amount  but  the  bill 
was  dishonoured  on  presentation.     N.  thereupon  requested  J. 
to  refund  the  amount  paid  and  take  back  the  shares  and  on  his 
refusal  resold  them  at  a  loss.     By  the  custom  of  the  share- 
market  and  in  the  view  taken  by  the  parties  to  this  transaction 
W.|  though  residing  in  another  colony,  was  not  regarded  as  a 
f(ireign   principal.     On  a  sjxicial   case  stating  these  facts  the 
Court  held  that  N.  was  not  entitled  to  recover  from  J.  the 
amount  lost  on  the  resale  of  the  shares.     Niehuhr  and  another 
vs.  Joel        ..  ..  ..  ..  ..  ..  ..  ..      33.5 

PRoa.AMATiox  41,  1872,  G.  \V. — See  Maeisf rate's  Jurisdiction       ..     382 
Prospectus. — See  Joint  Stock  Company  (1)  ..  ..  ..  ..      178 

^R0VISI0^'AL  Sen'ten'GE. — lurisdidion. — Practice. — Pactum  de  non 
petendo. — M.  &  Co.  sued  P.  in  the  Magistrate's  Court  on  a  dis- 
honoured cheque.     P.  pleaded  an  agreement  to  give  time  for 
payment  made  with  M.,  an  absent  member  of  the  plaintiff  firm. 
After  the  pleadings  had  closed,  the  Magistrate  postponed  the 
hearing  in  order  to  obtain  the  evidence  of  M.     The  plaintiffs 
then,  without  notice  to  the  defendant,  withdrew  the  case  and 
applied  to  the  High  Court  for  provisional  sentence.    P.  objected 
that  the  Court  had  no  jurisdiction,  the  plaintiff  having  elected 
another  forum  where  issue  had  been  joined,  and  also  raised  the 
same  defence  as  in  the  Magistrate's  Court.    The  Court,  without 
ruling  on  the  preliminary  objection,  held  that  the  defendant's 
allegations,   in    the    absence    of    contradiction    by   M.,   were 
sufficient  to  justify  the  refusal  of  provisional  sentence,  but  by 
consent  of  parties  granted  final  judgment  for  the  amount  claimed, 
execution  to  be  stayed  till  the  expiration  of  the  period  for  which 
the  defendant  pleaded  that  time  had  been  given.   Mitchell  &  Co. 
vs.  I'urdey ..  ..  ..  ..  ..  ..  ..  ..      197 

Publication. — See  ^luuicipality  (1)  ..  ..  ..  ..  ..     290 

]iEAS0N'ABLE  TiMR. — -See  Contract  to  exchange  Shares         ..  ..  IGl 

Pectification  of  Title.- — See  Land  Court  ..  ..  ..  ,.  199 

liEGisTKATiON  OF  Contract.  —  See  Ante-Xuptial  Contract  ..  ..  1S4. 

1.  ]{escissiox  OF  Contract. — See  Contract  to  excliauge  Shares  ..  101 

2.  See  .Joint  Stock  Company  (1)  ..  ..  ..  ..  178 

3.  See  Contract  of  Sale  (2)         270 

ilifiHT  TO  BE(iiN. — See  Practice  (2)    ..  ..  ..  ..  ,.  303 

Pule  of  Court  3i;. — See  Attaclmient  of  Immovable  Property        ..  192 

Scrutiny. — St-e  Election  Petition        ..  ..  ..  ..  ..  312 

Set  Off. — See  Use  and  Occupation    ..  ..  ..  ..  ..  240 

Si'EciFu;  Performance. — Sec  Contract  of  Sale  (1)   ..  ..  ..  193 

Stami'  Acts. — Scie  Indictment  ..  ..  ..  ..  ,,  308 

SiNiiAY  Trading. — Jlarber.—  Ord.  4,   1837,    §  l.—  Ord.    1,    1838, 
^§  2,  3. — Carrying  on  the  occujation  i>f  a   liarluT  on  Siiuday  is 
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not  "trading"  within  the  meaning  of  Ord.  1  of  1838.     Marks 

vs.  The  Queen         ..  ,.  ..  ..  ..  ,.  ..      3()3 

Suspensive  Condition. — Sec  Deed  of  Sale     ..  ..  ..  ..     167 

'riTLE.— See  Land  Court  ..  ..  190 

TifAMWAY. — Level    CrossiiKj. —  Xegliijence. —  Contributory    Xcf/U- 
f/eiice. — M.,  a  cab-driver,  met  with  an  accident  while  crossing  a 
tmmway  belonging  to  a  mining  company  and  leading  from  tlie 
mine    to   their   depositing   floors.      It   api^eared    that   he    was 
driving  along  the  road  in  a  direction  in  which  tlie  view  of  the 
tramway  was  obstructed  by  houses.     Just  as  he  approached  a 
level  crossing,  an  engine  came  up  and  a  collision  became  immi- 
nent but  was  narrowlj'  avoided.     The  horses  he  was  driving 
however  became   restive   and   he  was   thrown  out   and   hurt. 
There  was  no  signalman  at  tlie  crossing  and  the  driver  of  the 
engine  neither  whistled  nor  slackened  speed  on  a]iproaching  it: 
Jlenl,  on  these  facts,  that  the  accident  was  caused  by  the  negli- 
gence of  the  defendant  company  and  that  contributory  negli- 
gence on  tlie  part  of  ]\I.  was  not  established.     McLaren  vs. 
Consolidated  D.  M.  Co.,  Bultfontein        ..  ..  ..  ..      202 

Trustee, — See  Insolvency       ..  ..  ..  ..  ..  .,     295 

Ultra  Vires. — See  Municipality  (I)  ..  ..  ..  ..      29G 

Use  and  Occupation. — Compensation  for  Improvements.- — Plead- 
ing.— Set  off. — Kxceptio  rei  iudicatae. — A.  sued  B.  for  ejectment 
from  certain  land  and  obtained  an  order  therefor  conditional  on 
the  payment  of  a  certain  sum  found  to  be  due  to  B.  for  im- 
provements. The  order  was  not  enforced  and  B.  remained  in 
possession.  After  some  time  had  elapsed  A.  brought  another 
action  against  B.  for  use  and  occupation  and  B.  pleaded,  and  it 
was  admitted,  that  the  sum  awarded  him  as  compensation, 
which  exceeded  the  amount  of  the  present  claim,  was  still 
unj>aid,  andat  the  hearing  obtained  leave  to  amend  his  p)leading 
by  adding  a  special  plea  of  set-off.  On  these  facts,  the  Court 
granted  the  defendant  absolution  from  the  instance.  L.  &  S.  A. 
Exploration  Company  vs.  Midler  ..  ..  ,.  ..      210 

Yakiieei.s. — See  Mohammedan  Law  ,.  ..  ..  ..  ..      214 

Writ. — See  Messenger  of  R.  ]\I.  Court  ..  ..  ..  ..170 

Wrongful  Dismissal.- — See  Master  and  Servant     ..  ..  ..      1,S5 
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Beddome  vs.  The  Queen. 

Game  Licence. — 3IarJcet- Master. — Plea  of  Guiltij. — 
Act  3(),  1886,  §  4. 

B.,  a  market-master,  pleaded  guilty  to  contravening  §  4  of 
Act  36  of  1886,  hy  selling  game  ivithout  a  licence,  and 
ivas  convicted  of  that  o  fence.  It  appeared  that  the  oivner 
of  the  game,  on  whose  behalf  B.  sold,  held  a  licence  under 
the  Act  :  Held,  that  the  oivner  was  the  seller  and  B. 
merely  acted  as  his  agent  and,  as  the  evidence  negatived 
the  commission  of  the  alleged  offence,  notwitJistanding  the 
flea  the  conviction  must  he  quashed. 

E.  I.  Beddome  was  charged  before  the  Police  Magistrate         ]<*3><. 
of  Kiinberley  Nvith  contravening  sect.  4  of  Act  3)6  of  1886,         -L. ' 
by  selling  a  spring-bntdv  on  tlie  Kimberley  market  witliout     TUeQuwu." 
the   licence  required  by  law,  and   to  this  charge,  after  an 
exce{)tion  to  the  jurisdiction  of  the  Police  ]\Iagistrate  had        ' 
been  taken  and  over-ruled,  he  pleaded  <zuilty.    The  evidence 
was  to  the  effect  that  the  accused  in  his  capacity  as  assistant 
market-inaster    had   sold    a    spring-buck    on    behalf  of  one 
Eley.     Eley  held  a  game  licence,  but  tht'  ac-use  1  had  none. 
The  section  jirovides  tliat  "no  person  shall,  save  as  is  herein- 

Voi,.   \.'^~V\v:i  U.   -i\.  \V.  31 
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Juum's       lifter  provided,  kill,  catcli,  capture,  pursue,  hunt  or  shoot  at, 

BeddmncM     ^^^^'  ''^^^^    '^^^    exposo    foi'   sule,  pjauie  in    any  part  of  this 

Theiiuwn.     oolonv,  without  having  previously  obtained  a  game  licence." 

The  accused  was  convicted  and  a  nominal  fine  imposed,  and 

against  this  conviction  he  now  a})pealed. 

Feltham,  for  the  appellant,  submitted  that,  notwithstand- 
ing the  plea  of  guilty,  if  tliere  was  no  evidence  to  shew  the 
commission  of  a  crime,  tlie  conviction  could  not  be  sus- 
tained :  Ord.  72,  1830,  §  29  ;  R.  vs.  Charlie,  2  E.  D.  C.  163, 
and  cases  there  cited.  He  contended  that  the  evidence 
sliewed  a  sale  by  Eley  and  not  by  the  a'-cused,  and  referred 
to  SayJe  vs.  Jones,  Buch.  1876,  10  ;  B.  vs.  Barns,  Buch. 
1879,  180,  tlie  effect  of  which  decision  was  that  the  market- 
master  must  prove  either  that  he  was  himself  licensed  or 
that  he  was  selling  for  some  licensed  persim,  as  in  the 
present  case  ;  R.  vs.  Cornell,  1  Juta,  43 ;  R.  vs.  Greef,  3 
H.  C.  303  ;  R.  vs.  De  Koch,  ih.  488. 

Lange,  for  the  Crown,  contended  that  under  the  provi- 
sions of  the  Act  the  market-master  should  take  out  an  annual 
game  licence,  but  he  would  not  press  the  conviction  if  the 
Court  thought  it  should  be  set  aside  on  the  ground  that  the 
owner  of  the  game  was  shewn  to  have  had  a  licence. 

Laurence,  J.  P. : — The  only  question  in  this  case  seems 
to  be  who  sold  the  buck.  In  accordance  with  the  maxim 
qui  facit  j)er  alium  facit  -per  se,  and  with  the  principles  laid 
down  in  the  cases  which  have  been  citt-d,  it  appears  to  me 
that  the  sale  was  really  effected  by  Eley  through  the 
accused  as  his  agent,  and  tliat  as  El^y  had  a  game  licence 
there  was  no  contravention  of  tiie  Act.  It  has  been  held  in 
more  than  one  case  t'nat,  where  a  licc^nce  is  necessary  for 
any  puipose,  it  is  coiii[)eteut  for  the  licensed  person  to 
emphjy  an  agent  for  that  [)urpose  without  the  lattt  r  taking 
out  a  separate  licciire ;  otiierwise  every  shopkeeper's 
assistant  might  be  re<|uircd  to  take  out  a  licence  to  sell. 
The  main  diniculty  in  tht'  jiresent  case  lies  in  the  circum- 
stance that  th(,'  aeeused,  though  he  had  legal  advic(i  at  the 
Ilia!,   elected  to   pl(!ad   guilty.     As,  lunvi'ver,  the   evidence 
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taken  appears  not  to  support  his  plea,  but  to  negative  the       j^f  *;g 
commission  of  the  alleged  offence,  the  case  is  one  in  which     Bedd^ew 
an  application  to  withdraw  the  plea  might  properly  have     T'^eQaeen. 
been  made    and    allowed    (see  B.  vs.  Jack,   2  H.  C.   187). 
The  accased  by  appealing  has  adopted  a  practically  equiva- 
lent course,  and  for  the  reasons  stated  I  think  it  is  impos- 
sible  to   sustain  the   conviction,  which  must    therefore  be 
quashed. 

Solomon  and  Cole,  JJ.,  concurred. 

[  Appellant's  Attorneys,  Caldecott  &  Bell.] 


Barnato  Brothers  vs.  3[unko. 

Contract  to  exchange  shares. — Delivery. — JReasonahle  time. — 
Be  scission. 

M.  employed  a  hroJcer  to  exchange  certain  shares  which  he 
owned  for  shares  in  another  company.  The  hroJcer 
made  a  contract  for  this  purpose  icith  B.  hy  which  M. 
agreed  to  deliver  his  shares  to  B.  "  on  or  ahoiit  April  20," 
and  receive  the  other  shares  from  B.  in  exchange.  B 
was  subsequently  agreed  that  the  exchange  should  he 
effected  on  April  23.  On  the  morning  of  that  day  the 
hroJcer  called  at  B.'s  office  icith  M.'s  shares,  and  v:as 
reqxiested  and  agreed  to  call  again  to  efect  the  exchange  in 
the  afternoon,  hut  omitted  to  do  so.  On  the  following 
morning  M.  repudiated  tlie  contract :  Held,  that  B.  icas 
entitled  to  maintain  an  action  for  its  breach. 

On  April  11,  1SS8,  a  contract  was  entered  into  between         i^ss. 
the    plaintiffs  and    defendant    in  this    action    through    j\[r.       '  °—  "' 
Hazel,  a  broker  at  Kimberley,  by  which  it  was  agreed  that     ril'.Munr^  ' 
on  or  about  April  20  the  defendant  should  deliver  to  the 
plaintitVs  52  shares  in  the  Central  1).  31.  Co.,  valued  at  £35 
each,  in  exchange   for  4;)  shai'es  in   the   I  >e  JJeer's   ]\Iiniiig 
Co.,  valued  at  £42  KLs.  each,  the  defendant  agreeing  \.o  pay 
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Aug*^2  *®  ^^^  plaintiffs  the  balance  of  £7  10s,  in  cash  on  the  said 
BarnTto'Bros.  ^^y*  "^^^  plaintiffs  alleged  tliat  they  duly  tendered  the 
M.  Munro.  j)g  Bocr's  shaves,  but  the  defendant  refused  to  deliver  the 
Central  shares,  or  perform  his  part  of  the  contract,  of  which 
the  plaintiff's  now  claimed  specific  performance,  or  £2500  as 
damages  in  default.  The  defendant  admitted  the  contract 
as  alleged,  but  denied  the  breach,  and  alleged  that  on 
April  20,  and  thereafter  while  the  contract  was  in  force,  he 
was  ready  and  willing  to  perform  it,  but  no  tender  was  made 
to  him.  On  April  23  he  delivered  the  Central  Co.  shares  to 
the  broker  on  behalf  of  the  plaintiffs,  but  the  plaintiffs 
refused  to  deliver  the  De  Beer's  shares  in  return  therefor,  in 
consequence  of  which  breach  of  contract  the  defendant  on 
tlie  following  day  refused  any  longer  to  be  bound  thereby, 
and  reclaimed  his  shares  from  the  broker  as  he  was  entitled 
to  do,  and  the  plaintiffs  acquiesced  in  the  rescission  and 
termination  of  the  contract.  The  defendant  further  pleaded 
that  time  was  of  the  essence  of  the  contract  and  that,  the 
plaintifTs  having  failed  to  tender  the  Do  Beer's  sh.ares  on 
April  20,  or  within  a  reasonable  time  thereafter,  the  defen- 
dant was  entitled  to  treat  the  contract  as  abandoned  by  the 
plaintiffs  and  to  repudiate  the  same.  The  plaintiffs  joined 
issue. 

From  the  evidence  it  appeared  that  on  April  10  the 
defendant  instructed  the  broker,  ^fr.  Hazel,  to  effect  an 
exchange  of  his  Central  shares  for  shares  in  the  De  Beer's 
C(j.,  i.e.  to  sell  the  former  and  buy  the  latter,  or  effect  an 
exchange  on  the  best  terms  procurable.  He  accordingly 
made  the  contract  with  the  plaintiffs,  in  the  terms  set  forth, 
and  passed  bought  and  sold  notes  for  the  two  parcels  of 
shares.  The  defendant  subsequently  arranged  with  the 
broker  to  effect  the  exchange  on  April  23,  which  was  a 
IMonday,  and  gave  him  the  Central  shares  lor  that  purpose. 
On  the  2-")rd  Hazel  accordingly  went  to  the  plaintiffs'  office 
with  the  shares,  when  ^\v.  J(^el,  a  partner  in  the  plaintiff' 
firm,  said  he  was  rather  busy,  as  it  was  mail  day  and  he  was 
preparing  his  shipment  of  diamonds,  and  asked  him  to  call 
again  in  the  afternoon,  which  he  ai^reed  to  do,  but  omitted 
to  do  so.  On  the  following  morning  he  saw  the  defendant 
and  told  him  he  was   just  going  to  got  the  De  Deer's  shares. 
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but  the  defoinUint  renuested  liitn    to    return  the   Central         i'^«»<- 
scrip,  as  he   had  no   cover,  which   he   accordinirlv  did.     He   „     — .. 

i^'  '    _  ^  •-   -  ISarnato  Bros. 

then  returned  to  the  phiiutiffs,  who  informed  him  that  the  '«•  Muuro. 
De  Beer's  shares  were  ready  for  delivery,  l»ut  on  his  goini^ 
back  to  the  defendant  and  sayinu^  the  ])e  Beer's  were  ready, 
and  asking  for  the  Centrals  to  give  in  exciiange,  the  defen- 
dant rel'used  to  give  them  back  to  him,  and  on  the  applica- 
tion being  subsequently  renewed  he  a<jaiu  refused.  It 
appeared  that  since  the  contract  was  made  the  market  value 
of  Central  shares  had  considerably  increased,  while  tliat  of 
De  Beer's  had  fallen,  and  that,  while  on  April  23  both 
Centrals  and  De  Beer's  were  quoted  at  about  £08,  on  the 
following  day  Centrals  went  up  two  or  three  pounds,  while 
De  Beer's  remained  at  their  previous  quotation.  The 
defendant  in  his  evidence  said  that  on  the  Monday  afternoon 
the  broker  informed  him  that  the  plaintiffs  had  put  him  off, 
and  that  ho  thereupon  instructed  him  to  get  the  shares  at 
once,  as  he  wanted  to  sell  them  ;  Mr.  Hazel,  howt-ver,  denied 
this  conversation.  The  defendant,  not  having  received  the 
De  Beer's  shares  on  the  ^Monday,  on  the  following  day 
insisted  on  the  return  of  the  Centrals,  and  considered  he 
was  no  longer  bound  by  the  contract.  These  were  the  main 
facts  of  the  case,  and  the  details  of  evidence  so  far  as  mat(,'rial 
will  be  found  sufficiently  set  forth  in  the  judgment  of  the 
Court. 

Lange,  for  the  plaintiffs,  contended  that  this  was  a  special 
contract  for  which  the  defendant  had  employed  Hazel,  who 
acted  throughout  as  his  agent.  He  had  agreed  to  the  con- 
tract being  performed  on  the  23rd  and  it  was  entirely 
through  Hazel's  neglect  that  it  was  not  performed  on  that 
day.  There  was  no  bi'each  on  the  part  of  the  ])laiutiffs  and 
nothing  to  justify  the  defendant's  repudiation.  As  to  time 
being  of  the  essence  of  the  contract,  he  referred  to  Pollock 
on  Contracts,  3rd  ed.,  477. 

Guerin,  for  the  defendant,  admitted  that  this  was  a 
contract  of  exchange,  and  referred  to  Juta's  edition  of 
Burges  Commentaries,  p.  128.  The  plaintiffs  should  have 
proved  an  actual  tender  and  not  merely  that  they  were 
ready  and  willing  to  perform  the  contract.     In  share  tran- 
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1888.        sactions  time  was  of  the  essence  of  tlie  contract :  Steivart 

ADg.  2. 

vs.  Eyall,  5  Juta,  at  p.  152. 


Barnato  Bros. 
V*.  Monro. 


Laurence,  J.P.  : — In  this  case  the  contract  upon  which 
the  plaintiffs  sue  is  admitted  by  the  defendant,  and  the 
only  question  for  the  decision  of  the  Court  is  by  which 
party  that  contract  was  broken.  If  we  had  only  the  broker's 
bought  and  sold  notes  to  guide  us  it  would  appear  from 
them  that  there  were  two  contracts,  one  for  the  purchase  by 
the  plaintiffs  of  the  defendant's  Central  shares,  and  the 
other  for  the  sale  by  the  plaintiffs  to  the  defendant  of  the 
De  Beer's  shares.  If  that  were  so,  as  the  notes  make  "  cash 
on  delivery  of  shares  "  a  term  of  the  contract,  I  should  be 
disposed  to  hold  that,  while  the  plaintifis  might  be  entitled 
to  sue  for  the  deliveiy  of  the  Central  shares,  they  could  not 
sue  for  the  price  of  the  De  Beer's  in  tiie  absence  of  an 
actual  tender  of  the  shares.  But  the  parties  are  agreed 
that  the  contract  was  really  one  and  undivided — namely  to 
exchange  the  two  parcels  of  shares — and,  as  there  is  nothing 
in  the  notes  inconsistent  with  this  construction,  it  mnst  be 
adopted  by  the  Court.  That  being  so,  we  find  that  the 
defendant  employed  the  broker,  IMr.  Hazel,  to  make  this 
contract  on  his  behalf.  No  donbt  a  share-broker  is  in  some 
respects  regarded  as  a  mutual  agent  or  as  the  agent  of  both 
parties ;  but  primarily  he  is  the  agent  of  the  person  who 
employed  him  and  from  whom  he  received  his  mandate. 
Now  with  regard  to  the  time  for  the  performance  of  the 
contract,  which  was  stipulated  to  be  "  on  or  about  April 
20,"  it  does  not  seem  to  make  any  real  difference  whether 
Hazel,  when  he  gave  J\Innro  the  bought  and  sold  notes, 
informed  him,  as  Munro  says,  that  this  meant  on  either  the 
20th  or  21st,  or  whether  he  stated,  as  ho  himself  says,  that 
it  meant  within  three  or  four  days  of  the  20tli.  1  say  that 
this  makes  no  real  difference  because  it  is  admitted  that 
when  Munro  asked  Hazel  to  effect  the  exchange  on  the 
afternoon  of  the  2]st,  which  was  a  Saturday,  ILazel  offered 
to  do  so  on  the  following  ^Monday,  tlie  2.')rd,  and  to  this  the 
defendant  agreed.  On  ■Monday  morning.  Hazel  accordingly 
called  at  the  oHice  of  the  plaintiffs  to  exchange  tin;  shares, 
and   ^Ir.  Joel,  who  liappeii«d    to   Ije   busy  at   the   moment, 
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asked  him  to  call  again  in  the  afternoon,  which  he  agreed  a"*****:, 
to  do.  Hazel,  as  Munro's  agent,  agreed  to  carry  out  the  RarnauTBros 
contract  on  the  afternoon  of  the  23rd,  and  by  that  agree- 
ment IMuuro  was  clearly  bound.  He  had  agreed  to  the 
performance  of  the  contract  on  that  day,  and  when  a  share 
transaction  has  to  be  performed  on  a  particular  day  it  has 
already  been  decided  in  this  Court,  in  the  recent  case  of 
Palmer  vs.  Rhodes,  supra,  p.  56,  that  it  can  be  performed  at 
any  time,  at  all  events  during  business  hours,  of  that  day. 
It  is  admitted  that  the  plaintiffs  were  ready  and  willing  to 
perform  this  contract  on  the  23rd  ;  and  the  only  reason  why 
it  was  not  then  performed  was  the  neglect  of  the  defendant's 
agent,  who  omitted  to  call  at  their  office  as  arranged.  Then 
the  next  morning  the  defendant  repudiated  the  contract, 
simply  because  his  own  ageiit  had  failed  to  keep  his 
appointment  on  the  previous  afternoon.  This  repudiation 
cannot  in  the  circumst mces  be  justified  and  it  entitled  the 
plaintiffs  to  maintain  an  action  for  the  breach.  1  have 
fully  discussed  the  question  of  who  was  to  blame  for  the 
non-performance  of  the  contract  on  the  23rd  on  the  assump- 
tion that,  as  contended  by  the  defendant,  time  being  of  the 
essence  of  the  contract,  the  defendant  was  entitled  to 
rescind  the  agreement  if  the  plaintiffs  failed  to  perform  it 
on  the  day  which  liad  been  fixed  for  its  peiforinauce.  But, 
admitting  that  time  was  of  the  essence  of  the  contract,  it 
seems  to  me  very  difficult  to  hold  that,  although  the  after- 
noon of  the  23rd  was  within  the  time,  the  morning  of  the 
24th  was  beyond  it.  It  is  no  doubt  unfortunate  that  3[r. 
Joel  should  have  been  busy  on  the  Monday  morning,  that 
Mr.  Hazel  should  have  omitted  to  call  as  arranged  on  tlie 
Monday  afternoon,  and  that  he  should  not  have  effected  the 
exchange  on  the  Tuesday  morning,  as  the  evidence  shews 
he  might  have  done,  and  gone  to  the  defendant  with  the 
De  Beer's  shares  in  his  pocket  instead  of  returning  the 
Centrals  to  him.  But  none  of  these  unfortunate  incidents 
justified  the  defendant  in  repudiating  the  contract,  and 
tlie  plaintiffs  are  therefore  entitled  to  recover.  As  it 
appears  that  each  party  still  liolds  the  shares  in  dispute, 
tlie  Court  will  order  specific  performance  of  the  contract  as 
l)rayed,  but  will  give  the  defendant  the  option  of  paying 
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^1888.^  the  damages  sustained  by  the  bi-each,  which  must  be 
BarnltTBros.  ^ssessed  at  the  difference  between  the  agreed  price  of  the 
shares  and  the  price  on  the  23  rd,  amounting  as  appears 
from  the  evidence — the  value  of  the  shares  in  both  com- 
panies on  that  date  being  taken  at  £08 — to  the  sum  of 
£350.     The  defendant  must  pay  the  costs. 

Solomon,  J. : — I  concur  in  the  judgment  which  has  been 
delivered,  and  I  have  very  little  to  add  to  wluit  has  been 
said.  My  reason  for  thinking  the  })laintiffs  entitled  to 
recover  is  to  a  great  extent  based  on  the  form  of  the 
pleadings  and  the  admissions  made  by  the  defendant.  If 
there  had  been  two  separate  contracts  it  might  have  been 
necessary  for  the  plaintiffs  to  prove  not  only  that  they  were 
ready  and  willing  to  deliver  but  that  they  actually  tendered 
delivery  on  the  due  date,  and  the  absence  of  such  tender 
might  have  justified  the  defendant  in  repudiating  any 
further  liability.  But  the  agreement  being  really  one  for 
an  exchange,  it  of  course  became  necessary  for  one  party  to 
hand  over  his  scrip  for  the  pui-pose,  and  tlie  evidence  shews 
that  this  exchange  was  arranged  by  Ilaztd  on  behalf  of  the 
defendant  and  at  his  request,  and  that  it  was  agreed  between 
the  parties  that  he  should  hand  over  his  shares  to  the  plain- 
tiffs on  the  23rd,  and  receive  the  others  thereupon.  The 
declaration  alleges  that  "  it  was  agreed  that  the  defendant 
should  on  or  about  the  20th  April  deliver  to  the  plaintiffs 
52  sliares  in  the  Central  Co.,  and  that  the  plaiutiffs  should 
in  return  and  in  exchange  for  the  same  deliver  on  the  said 
day  to  the  defendant  43  shares  in  the  De  Beer's  Co.,"  and 
this  allegation  is  expressly  admitted  in  tiie  plea,  Tiiis 
being  the  arrangement,  the  defendant  on  the  23r<l  omitted 
to  carry  it  out,  and  on  the  following  day  refused  to  do  so, 
and  I  concur  in  tliinking  that  in  the  circumstances  tin's 
refusal  amounted  to  a  breach  of  contiact,  for  which  the 
plaintiffs  are  entitled  to  lecover. 

Cole,  J. :— 1  have  felt  a  certain  amount  of  doul)t  as  to 
this  case,  but  on  the  whole  I  agree  in  thinking  that  the 
defendant  was  not  justified  in  repudiating  the   contract  in 
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the  circumstances  set  forth  in  the  evidence,  and  that  there- 
fore tliere  must  be  a  iud<rm8ut  for  the  plaiutifls  as  already 

...  JO  r  J      jjarnato  Bros. 

Stated,  (a) 


vs.  ilunro. 


tl'laintifls'  Attorneys,  Caldecott  &  Bell."] 
Defendant's  Attorney,  D.  J.  Uaarhoff.    J 


Harvey  and  Another  vs.  Martin. 

Deed  of  Sale. — Suspensive  condition. — Dominium. 

Wliere  an  engine  u-as  sold  and  delivered  hj  A.  to  B.  on  the 
conditions  that  it  shoidd  be  paid  for  hy  instalments,  and 
that  until  the  last  instalment  ivas  ^oaid  it  should  remain 
and  he  deemed  the  property  of  A.,  and  if  the  instalments 
ivere  not  punctually  paid  it  shoidd  revert  to  A.,  and  all 
payments  made  on  account  of  the  purchase  p)rice  should  in 
that  event  he  regarded  as  payments  made  on  account  of 
rent  or  hire :  Held,  that  this  was  a  sale  with  a  suspensive 
condition  and  that,  B.  having  failed  to  pay  all  the 
instalments,  the  p>roperty  remained  in  A. 

The  plaintiffs  in  this  action,  Messrs.  E.  J.  Harvey  and 
R.  Fenton,  claimed  the  restoration  of  a  certain  engine  which 
they  alleged  to  be  their  property  and  to  have  been  wrong- 
fully reuioved  and  detained  by  the  defendant.  The  defen- 
dant pleaded  that  he  had  purchased  the  engine  from  one 
Locker,  who  was  the  lawful  owner  of  the  same,  and  denied, 
that  it  was  the  property  of  the  plaintiffs  or  that  they  had 
any  right  to  claim  it.  From  tlie  evidence  it  apj)eared  that 
the  plaintiffs  had  purchased  the  engine  from  the  liquidators 
of  the  Gem  Diamond  Mining  Co.,  to  which  Comjjany  it  had 
been  handed  over  by  their  lessees,  Messrs.  Smythe  and 
Tucker,  in  part  satisfaction  of  a  debt.  These  gentlemen 
had  themselves  in  January  1887  purchased  the  engine  from 
the  Compagnie  Francai.^e  on  the  conditions,  embodied  in  a 
written  agreement,  that  the  purchase  price  should  be  £l.')5, 


AuR.  7. 


Harvey  and 

AiKUher  vs. 

Martin. 


(a)  Cf.  the  similar    ca.-;e  nF   Joel  vs.   DnJinan,  tried   in    the    Supreme 
Court  on  Xw2..  lo,  and  reported  at  tj  Juta,  137. 
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^1888.^  to  be  paid  in  monthly  instalmeDts  of  £10,  and  that  '"the 
"  ^-  aforesaid  engine  and  boiler  shall  remain  and  be  deemed  the 
Another*"*'!  property  of  the  said  selhrs  until  the  last  instalnient  of  tlie 
MarUu.  aforesaid  purchase  price  lias  been  duly  paid.  In  the  event 
of  the  purchasers  failing  to  pay  one  or  more  of  the  aforesaid 
instalments  when  it  or  they  become  due,  thou  and  in  that 
case  the  aforesaid  engine  and  boiler  shall  revert  to  the  said 
sellers,  and  all  payments  made  on  ac^-ount  of  the  purchase 
price  of  the  same  be  looked  upon  and  considered  as  pay- 
ments on  account  of  the  rent  or  hire  of  the  said  engine,  &c." 
It  appeared  that  Messrs.  Smythe  and  Tucker  were  irre^'ular 
in  the  payment  of  their  instalments,  but  did  pay  from  time 
to  time  sums  amounting  in  all  to  £106  15s.,  alter  which, 
being  in  difficulties,  they  appeared  to  have  handt-d  over  the 
engine  to  their  landlords,  the  Gem  Company,  as  above 
stated,  and  to  have  left  Kimberley.  The  Compagnie  Fran- 
faise,  considering  that  the  engine  had  reverted  to  them,  and 
ajiparently  knowing  nothing  of  what  had  taken  place 
between  Smythe  and  Tucker  and  the  Gem  Company,  or  of 
the  subsequent  sale  from  the  liquidators  of  that  Com})any  to 
the  plaintiffs,  in  the  end  sold  the  engine  to  one  Locker  for 
£120,  from  whom  it  was  purchased  by  the  defendant  as  set 
forth  in  his  plea.  The  plaintiffs,  having  made  an  unsuccess- 
ful ajjplication  in  the  matter  to  the  IManager  of  the  Cie. 
Franfaise,  then  instituted  the  present  action. 

Frames,  for  the  plaintiffs,  said  he  was  somewhat  em- 
barrassed by  the  ])roduction  of  the  deed  of  sale  from  the 
Cie.  Franfaise  to  Smythe  and  Tucker,  with  the  terms  of 
which  the  plaintiffs  jjrevious  to  the  trial  had  not  been 
acquainted.  He,  however,  contended  that  this  document, 
followed  by  delivery,  was  suiiiciont  to  transfer  the  property 
to  Smythe  and  Tucker,  through  whom  the  plaintiffs 
claimed.  The  position  taken  up  by  the  Cie.  Franfaise, 
that  they  were  entitled  to  receive  and  retain  nearly  the 
whole  of  the  })urchase  money  as  well  as  the  property  sold, 
was  quite  imtenable.  lie  referred  to  Keyter  vs.  Barry's 
Executor,  J>uch.  187!),  11') ;  Pratt  vs.  Ftttiiuui,  4  .luta,  LSI) ; 
Uarcomhe  and  Hylaiids  vs.  Trustee  of  IiulehoJin,  ih.  'I'lb. 

Lanye,  for  the  defendant,  was  not  called  upon. 
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Laurence,  J.P.  : — This  case  entirely  depends  upon  the        ^^ss 
question   whether  the  agreement  between  the  Cie.  Fran-  "   **• 

caise  and  Messrs.  Smythe  and  Tucker  relating  to  this  engine    H'^rvfy  a"«^ 

■*  •'  o  c  Another  vs. 

amounted  to  an  out  and  out  sale,  or  a  sale  with  a  resolutory  Martin, 
condition,  by  which  the  property  on  delivery  passed  to  the 
purchasers,  through  whom  the  plaintiffs  claim,  or  whether  it 
was  a  sale  with  a  suspensive  condition  attached,  in  which 
case  the  property  would  remain  in  the  vendors  until  the 
condition,  namely  the  payment  of  all  the  instalments  of  the 
purchase  money,  was  fulfilled  by  Messrs.  Smythe  and 
Tucker.  In  the  latter  event  the  case  would  fall  within  the 
principle  of  Quirk's  Trustees  vs.  Liddles  Assignees,  3  Juta, 
o22,  and  Wolf  vs.  Richards,  3  H.  C.  102,  and  other  cases  of 
the  same  kind.  Now  in  the  present  case  the  deed  of  sale  is 
very  loosely  drawn  and  to  some  extent  ambiguous,  because 
while  on  the  one  hand  it  provides  that  the  engine  "shall 
remain  and  be  deemed  the  property  of  the  sellers  until  the 
last  instalment  of  the  purchase  price  has  been  duly  paid," 
on  the  other  hand  it  goes  on  to  stipulate  that  in  the  event 
of  any  default  in  the  due  payment  of  the  instalments  the 
engine  "shall  revert"  to  the  sellers.  These  expressions 
undoubtedly  cause  a  difficulty  in  construing  this  document; 
but  on  the  whole  we  are  of  opinion  that  the  use  of  the  word 
"  revert "  is  not  in  itself  sufficient  to  override  and  deprive 
of  tlieir  legal  force  and  effect  the  strong  and  clear  expres- 
sions which  precede  it,  and  that  the  intention  of  the  parties 
was  that  the  engine  should  remain  the  property  of  the 
French  Company  until  paid  for,  while  they  were  also  to 
have  the  right  to  resume  possession  if  the  instalments  were 
not  duly  paid.  That  being  so,  the  case  is  one  of  a  sale  with 
a  suspensive  condition,  and  the  property  remained  in  the 
vendors,  and  is  now  vested  in  the  defendant.  Of  course  if 
the  Gem  Company  as  landlords  had  sued  Smythe  and 
Tucker  and  obtained  payment,  and  the  engine  had  been 
attached  and  sold  in  execution,  the  case  would  have  been 
different ;  but  the  mere  handing  over  of  this  property  by 
Smythe  and  Tucker  to  their  landlords,  by  private  arrange- 
ment, clearlv  ::ave  the  latter  and  their  assiirns  no  greater 
rights  than  were  possessed  by  Smythe  and  Tucker  them- 
selves.    The  case  is  no  doubt  a  hard  one   for  the   plaintiffs, 
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i8!«8.         and  it  is  unfortunate  that  they  were  not  informed  of  the 

..    8-       terms  of  the  deed  of  sale  by  the  French  Company  before 

Harvey  and    the  actiou    was   brou^ht,   in  wliich   case  they  would  verv 

Another  vs.  O      '  ^  « 

Martin.  likely  liave  abstained  from  instituting  these  proceedings; 
but  as  far  as  the  defendant  is  concerned  he  is  in  no  way  to 
blame,  and  he  must  have  judgment  with  costs.  I  would  add 
that  as  it  appears  that  the  French  Company  received  £106 
out  of  the  £135  for  which  they  were  to  sell  to  Messrs. 
Smythe  and  Tucker,  in  whose  siioes  the  plaintiffs  may  be 
said  to  stand,  and  that  they  subsequently  sold  tlie  same 
engine  to  Locker  for  £120,  I  think  it  would  be  right  for 
the  Company  to  pay  the  plaintiffs  say  £70  or  £75  out  of  the 
amount  they  received  in  instalments ;  but  as  the  Company 
is  not  now  before  the  Court  we  cannot  go  beyond  a  mere 
expression  of  opinion  to  this  effect. 

Solomon  and  Cole,  JJ.,  concurred. 

Lange  said  that  he  was  instructed  by  the  representative 
of  the  Cie.  Franjaise  to  state  that  the  suggestion  which  had 
been  made  by  the  Court  would  bo  complied  with. 

[I'laintifTs'  Attorneys',  Caldecott  &  IJell.T 
Uefendaut's  Attorney,  D.  J.  Haariioff.  J 


L.  &  S.  A.  Exploration  Company  vs.  IIavbittel. 

Messenger  of  11.  M.  Court. — Execution  of  writ. — Negligence. — 
Ord.  37,  1828,  §  ^.—Act  20, 1856,  §  5:3,  and  Sched.  B.  §  58. 

In  an  action  against  the  Messenger  of  a  Magistrates  Court 
for  damages  sustained  oiving  to  his  negligence  in  execut- 
ing a  certain  writ :  Held,  that  there  was  some  evidence  of 
negligence  on  the  itart  of  the  defendant  hut  that,  as  it  did 
not  aj)2)ear  that  tlie  jjlaintifs  liad  sustained  any  damages 
therehy,  tlie  action  must  fail. 

Where  ^jroperty  which  the  Messenger  ivas  alouf  to  attach  was 
claimed  hy  a  third  i^irty,  and  he  thereupon  rep)orted  the 
claim    to    tltc    plaintijj's'    attorney,  and   applied  for  an 
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indemnity  which  was  not  given  :  Held,  that  in  the  circum- 
stances of  the  case  he  was  justified  in  not  'proceeding  ivith 
the  attachment. 

The   defendant  in  this  case   was    the    Mhss,  n^rer  of  the         i»«8. 

.  Aug.  7. 

Magistrate's  Court  of  Kimberley,  and  the  plaintiff  company  ..  20. 

sued  him  for  £150,  as  damao^es  for  his  neo^lect  and  fiiilure  to     t..  &s.  a. 

'  "  ...  Expl.  Co.  vi 

levy  and  raise  the  amount  of  a  certain  writ  which  had  been  uaybittei. 
delivered  to  him  for  the  execution  of  a  judgment  recovered 
in  an  action  between  the  present  plaintiffs  and.  ]\[essrs. 
Smythe  and  Tucker.  The  plaintiffs  alleged  that  there  were 
certain  goods  and  chattels  belonging  to  Messrs.  Smythe  and 
Tucker  within  the  district,  of  which  the  defendant  had 
notice,  and  out  of  which  he  could  and  ought  to  have  levied 
tlie  said  judgment  debt,  but  had  failed  to  do  so,  and  made 
default  in  the  execution  of  the  said  warrant  whereby  the 
plaintiffs  had  sustained  damage.  The  defendant  pleaded 
that  on  receipt  of  the  said  warrant  he  had  duly  attached 
certain  goods  of  Messrs.  Smythe  and  Tucker,  which  goods 
had  subsequently  been  sold  in  execution,  but  did  not  realise 
sufficient  to  cover  the  amounts  of  certain  prior  writs  under 
which,  more  than  ten  days  previous  to  the  attachment  by 
the  defendant,  they  had  been  duly  attached  by  the  Deputy 
Sheriff.  Save  as  above,  the  defendant  had  been  unable  to 
find  any  goods  or  chattels  of  the  said  per.sons,  nor  were  any 
pointed  out  to  him,  and  he  had  duly  made  his  return  to  that 
effect. 

The  facts  of  the  case  were  shortly  as  follows : — On 
receiving  the  warrant  the  defendant  had  attached  certain 
property,  blue  ground,  &c.,  belonging  to  Smythe  and 
Tucker,  who  were  a  firm  of  diggers,  but  of  this  the  Deputy 
Sheriff  was  already  in  possession  under  certain  High  Court 
writs,  and,  an  attempt  to  effect  an  arrangement  between  the 
various  creditors  having  fallen  through,  tlie  property  was 
sold,  and  the  proceeds  were  absorbed  by  the  previous  writs. 
The  plaintiffs'  attorney  then  asked  the  defendant  if  there 
was  no  other  prof)eity,  buch  as  household  furniture,  and  the 
defendant  replied  that  he  had  been  to  the  house  where 
Smythe  and  Tucker  lived  together  on  a  previous  occasion, 
but  the  furniture  had  then  been  claimed  as  her  separate 
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1888  property  by  Mrs.  Tucker,  in  whose  name  it  may  be 
"  ^"-  observed  that  the  stand  licence  for  the  house  had  been 
lipf  co'^rs  ^^ken  out  in  the  books  of  the  Exploration  Company,  the 
baybittei.  present  plaintiffs.  The  plaintiffs'  attorney,  having  ascer- 
tained that  there  was  no  ante-nuptial  contract  registered 
between  Mr.  and  Mrs.  Tucker,  then  directed  the  defendant 
to  attach  the  furniture,  and  he  proceeded  to  the  premises 
for  the  purpose,  when  the  property  was  claimed  by  one  Pam, 
who  alleged  that  he  had  purchased  it  from  Mrs.  Tucker,  and 
Pam's  attorney  wrote  to  the  defendant  warning  him  not  to 
attach.  The  defendant  then,  as  he  stated,  and  this  state- 
ment though  disputed  was  confirmed  by  another  witness, 
asked  the  plaintiffs'  attorney  for  an  indemnity  before  pro- 
ceeding further,  and  on  this  being  refused  made  a  further 
return  of  nulla  hona.  Mr.  Pam  was  called  and  stated  that, 
subsequent  to  the  issue  of  the  warrant  in  question,  he  had 
purchased  the  house  and  furniture  from  ]Mrs.  Tucker  for 
£800,  part  of  wliich  was  set-off  against  a  debt  due  to 
himself  from  Tucker,  while  the  balance  was  applied  to  the 
payment  of  arrears  of  rent,  upon  which  the  stand  licence 
was  transferred  to  Pam,  and  he  went  to  live  on  the  premises, 
and  the  furniture  still  remained  there.  Mrs.  'J'ucker  was 
not  called,  and  theie  was  no  direct  evidence  that  tlie  furni- 
ture in  question  was  her  separate  property.  Messrs.  Smythe 
and  Tucker  had  both  left  Kimberley  before  the  case  was 
tried. 

Frames,  I'or  the  plaintiffs,  as  to  the  amount  of  diligence 
required  of  a  Sheriff  or  Messenger  in  the  execution  of  his 
duty,  referred  to  Tliompson  on  Negligence,  825 ;  Campbell  on 
Negligence,  42,  4:> ;  Addison  on  Torts,  5th  ed.  628,  (>2y  ;  Van 
der  Linden,  489  ;  Louw  vs.  Fife,  2  Juta,  65  ;  Dersley  vs. 
Wagner,  5  E.  I).  C.  248 ;  Act  20,  1856,  §  53,  and  Sched.  P., 
§§  42  and  58.  In  the  present  case  it  was  the  duty  of  the 
j\I«?ssenger  in  the  fir>t  in.vtance,  knowing  that  there  \\ere 
other  writs  whicli  would  probably  absorb  the  proceeds  of  the 
sah^  of  the  blue  ground  iind  })lant,  to  have  attached  the 
household  furniture  as  well,  and,  if  claimed  by  any  third 
])arty,  to  have  icported  the  matter  to  the  Magistiate,  so  that 
an    interpleader   might  be   brought.       'J'hen^    was    no  ])ro()f 
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in  this  case  that  the  property  belonged  to  the  claimant  anJ,       aT^'i 
the  defendant  liavin<i:  returned  nulla  bona,  the  plaintiffs  were         -  ^°- 
entitled   to  sue   for  damages.      He  referred  to  Pitcher  vs.    Exnf  ro^t>». 
King,  5  Q.  B.  at  p.  766.  uayuitwL' 

Guerin,  for  the  defendant,  said  that  the  onus  lay  on  the 
plaintiffs  to  prove  that  the  property  in  question  was  liable  to 
attachment,  and  contended  that  this  liad  not  been  proved, 
and  that  JVIrs.  Tucker  was  recognised  as  the  owner.  The 
provisions  of  Act  20  of  1856  referred  only  to  cases  where 
property  had  been  actually  attached  before  the  claim  was 
made.  It  was  provided  by  Ordinance  .37  of  1828,  §  8,  that 
where  a  claim  was  made  as  in  the  present  case  the  Sheriff 
was  entitled  to  an  indemnity  from  the  plaintiff  before  pro- 
ceeding, and  the  Messenger  was  in  a  similar  position.  He 
contended  that  there  had  been  no  neghct  or  default  on  the 
part  of  the  defendant  and  referred  to  Olivier  vs.  Keating, 
Foord,  102,  and  Bersley  vs.  Wagner,  ubi  supra. 

Frames,  in  reply  : — Great  doubt  was  expressed  by  the 
Eastern  Districts  Court  in  confirming  the  decision  of  the 
Magistrate  in  Dersleij  vs.  Wagner,  as  appears  from  the 
report.  As  to  the  point  that  the  property  was  not  actually 
attached,  that  was  also  the  case  in  Louw  vs.  Fife,  where  it 
was  held  to  be  the  ]Messenger's  duty  to  report  the  claim  to 
the  Magistrate. 

Cur.  adv.  vult. 

Postea  (August  20),— 

Laukence,  J.P.,  said : —  This  is  an  action  for  damages 
alleged  to  have  been  sustained  by  the  plaintiff  company 
through  the  negligence  of  the  defendant,  the  jMessengor  of 
the  Magistrate's  Court,  in  executing  a  certain  writ  or  war- 
rant handed  to  liim  by  the  plaintiffs'  attorneys  in  a  case  in 
which  they  had  recovered  judgment  against  IMessrs.  Smythe 
and  Tucker.  In  order  that  the  plaintiffs  should  succeed 
they  must  prove  not  only  negligence  on  the  part  of  the 
defendant  but  aho  that  they  have  sustained  damage  by 
reason  of  such  negligence  (see  the  cases  of  WiUiaiin^  vs. 
Mosti/n,  4  31.  cV'  W.  115  ;    Wylic  vs.  ni)X'h,  4  Q.  IJ.  OOO;  Levg 
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Aug.  7.  '  '  ' 

::_Jo-  2  Q.  B.  642 ;  Stimson  vs.  Farnham,  L.  R.  7  Q.  B.  175). 
Ex'pf  co.^'k  -^^^^  ^^^^^^  regard  to  the  duty  of  a  ]\Iesscnger  I  am  content 
Haybittei.  ^q  follow  the  language  of  >Smith,  J.,  in  the  Circuit  Court 
case,  to  wliich  I  referred  counsel  before  the  present  case  was 
argued,  and  which  it  appears  was  adopted  by  the  Eastern 
Districts  Court  and  cited  by  Buchanan,  J.,  in  the  case  of 
Dersley  vs.  Wagner,  5  E.  D.  C.  at  p.  251.  JMr.  Justice 
Smith  observed  that  "it  was  undoubtedly  the  duty  of  the 
jMessenger  to  use  due  diligence,  and  to  protect  the  interests 
of  the  execution  creditor  by  seizing  sufficient  movable  pro- 
perty to  cover  judgment  and  costs;  but  the  law  gave  the 
]\ressengers  discretionary  powers  to  exercise  their  own  judg- 
\  mont,  and  as  long  as  it  can  be  proved  that  reasonable  care 
I  and  forethought  had  been  exercised,  and  in  the  absence  of 
I  mala  fides,  they  should  not  be  mulct  in  damages."  Apply- 
'  ing  these  observations  to  the  present  case,  the  first  question 
is  whether  the  Messenger  on  receiving  this  writ  on 
j\[arch  30  used  due  diligence  in  executing  it.  What  he 
actually  did  was  to  attach  certain  bine  ground  and  diggers' 
plant,  the  property  of  the  defendants,  but  he  made  no 
attempt  to  attach  any  property  belonging  to  them  which 
might  have  been  found  at  the  private  residence  which  they 
jointly  occupied.  Now  it  is  no  doubt  advisable  in  the  first 
instance  in  the  case  of  a  partnership  debt  to  endeavour  to 
levy  the  amount  of  the  writ  out  of  the  property  of  the  firm 
before  resorting  to  the  private  property  of  the  individual 
partners;  but  in  this  case  as  the  defendant  was  aware, 
cither  at  or  shcn-tly  after  the  time  when  he  effected  his 
attachiiKint,  that  the  property  attached  was  already  in  pos- 
session of  the  Deputy  Sheriff  under  prior  writs,  and  that  it 
was  at  all  events  doubtful  whether  there  would  be  any 
sur])lus  available  after  th(-)se  writs  had  been  satisiied,  I 
think  that,  in  the  absence  of  any  special  reason  to  the  con- 
traiy,  the  ]\[cs<enger  sliouM  have  made  some  attempt  to 
attiich  any  other  available  property  belonging  to  the 
defendants  which  he  might  have  been  able  to  find.  The 
reasons  which  he  assigns  for  not  doing  so  are  iirstly  that, 
jut  long  before^  he  had  gone  to  the  private  residence  of  the 
deieii<laiits,    when    the   effects    which    were    there   had    been 
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claimed  by  Mrs.  Tuoker  as  her  separate  property  ;  secondly,       a^"^': 
tliat  the  Deputy  Sheriff  had  abstained  from  attaeliing  or         »  ^°- 
attempting  to  attach  anything  beyond  the  partnership  pro-    ^^  f  c.A« 
perty  in  satisfaction  of  his  writs.     But  the  Deputy  Sheriff     u^ywttei. 
might   have    thought    that   he   had   obtained   a   sufficient 
attachment  for  his  purpose,  and  moreover  if  he  had  made  a 
mistake  that  would  not  excuse  the  ^lessenger  for  following 
his  example ;  while  as  to  the  other  reason,  even  if  all  the 
goods  on  the  premises,  when  he  repaired  there  on  the  former 
occasion,  had  been  the  property  of  Mrs.  Tucker,  it  did  not 
necessarily  follow  that  either  Smythe  or  Tucker  might  not 
in  the  interval  have  acquired  goods  and  brought  them  there, 
which  goods,  when  this  writ  was  delivered  to  the  Messenger, 
might  have  been  liable  to  attachment.     It  is  true  tliat  in 
the  ease   of  Bersley  vs.    Wagner  a   ]\Iessenger   omitted   to 
attach  goods  with  certainly  no  greater  excuse,  and  on  per- 
haps  even   more    inadequate    grounds    than    those   which 
actuated  the  present  defendant,  and  in  that  case  the  Eastern 
Districts  Court  with  considerable  hesitation  refused  to  inter- 
fere with  tlie  decision  of  the  Magistrate  who  had  found  the 
Messenger   not  to  be  liable   in  damages  to  the  execution 
creditor ;    but  on   the  whole,  looking  at  the  facts  of  the  I 
prest-nt  case,  I  am  disposed  to  think  that  the  defendant  was  1 
not  as  diligent  as  he  sliould  iiave  been  in  attempting  to  \ 
execute  the  present  writ,  and  therefore  that,  if  the  plaintiffs    '. 
can  prove  they  liave  sustained  any  damage  in  consequence, 
they  are  entitled  to  recover.     Now  the  evidence  shews  that 
rather  more  than  a  month  after  receiving  the  writ,  and  after 
it  had  been  ascertained  that  the  plaintiffs  would  receive  no 
portion  of  the  proceeds  of  the  execution  sale  of  the  goods 
which  had  been  attached,  the  defendant,  on  express  instruc- 
tions from  the  plaintiffs'  attorneys,  did  attempt  to  attach  the 
effects   at   tbe   private   dwelling  house.      On   the    deputy- 
IMessenger  repairing  thither  for  the  purpose,  the  goods  were 
claimed  by  ^Mrs.  Tucker  and  he  was  refused  admittance  ;  he 
states  also  that  she  mentioned  tlie  name  of  Mr.  Pam  ;  and 
from  iMr.  Pam's  evidence  it  would  appear  that  sliortly  before 
tliis,  and  some  time  after  the  warrant  had  been  delivered  to 
the    defendant    for  execution,    Pam    had    purchased    these 
goods  from    3[rs.  Tucker.     ]\[rs.  Tucker,  liowever,  was  not 
Vni,.  \-._l'Airr  IT.--r;.  AV.  N 


176 

1888  called ;  it  appears  that  her  reported  assertion  that  she  was 
"  ^^-  married  under  ante-nuptial  contract  lias  not  been  corrobo- 
Fxp*  co'\'»  ^^t<^d  on  a  search  in  the  local  Deeds  office ;  and  there  is 
Haybittei.  nothing  before  the  Court  to  shew  that  the  furniture  and 
other  articles  which  have  been  mentioned  are  in  fact  her 
property.  Now  here  it  seems  to  me  that  this  dilemma  pre- 
sents itself.  When  the  deputy-Messenger  repaired  to  these 
premises  at  the  beginning  of  May  these  articles  were  just  as 
liable  to  attachment,  or  just  as  exempt  from  attachment,  as 
they  were  when  he  received  the  writ  at  the  end  of  March. 
For  either  they  belonged  to  Mrs.  Tucker  or  they  did  not. 
In  the  former  case  they  were  never  liable ;  in  the  latter,  the 
sale  to  Pam  by  a  person  who  was  not  the  true  owner  was 
entirely  nugatory  and  the  goods  were  still  on  the  premises 
and  just  as  liable  to  attachment  as  before  that  transaction 
took  place.  The  real  reason  why  they  were  not  at  this  time 
attached  and  the  defendant  made  a  nulla  hona  return  was 
that  they  were  claimed  by  a  third  party,  Mr.  Pam,  whose 
attorney  gave  the  Messenger  notice  in  writing  and  warned 
him  not  to  seize  them,  while  the  plaintiffs'  attorneys  refused 
to  indemnify  him  if  he  did  so.  On  this  point  I  think  there 
can  be  no  doubt,  for  the  defendant  is  corroborated  by  the 
independent  evidence  of  Iloulgrave,  and  Scrutton,  clerk  to 
the  plaintiffs'  attorney,  will  not  swear  that  the  defendant 
did  not  ask  for  an  indemnity — which  in  the  circumstances  it 
was  natural  for  him  to  do  and  would  in  fact  have  been  sur- 
prisiug  if  he  had  not.  We  must  take  it  then  that  an 
indemnity  was  asked  for  and,  if  not  positively  refused,  at  all 
events  it  was  not  given.  Now  we  were  referred  by  Mr. 
Guerin  to  the  provisions  of  Sect.  8  of  Ord.  37  of  1828, 
which  enacts  "that  if  there  sliall  be  any  claim  made  by  any 
other  person  to  any  such  property  about  to  be  seized  by  the 
said  Sheriff,  or  his  deputy,  then,  if  the  said  plaintiff,  or  his 
attorney,  will  indemnity  the  said  Sheriff  by  an  undertaking 
in  writing,  signed  by  the  said  plaintiff,  to  save  him  harmless 
from  any  loss  or  damage  by  reason  of  tlie  seizure  thereof, 
then  the  said  Sheriff,  or  his  deputy,  shall  take  and  seize  the 
same,  and  the  same  shall  fcn-thwith  he  inventoried  and  taken 
into  the  custody  of  the  said  Sheriff,  or  his  deputy."  Now 
the  y)osition  of  the   Messenger  is  tlie   same  as  that  of  the; 
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Sheriff,  as  was  expressly  held  by  the   Chief  Justice  in        i^s"- 
Olivier  vs.  Keating,  Foord,  102 ;  sis  is  also  shewn  by  that         -  20. 
i  case,  if  he  attaches  and  sells  property  which  does  not  belong      '-  \co^v» 
!to  the  judgment  debtor,  after  notice  of  the  fact,  he  lays     Hay^ittei. 
■himself  open  to  an  action  for  damages ;  and  I  am  therefore 
of  opinion  that  in  a  case  like  the  present  tlie  defendant  was 
justified  in  declining  to  proceed  further  unless  indemnified. 
It  is  true  that  Mr,  Justice  Buchanan  observed  in  Dersley 
vs.  Wagiier : — "  I  do  not  think  that,  in  general,  Messengers 
ought  necessarily  to  refuse  to  make  an  attachment  merely 
because  of  the  bare  statement  of  the  debtor  that  the  pro- 
perty in  his  possession  does  not  belong  to  him  "  (although 
apparently  this  was  all  the  Messenger  had  to  guide  him  in 
Olivier  vs.  Keating).     He  goes  on  to  say: — "  I  think  if  the 
Messenger  does  not  make  an  attachment  of  such  property 
he  should  have  some  reasonable  grounds  for  believing  that 
property  found  witli  the  debtor  is  not  his,  and  that  it  is  not 

liable  to  attachment If  the  Messenger  has  good 

grounds  for  being  satisfied  that  the  property  is  not  exe- 
cutable, he  ought,  of  course,  not  to  attach  it."  In  the 
present  case,  considering  what  had  happened  before  and 
bearing  in  mind  the  formal  claim  made  on  behalf  of  Pam, 
and  the  provisions  of  the  Ordinance  of  1828,  I  think  as 
already  stated  that  the  Messenger  was  justified  in  demand- 
ing an  indemnity  from  the  plaintiffs'  attorneys  and  refusing 
to  attach  unless  he  received  it.  If  therefore  the  plaintiffs  > 
have  sustained  any  damage,  it  was  not  damage  occasioned  by 
the  defendant's  negligence  and  for  which  he  is  therefore 
responsible.  Whether  they  have  or  have  not  in  fact  sus- 
tained damage  is  not  the  question  before  us,  and  we  have 
not  to  determine  tlie  validity  of  the  alleged  sale  to  Pam. 
If  the  furniture  in  question  really  belonged  to  8mythe  and 
Tucker,  or  to  either  of  them,  apparently  it  is  still  on  the 
premises  and  still  liable  to  attachment.  One  other  point 
was  taken  by  the  plaintiffs,  namely  that  the  Messenger  had 
neglected  his  duty  in  not  reporting  to  the  ^Magistrate  the 
claim  that  was  made.  The  provisions  of  sect.  53  of  the 
Magistrates  Court  Act  of  1856  and  of  Clause  58  of  the 
Schedule  thereto  appear,  however,  to  refer  to  cases  where 
property   has  been  claimed    after    being  actually  taken    in  I 

N  2 
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1888.^       execution,  and  where  it  therefore  becomes  necessary  to  try 
^0.       the  issue  by  interpleader ;  while  with  regard  to  the  case  of 
ti'pf  co'^M    Louw  vs.  Fife,  where  there  was  no  actual  attacliment,  and 
Haybittti.     where  the  defendant  was  held  not  liable,  it  is  sufficient  to 
observe  that,  according  to  the  reasons  given  for  the  judg- 
ment, apparently  he  would  have  been   equally  successful  if 
he  had  merely  reported  to  the  plaintiffs'  agent,  leaving  him 
to  put  the  law  in  motion  if  he  chose,  as  in  the  present  case, 
and  not  to  the  Magistrate  as  well.     On  the  whole  I  am  of 
I  opinion  that  the  plaintiffs  have  failed  to  prove  that  they 
have  sustained  any  damage  by  reason   of  the  defendant's 
:  neglect  or  default,  and  the  defendant  is  therefore  entitled  to 
^  the  judgment  of  the  Court.     I  think  it  right  to  add  that 
the  defendant's  failure  to  reply  in  writing  to  the  letters 
addressed  to  him  by  the  plaintiffs'  attorneys,  and  his  care- 
lessness in  mislaying  those  letters,  as  well  as  that  received 
from  Mr.  Pam's  attorney,  are  open  to  comment  and  not  such 
conduct  as  the  Court  would  expect  from  an  oflicial  in  his 
position  ;  but  there  is  nothing  in  these  matters  to  justify  us 
in  departing  from  the   ordinary  rule  that  the  costs   must 
follow  the  result. 


Solomon  and  Cole,  JJ.,  concurred. 

fPlaintiffs'  Attorneys,  Caldecott  &  PtiEAR.     "1 
|_  Defendant's  Attorneys,  Cogolan  &  Cogiilan.  J 


Geddes  vs.  Kaiser  Wiliielm  Gold  Mining  Co. 

Joint-Stoeh  Comixmy. — Prospectus. — Misrepresentation. — 
Rescission  of  Contract. 

WJiere  a  plaintijf  had  applied  for  shares  in  a  mining  company 
on  the  faith  of  a  in'ospectus  which  announced  that  the 
Company  icas  "  to  he  incorporated  with  limited  liahility," 
and  ahoid  eighteen  months  afterwards  brought  aii  action 
for  the  rescission  of  his  contract  to  take  shares  on  the 
ground  tliat  the  cmnpafiy  had  not  been  so  incorporated, 
and  it  appeared  that  the  delay  in  registration  under  the 
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Companies  Act  had  arisen  through  accidental  circumstances 
for  which  tlie  Company  was  not  to  hlame,  and  of  which  the 
plaintiff  was  or  might  have  been  aware,  and  the  Company 
had  in  fact  been  registered  before  the  action  was  tried: 
Held,  that  the  plaintiff  was  not  entitled  to  be  relieved  from 
his  contract. 

The  plaintiff  ia  tins  action  claimed  a  rescission  of  his 
contract  to  take  shares  in  the  defendant  Company,  the 
removal  of  his  name  from  the  list  of  shareholders  and  ^^^'u.^^  cof'™ 
the  refund  of  certain  sums  paid  on  application  for  and 
allotment  of  the  said  shares.  The  plaintiff  allefred  that  he 
contracted  to  take  these  shares  upon  and  subject  to  the 
condition  that  the  Company  should  obtain  a  certificate  of 
registration  with  limited  liability  under  the  provisions 
of  Act  23,  ISGl,  within  a  reasonable  time  from  the  date  of 
the  formation  of  the  Company.  The  formation  of  the 
Company  was  completed  in  January  1887,  and  since  then 
the  Company  had  been  carrying  on  mining  and  other 
operations,  but  had  neglected  to  comply  with  the  above- 
mentioned  condition  and  was  still  carrying  on  the  said 
operations  and  incurring  liabilities  as  a  joint-stock  Conipauy 
with  unlimited  liability.  The  plaintiff  after  the  lapse  of  a 
reasoDable  time  had  requested  the  Company  to  carry  out 
the  said  contract  and  obtain  such  certificate  as  aforesaid ; 
and,  on  their  neglecting  to  do  so,  he  had  repudiated  the 
contract  and  declined  to  be  bound  any  longer  thereby,  and 
given  the  Company  formal  notice  thereof;  but  tliey  had 
refused  to  remove  his  name  from  the  list  of  shareholders  or 
to  refund  the  amount  paid.  The  plaintiff  annexed  to  his 
declaration  a  copy  of  the  prosj)ectus  of  the  defeutlant 
Company,  which  had  been  formed  for  the  })urposo  of 
acquiring  certain  claims  at  the  De  Kaaj)  Gold  Fields,  and 
which  announced  that  it  was  "to  be  incorporated  witli 
limited  liability."  The  defemlants  in  their  plea  denied 
that  the  Conq)any  \\as  incurring  liabilities;  but  admitted 
that  it  had  not  yet  obtained  a  certificate  of  registration  with 
limited  liability,  and  said  that  sueh  absence  of  registration 
was  n(jt  dnv  to  any  neglect  on  tlu^ir  part.  Ever  since  its 
furuiation     tlie    Cumpauy    had     used    every    endeavoui-    to 
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1RS8.        procure   such   registration,  but  had   hitlierto  been   unable 
^  -—         to  obtain  the  requisite  number  of  sij^natures  of  shareholders 

Geddes  vs.  ^  f 

'^''(f  ai^co*^"  to  the  trust  deed  in  due  form  as  required  by  law,  the 
majority  of  the  shareholders  being  resident  in  various  parts 
of  the  South  African  Republic.  The  Company  was  still 
taking  the  necessary  steps  for  this  purpose,  and  as  soon  as 
the  said  signatures  arrived,  and  were  approved  by  the 
Registrar  of  Deeds  at  Kimberley,  the  certificate  of  registra- 
tion would  be  applied  for  and  obtained  by  the  defendants. 
At  the  trial  the  defendant  Company  applied  for  leave  to 
amend  their  pleas  by  alleging  that  the  certificate  of  registra- 
tion had  now  been  actually  obtained,  but  this  application 
was  opposed  and  after  argument  withdrawn.  The  plaintiff 
stated  in  his  evidence  that  in  November  1886  he  had 
applied  for  and  been  allotted  fifty  shares  in  the  Company 
and  that  he  made  his  application  on  the  faith  of  the  state- 
ments contained  in  the  prospectus,  and  would  not  have 
applied  had  it  not  been  stated  that  the  Company  would  be 
incorporated  with  limited  liability.  In  June  1887,  on 
application  being  made  for  the  balance  due  on  calls,  ho 
ascertained  that  the  Company  had  not  been  registered  and 
wrote  objecting  to  pay  the  call  on  that  ground.  Nothing 
further  happened  till  May  1888,  when  the  plaintiff,  finding 
that  the  Company  was  still  unregistered,  wrote  to  repudiate 
his  contract  and  apply  for  the  return  of  the  sums  paid,  and 
on  this  demand  not  being  complied  with — the  secretary  of 
the  Company  informing  him  that  the  deed  was  then  at  the 
Deeds  Office  for  registration — he  instituted  the  present  pro- 
ceedings. He  stated  that  before  doing  so  he  was  informed 
by  the  secretary  that  the  Company's  funds  were  exhausted 
and  the  property  was  being  developed  by  money  advanced 
by  some  of  the  directors.  The  secretary,  however,  explained 
that  what  he  said  was  that  as  many  of  the  shareholders  had 
failed  to  pay  their  calls  the  directors  had  made  an  advance, 
and  in  fact  it  appeared  that  the  amount  of  this  loan  was 
only  about  £230  while  £2-100  was  du(!  on  calls.  Since 
the  summons  was  issued  the  ])laintift',  on  learning  that 
registration  had  been  effected,  which  took  place  on  June  25, 
had  offered  to  withdraw  the  action  on  jjaymcnt  of  c(jsts 
incurred,  but    this  offer   had    been    refused.     The  evidence 
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for  the  defence  was  to  tlie  effect  that  every  effort  had  been       au"% 
made  to  obtain  rci^istration,  and  the  deed  had  been  handed     r-JTr  . 
in  for  that  purpose  and  the  stamps  cancelled  in  the  Deeds  ^^j^'^j^^^^o'*'' 
Office  as  early  as  January  1887 ;  but  delays  had  occurred 
owing  to  powers  sent  by  shareholders  in  the  Transvaal  to 
sign  the  deed  on  their  behalf  having  been  twice  rejected  as 
informal,  in  consequence  of  which  a  new  power  was  drawn  at 
Kimberley  and   sent   to   the  Company's   represf^ntative   at 
Barberton    to  get  the  signatures  of  the  shareholders,  who 
were  scattered  about  the  Transvaal,  and  which   were  sent 
down  as  received  in  batches,  and  as  soon  as  the  necessary 
number  was  obtained  registration  was  effected  without  any 
neglect  or  avoidable  delay  on  the  part  of  the  Company. 

Guerin,  for  the  plaintiff,  said  that  the  case  must  be 
determined  by  the  question  whether  the  plaintiff  was 
justified  in  repudiating  when  he  did,  i.e.  in  May  1888, 
irrespective  of  what  might  have  happened  since.  It  was 
clear  that  he  would  never  have  made  the  contract  except  on 
the  terms  that  the  Company  was  to  be  limited,  and  it  was 
the  duty  of  the  Company  to  carry  out  this  intention  within 
a  reasonable  time,  which  had  not  been  done.  He  referred 
to  lAndley  on  Fartnership,  -ith  ed.  lOG ;  Peek  vs.  JDerry, 
37  Ch.  D.  541.  When  the  plaintiff  repudiated  he  had  not 
obtained  what  he  bargained  for  and  was  a  member  of  an 
unlimited  Company  which  had  incurred  debts :  Boivns  vs. 
Ship,  L.  R.  3  H.  L.  343 ;  Kennedy  vs.  Panama,  &c.  Mail 
Co.,  L.  R.  2  Q.  B.  580.  It  was  the  duty  of  a  shareholder  in 
a  case  of  this  kind  to  repudiate  promptly:  Atlas  D.  21.  Co. 
vs.  Poole,  1  H.  C.  20. 

Lange,  for  the  defendants,  was  not  called  upon. 

Laurence,  J.P.  : — This  case  has  been  very  fairly  argued  on 
behalf  of  the  plaintiff,  but  I  do  not  think  it  is  necessary  for 
the  Court  to  hear  counsel  on  behalf  of  the  defendant 
Company.  The  action  is  nominaily  one  for  the  rescission  of 
the  })laintifi''s  contract  tu  take  shares  in  tlie  Company,  for 
the  removal  of  his  name  from  the  register  of  shareholders 
and  for  the  refund  of  the  amount  which  he  has  paid  for  his 
shares,     lieally,  however,  it  is  an  action  for  costs ;  for  the 
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An^%       plaintiif    has    admitted    that    after    bringing    the    action 
_  TT-         circumstances  occurred  which  made  him  oflfer  to  withdraw 

Geddes  vt. 

^*G'^]!rco^°*  it,  provided  he  was  paid  the  costs  he  had  incurred.  This 
offer  was  refused  and  so  we  have  now  to  decide  whether  the 
phiintiflfs  claim  is  one  which  can  be  maintained.  In  this 
case  no  fraud  is  alleged  on  the  part  of  the  promoters  or 
directors  of  the  defendant  company ;  it  is  not  an  action  for 
damages  sustained  on  account  of  fraudulent  misrepresenta- 
tion, such  as  would  give  rise  to  what  is  called  in  Euglish 
law  an  action  of  deceit,  and  would  give  the  plaintiff  a  right 
to  recover  from  the  responsible  parties  any  damages  he 
might  have  sustained  thereby.  The  plaintiff,  however, 
alleges  that  there  was  a  material  misrepresentation  in  the 
prospectus,  relying  on  which  he  entered  into  this  contract  to 
take  shares,  and  that  the  representation  in  question  operated 
as  an  inducement  without  which  he  would  not  have  made 
the  contract,  and  if  lie  can  establish  this  he  is  no  doubt 
entitled  to  relief.  The  representation  on  which  he  bases 
his  case  is  the  statement  that  the  Company  was  to  be 
incorporated  with  limited  liability,  and  this  representation 
cannot  be  regarded  as  other  than  an  important  and  essential 
element  in  the  description  or  programme  of  the  proposed 
Company.  It  must,  however,  be  observed,  as  I  pointed  out 
when  this  case  was  formerly  before  the  Court  on  exception, 
that  there  is  a  wide  distinction  between  a  representation  of 
fact  and  one  of  intention.  If  anything  is  repres(^nted  as  an 
existing  fact,  the  representation,  if  material,  must  be  true  at 
tlie  time  when  it  is  made ;  when  it  is  merely  an  announce- 
ment of  what  is  intended  to  be  done,  that  intention  niu^t  be 
carried  out  in  due  course  and  within  a  reascmable  time, 
subject  to  any  accidental  causes  of  delay  which  iisay  happen 
to  arise.  Now  in  the  present  case  it  can  scarcely  bo 
contended  that  it  was  necessary  to  obtain  the  certificate  of 
registration  under  the  Companies  Act  before  the  Company 
began  its  operations.  It  was  inevitable  that  theie  should  be 
some  dcLiy  in  obtaining  this  certificate;  and  if  nothing  had 
been  done  meanwhile  the  shareholders  might  not  unreason- 
ably have  complained  of  this  inaction,  and  that  the  Cfipital 
which  they  had  subscribed  was  lying  idle  instead  of  being 
employed  in  the  develo|tinent  of  the  mine.     The  ni.iin  [loint 
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.  .  Aug. ». 

Company  was  formed  in  January  1887,  it  was  still  un-  Qe^„, 
registered  so  lung  afterwards  as  May  1888,  when  this  ^^(f^^^lo*"''™ 
action  was  commenced.  Now  on  tliis  point  the  evidence 
satisfies  me  that  this  long  delay  occurred  not  owing  to  any 
want  either  of  good  faith  or  of  activity  on  the  part  of  the 
directors,  but  owing  to  the  defects  in  the  powers  to  sign 
the  trust-deed  which  were  discovered  on  two  occasions,  to 
the  fact  that  fresh  powers  had  to  be  obtained  from  a  large 
number  of  shareholders  residing  in  various  parts  of  the 
Transvaal,  and  partly  also  to  certain  delays  in  verification 
which  took  place  and  other  formalities  which  had  to  be 
complied  with  in  the  Kegistry  of  Deeds.  In  the  special 
circumstances  of  this  case  I  do  not  think  that  registration 
could  have  been  obtained  earlier,  or  that  the  defendant 
Company  can  be  held  blameworthy  for  the  delay,  or  that 
there  has  been  any  neglect  or  failure  on  their  part  to  carry 
out  the  intention  which  they  have  always  had  to  become 
incorporated  as  a  limited  Company.  It  also  appears  from 
the  evidence  that  the  plaintiff  before  he  brought  his  action 
miaht  have  ascertained  the  position  of  affairs,  and  that 
inlbrmation  on  the  subject  was  tendered  to  him  or  to  his 
attorney,  and  that  it  was  explained  before  the  action  was 
brought  tliat  the  trust-deed  was  then  in  the  liegistrar's 
office  for  the  purpose  of  registration.  Neither  can  it  be  held 
that  the  plaintiff  was  forced  to  rush  into  this  action  through 
having  reasonable  grounds  for  fearing  that  liabilities  were 
being  incurred  by  the  Company  for  which  he  would  become 
res})onsible  beyond  the  amount  of  the  calls  still  due  on  his 
shares ;  for  the  evidence  shews  that  the  liabilities  of  the 
Company  were  trifling  in  comparison  with  the  large  amount 
due  from  shareholders,  and  that  it  had  been  explained  to  the 
plaintiff  that  the  reason  why  these  advances  from  the 
directors  had  been  required  was  simply  owing  to  the  neglect 
of  a  large  number  of  shareholders,  among  whom  he  was  one, 
to  pay  their  calls.  I  think  therefore  that  the  defendants  are 
entitled  to  our  judgment,  and  the  only  point  about  which  I 
have  entertained  any  doubt  is  wlietlier  the  offer  made  by 
the  plaintiff,  when  ho  found  that  registration  had  been 
effected,   to  withdraw  his  action   on  payment  of   the   costs 


184 

1888.        incurred,  was  not  an  offer  which  in  the  special  circumstances 

Aug.  8.  '  ' 

-—        of  the  case  should  have  been  accepted  by  the  Company.     On 
Kaiser  wiiheim  the  whole  howevcr,  as  these  costs  had  been  incurred  owing 

G.  M.  Co.  '  .... 

to  the  plaintiff's  own  precipitancy  in  beginning  his  action  at 
a  time  when  a  little  more  inquiry  should  have  satisfied  him 
that  there  was  no  suflScient  ground  for  doing  so,  it  cannot  be 
held  that  the  defendants  were  bound  to  pay  them,  and  there 
must  therefore  be  a  judgment  for  the  defendant  Company 
with  costs. 

Solomon  and  Cole,  JJ.,  concurred  (a). 

[PlaintifTs  Attorney,  Playford.  "| 

Defendants'  Attorneys,  Kmiguts  &  IIeakle.  J 


Dall  vs.  Kegistear  of  Deeds. 

Ante-nuptial  contract. — Begistrafion. — Act  21, 
1875.— Ord.  11,  1872,  G.  W. 

Where  an  ante-nuptial  contract  had  been  tendered  for  registra- 
tion to  the  Registrar  of  Deeds  at  Kimherley  within 
twenty-eight  days  of  execution,  hut  the  registration  had 
not  heen  effected  owing  to  a  clerical  error  on  the  part  of 
the  notary,  the  Court  directed  registration  of  the  contract, 
reserving  the  rights  of  any  creditors  who  might  have 
hecome  such  previous  to  registration. 

igj,8  This  was  an  application,  on  notice  to  the  Registrar  of 

AuK^9.  Deeds,  for  an  order  for  the  registration  of  an  ante-nuptial 
^rill-ofDt^eds^  coutract,  which  had  been  executed  by  the  petitioners, 
husband  and  wife,  the  day  before  their  marriage,  on  De- 
cember 20,  1887,  and  had  been  tendered  by  the  notary  for 
registration  at  the  Deeds  Registry  at  Kiraberley,  on  January 
14,  1888,  but,  owing  to  the  inadvertent  omission  by  the 
notary  in  the  copy  filed  of  the  name  of  the  trustee,  registra- 


(a)  This  judgment  was  cuufirmcd  ou  appeal  by  the  Siqireuie  CuiirL  on 
Kov.  27.     bee  G  Juta,  2Go. 
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tion  had  not  been  effected.     The  application  was  supported       ^^^'^^-^ 
by  affidavits  by  the  petitioners  and  the  notary  to  the  effect  ^^jj  ^^TltcKis- 
that  the  omission  had  not  been  pointed  out  to  the  latter  till   trarofi>eed8. 
after  the  time  allowed  by  law  for  registration,  that  it  had 
since  been  rectified  and  that  it  was  not  attributable  to  any 
fraud  or  neglect  on  the  part  of  the  petitioners. 

Guerin,  for  the  petitioners,  referred  to  Ord.  11  of  1872, 
G.-W.,  and  Ord.  27  of  184G.  The  contract  had  been 
tendered  for  registration  within  the  twenty-eight  days  (a). 

Laurence,  J.P.,  referred  to  Schoorribie  vs.  Schoomhie  s 
Trustees,  5  Juta,  189,  and  cases  there  cited,  and  said  that  in 
the  circumstances  as  set  forth  the  Court  would  direct 
registration  of  the  contract,  reserving  the  rights  of  any 
creditors  who  might  have  become  such  previous  to  the 
registration. 

[Petitioner's  Attorney,  ScnERMBRUCKEU.] 


Haupt  vs.  Diebel  Beothers. 

Master  and  servant. —  Wrongful  dismissal. — Justification. — 
Measure  of  Damages. 

II.  sued  D.,  a  tradesman  by  ivhom  he  had  been  emi^loyed,  for 
u'rongful  dismissal.  D.  justified  on  the  ground  that  H. 
had  assaulted  a  felloiv-servant  and  created  a  disturbance 
on  his  business  'premises:  Held,  07i  the  facts,  that  the 
assault,  ichich  ivas  to  some  extent  provohed,  and  the 
consequent  disturbance,  which  was  not  proved  to  have  in 
any  ivay  injured  D.  in  his  business,  did  not  afford 
sufiicient  justification  for  summary  dismissal,  and  that  11. 
teas  therefore  entitled  to  damages  equivalent  to  a  montlis 
salary  in  lieu  of  notice. 

Where  the  period  over  which  the  contract  of  service  extended 
was  still  unexpired  ichen  the  action  for  urongful  dismissal 

(a)  Cf.  Act  21,  1875,  §  17. 
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was  tried,  the  Court  gave  as  damages  tJie  amount  of 
unpaid  salary  for  the  whole  period  in  the  absence  of  any 
evidence  that  tJie  plaintiff  could  or  ivas  likely  to  obtain 
other  employment  for  any  portion  of  the  period  in 
question. 

^888.^  The  plaintiff  in  this  action  sued  the  defendants,  a  firm  of 

"  ^°-  butchers  at  Kimberley,  by  whom  he  had  been  employed,  for 
rM^tefiJr^.  wrongful  dismissal.  The  defendants  justified  the  dismissal 
on  the  ground  that  "  on  July  16,  1888,  the  plaintiff  was 
guilty  of  gross  misconduct  on  their  business  premises  and 
during  business  hours  by  there  and  then  creating  a  dis- 
turbance and  abusing  and  seriously  assaulting  another  of 
their  servants  in  the  presence  of  their  customers  and 
interfering  with  the  transaction  of  business  and  by  refusing 
to  desist  when  ordered  by  the  defendants  so  to  do,  where- 
upon and  in  consequence  of  such  misconduct  on  his  part  the 
defendants  dismissed  the  plaintiff  from  their  services  as  tliey 
were  by  law  entitled  to  do,"  paying  him  the  full  amount  of 
wages  then  due  to  him.  The  plaintiff  in  his  replication 
admitted  the  assault  but  said  that  it  was  committed  under 
gross  provocation.  From  the  evidence  it  appeared  that  the 
plaintiff  was  employed  as  a  "  blockman  "  in  the  defendants' 
shop,  where  he  served  customers  and  was  responsible  for 
meat  so  supplied.  The  defendants  had  another  servant 
named  Diefenbach,  who  was  in  the  habit  of  taking  meat  for 
consumption  by  his  family,  under  an  arrangement  with  tlie 
defendants,  it  being  understood  that  meat  so  taken  was  to 
be  duly  entered  in  the  books.  It  appeared  that  previous 
to  this  affair  the  plaintiff  and  Diefenbach  hud  not  been  on 
very  good  terms.  On  the  morning  of  the  dismissal,  the 
plaintiff  asked  Diefenbach  why  he  had  not  put  down  tlie 
meat  he  had  t^ken  for  the  last  two  days,  and  it  was 
admitted  that  in  putting  this  question  he  was  not  exceeding 
his  duty.  Diefenbach,  against  whose  honesty  it  sliould  bo 
stated  that  no  imputation  was  made  at  the  trial,  rej)licd 
vaguely  that  the  meat  had  been  entered.  The  plaintiff 
then  looked  at  the  books  but  found  no  entry,  and  it  subse- 
quently appeared  that  a  rough  entry  had  been  made  by  the 
book-keeper,  who  was  absent  at  the  time,  at  the  back  of  one 
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of  the  books  and  at  a  place  where  it  miglit  naturally  have  a^^% 
escaped  the  pLvintiffs  notice.  The  plaintiff  then  returned  ■■  ^"- 
from  the  shop  to  a  back-room,  where  Diefenbach  was  having  DiebLTiirM 
his  breakfast,  and  said  he  could  find  no  entry,  and  if 
Diefenbach  took  meat  without  putting  it  down  he  should 
consider  that  he  meant  to  steal  it,  or  words  to  that  effect. 
Diefenbach  thereupon  called  him  a  liar,  using  an  offensive 
expletive,  and  the  plaintiff  by  way  of  retort  struck  him  a 
rather  violent  blow  on  the  face.  Diefenbach  began  to 
scream,  and  the  plaintiff  held  him  down  in  his  chair,  and  a 
disturbance  ensued  which  lasted  some  minutes  until  the 
defendants,  who  were  in  the  backyard,  at  some  little 
distance,  came  up  and  separated  their  servants.  It  appeared 
that  the  attention  of  the  neighbours  was  attracted  by  the 
row,  and  some  people  ran  into  the  defendants'  yard  and  into 
that  adjoining  to  see  what  was  going  on,  but  it  was  not 
satisfactorily  proved  that  there  were  any  customers  in  the 
shop  or  that  the  business  of  the  defendants  was  interfered 
with  or  in  any  way  suffered  in  consequence  of  the  dis- 
turbance. The  defendants  were  naturally  annoyed,  and  told 
both  the  plaintiff  and  Diefenbach  that  they  would  have  to 
leave  at  once.  In  the  end,  however,  Diefenbach  was 
allowed  to  remain  and  the  plaintiff  was  dismissed,  being 
paid  his  wages  to  date,  and  a  subsequent  tender  of  his 
services  was  made  and  refused. 

Frames,  for  the  plaintiff,  contended  on  the  facts  that  the 
plea  of  justification  had  not  been  proved.  The  plaintiff  was 
only  doing  his  duty  in  making  the  observations  and 
inquiries  which  led  to  the  assault,  and  no  evidence  had  been 
called  except  that  of  the  defendants  and  their  servants  as  to 
the  disturbance  having  attracted  attention,  while  the 
plaintiff  had  called  two  independent  witnesses  to  prove 
the  contrary.  As  to  what  justified  summary  dismissal,  he 
referred  to  Callo  vs.  BrouncJcer,  4  C.  &'  P.  518,  and  the 
observations  of  Smith,  J.,  in  Bassaramadoo  vs.  Morris, 
6  Juta,  28. 

Gnerin,  contra,  contended  that  the  assault  committed  by 
the  plaintiff  was  unjustifiable  and  warranted  his  dismissal. 
The  defendants  might  have  acted  somewhat  hastily  at  the 
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Aog.  9. 

.,     10. 


time,  as  was  natural  in  the  circumstances,  but  could  rely  on 
the  facts  as  now    proved.     He   referred   to   Bidgeway  vs. 
DktefBros.    Sungerford  Market  Co.,  3  A.  &  E.  171. 

Laurence,  J.P.  : — This  is  an  action  for  wrongful  dismissal 
and  the  question  which  we  have  to  decide  is  -whether  the 
defendants  have  succeeded  in  establishing  their  plea  of 
justification.  The  facts  of  the  case  are  of  no  particular 
interest  except  to  the  parties  immediately  concerned  and 
the  dismissal  took  place  in  consequence  of  what  I  can  only 
describe  as  a  squalid  squabble  between  the  plaintiff  and  a 
fellow-servant.  Now  in  the  first  place  it  is  to  be  observed 
that  the  defendants  acted  in  this  matter  with  considerable 
precipitancy,  and  when  they  dismissed  the  plaintiif  they 
certainly  were  not  aware  whether  they  were  or  were  not 
justified  in  doing  so.  All  they  knew  was  that  this  dis- 
turbance had  taken  place  and  they  admit  that  they  dismissed 
the  plaintiff  without  making  any  inquiry  into  its  cause,  and 
it  might  well  have  been  that  the  plaintiff  was  entirely  free 
from  blame  in  the  matter,  in  which  case  it  would  of  course 
have  been  impossible  to  justify  the  dismissal.  It  has,  how- 
ever, been  decided  that,  differing  in  this  respect  from  actions 
of  malicious  prosecution,  where  the  question  of  malice  or 
not  necessarily  depends  upon  what  was  in  the  mind  and 
within  the  knowledge  of  the  defendant  at  the  time  the 
prosecution  was  instituted,  in  actions  for  wrongful  dismissal, 
as  in  actions  for  defamation  of  character,  a  plea  of  justifica- 
tion can  be  supported  on  facts  which  were  in  existence  at 
the  time  of  the  occurrence,  although  only  subsequently 
ascertained  by  the  defendant ;  see  Kenrich  vs.  Central  D.  M. 
Co.,  3  H.  C.  at  p.  419,  and  Bojesly  vs.  Ross,  4  H.  C.  at 
p.  133,  and  cases  there  cited.  This  being  so,  it  becomes 
necessary  to  express  an  opinion  as  to  the  circumstances  and 
particulars  of  this  quarrel,  and  I  can  only  repeat  what  I  said 
during  the  argument,  namely  that  both  parties  were  to  some 
extent  to  blame.  The  plaintiff  in  my  opinion  was  quite 
justified  in  the  first  steps  lie  took  but  he  had  not  sufficient 
evidence  before  him  to  charge  Dicfenbacli  with  theft,  as  he 
practically  did,  and  no  doubt  this  hasty  and  Tmfounded 
charire   to    a    irreat    extcait   excused    Diefenbach's    offensive 
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rejoinder.  Wh^n  a  man  is  called  a  linr,  however,  especially  .'*"% 
when  the  substantive  is  combined  with  the  offensive  ex-  ■■  '»• 
pletive  which  ])i<'feubach  does  not  deny  that  he  may  have  DletefB^iA 
used,  it  is  scarcely  surprising?,  and  only  in  accordance  with 
human  nature,  that  he  should  retah'ate  with  a  blow,  as 
indeed  was  held  by  the  Supreme  Court  in  the  case  of  Saget 
vs.  Bataillou,  Buch.  1868,  32.  There  is  a  story  of  a  man 
who  once  called  another  a  liar  and  received  a  kick  in 
return,  whereupon  he  brought  an  action  for  assault.  The 
defendant's  counsel,  on  the  facts  being  proved,  briefly  ad- 
dressed the  jury  as  follows  : — "  I  am  sure,  gentlemen,  in  this 
case  your  common  sense  will  shew  you  what  to  do ;  an 
insult,  a  kick,  a  farthing,  all  the  world  over  ! "  The  jury 
accordingly  returned  a  verdict  for  the  plaintiff,  with  a 
farthing  damages,  whereupon  his  counsel  observed  *'  ]\[y 
client  has  got  more  kicks  than  half-pence."  Well,  in  regard 
to  the  circumstances  of  the  present  case,  I  can  only  repeat 
that  the  quarrel  was  one  in  which  both  parties  were  to 
blame  ;  and  although  it  might  have  afforded  very  good 
grounds  for  the  defendants  determining  to  promptly  get  rid 
of  one  or  both  the  parties,  and  paying  a  month's  wages  in 
lieu  of  notice,  on  the  whole  I  am  not  prepared  to  hold  that 
it  warranted  the  summary  dismissal  of  whicli  the  plaintiff 
complains.  I  think  that  when  he  tendered  his  services  the 
defendants,  having  had  time  for  investigation  and  reflection, 
should  at  all  events  have  given  him  a  month's  notice  and 
allowed  him  to  serve  for  that  period  or  else  have  paid  him  a 
month's  wages  in  lieu  thereof.  If  indeed  the  evidence  had 
sliewn  fur  instance  that  the  plaintiff  was  a  man  of  in- 
temperate habits  and  had  got  drunk  and  wantonly  assaulted 
his  I'ellow-servant,  the  case  would  have  been  different ;  or 
if  it  had  appeared  that  he  had  committed  an  unprovoked 
assault  in  the  defendants'  shop,  in  business  hours,  to  the 
iiiteriuption  of  their  business  and  the  scandal  and  disgust  of 
their  customers.  r)Ut  the  facts  in  this  c.ise  are  quite  other- 
wise ;  the  assault  was  committed  in  a  private  room,  and  no 
evidence  has  been  called  to  shew  that  any  of  the  customers 
of  the  defendants  saw  or  heard  anything  of  it,  or  that  the 
defendants  in  fact  suffero  1  any  damages  in  their  business  or 
reputation   in   consequence  of  what  took   place,   and    I  am 
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1888.        therefore  of  opinion  that  the  plea  has  not  been  made  out. 
„  .-   i"-       Now   with   rerard   to   damajjes   the   plaintiff's    counsel    in 

Ilaupt  vs.  o  , 

DiebeiBros.  opening  the  case  admitted  in  reply  to  the  Court  that  he 
could  not  claim  more  than  one  month's  wages  and 
allowances  from  the  date  of  dismissal,  in  lieu  of  notice,  tlie 
plaintiff  having  been  paid  monthly,  and  this  would  amount 
to  the  sum  of  £26.  Some  difficulty  however  with  regard  to 
the  assessment  of  damages  has  arisen  owing  to  the  extreme 
promptitude  with  which  this  action  has  been  brought  and 
tried.  The  dismissal  took  place  on  July  16,  the  summons 
was  served  on  July  21,  and  we  are  now  giving  judgment  on 
August  10 — within  a  month  of  the  dismissal.  It  was,  liow- 
ever,  held  by  this  Court  in  the  case  of  Donaldson  vs.  Webber, 
4  H.  C.  403,  that  it  was  not  necessary  for  a  servant  who  had 
been  wrongfully  dismissed  to  await  the  expiration  of  the 
period  for  which  he  had  been  hired  before  instituting  pro- 
ceedings. The  principle  to  be  applied  is  that,  if  the  servant 
during  the  period  in  question  has  succeeded  in  obtaining 
remunerative  employment  elsewhere,  the  Court  will  deduct 
the  remuneration  actually  received  from  the  damages  which 
would  otherwise  have  been  awarded.  This  has  been  held 
in  the  cases  of  B.unt  vs.  Eastern  Province  Boating  Co.,  3 
E.  D.  C.  12 ;  Denny  vs.  S.  A.  Loan,  &g.  Co.,  ih.  47 ;  Douglas 
vs.  L.  &  8.  A.  Expl.  Co.,  4  H.  C.  275.  Where,  however,  the 
period  has  not  expired  when  the  action  is  brought,  the 
Court  would  I  think  be  justified,  as  laid  down  by  Willes,  J., 
in  Hartland  vs.  General  Exchange  Bank,  14  L.  T.  N.  S., 
cited  in  Donaldson  vs.  Webber,  in  taking  into  account  the 
probabilities  of  the  plaintiff  obtaining  other  employment 
during  the  unexpired  portion  of  the  time  over  which  his 
contract  of  service  extended.  In  the  present  case,  the 
evidence  is  that  the  plaintiff  has  done  his  best,  but  up  to 
the  present  without  success,  to  obtain  other  employment ; 
we  are  within  a  week  of  the  16th  August;  and  as  there 
is  no  reason  to  assume  that  during  this  week  the  plaintiff 
will  succeed  in  getting  any  engagement,  I  tliink  it  will  be 
right  to  award  him  damages  equivalent  to  a  month's  salary, 
adopting  the  same  measure  of  damages  as  was  taken  by 
the  Eastern  Districts  Court  in  the  above-mentioned  case 
of  Iltuit  vs.  E.  P.  Boating  Co.,  in  which  case  also  the  action 
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was  brought  before  the  period  had   expired  for  which  the         "88. 
pliiiiitift'  had  been  f^ngaged.     Judgment  will  therefore  be  for         ..   ><>' 
the  i)hiintiff  for  £20  and  costs.  J*"?'^"- 

*  Diebel  Bros. 

Solomon,  J. : — I  concur.  With  regard  to  the  details  of 
the  dispute  wliich  led  to  this  action,  I  quite  agree  with  what 
has  been  said  by  the  Judge  President.  I  think  it  was  only 
natural  that  in  the  annoyance  caused  by  the  disturbance 
the  defendants  should  have  in  the  first  instance  determined 
to  get  rid  of  servants  who  conducted  themselves  in  such  a 
manner,  but  on  re-consideration  they  should  have  seen  that 
the  case  was  one  in  which  the  proper  course  would  be  to 
give  a  month's  notice  or,  if  they  feared  the  renewal  of 
similar  disputes  and  consequent  injury  to  their  business, 
to  pay  a  month's  wages  instead  of  notice.  I  may  observe 
that  the  disturbance  which  actually  took  place  seems  to 
have  been  mainly  attributable  not  to  the  conduct  of  the 
plaintiff  but  to  the  shouting  and  screaming  of  Diefenbach, 
when  he  received  the  blow  which  he  had  undoubtedly 
to  some  extent  provoked.  I  cannot  hold  that  on  account 
of  this  isolated  occurrence  the  defendants  were  justified 
in  summarily  dismissing  the  plaintiif,  a  servant  who  as 
appears  from  the  evidence  had  been  in  their  employ  for 
a  period  of  no  less  than  three  years  and  against  whom 
they  admit  that  they  had  no  previous  or  other  ground  of 
complaint. 

Cole,  J.,  concurred. 

rriaintiffs  Attorneys!,  Graham, Vigne  &  Mallett."] 
Luefendauts'  Attorney,  D.  J.  IIaakiioif.  J 
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Becker  vs.  Duarte. 

Magistrates  Judgment, — Attachment  of  immovable 
property. — Rule  of  Court  86. 

Wliere  it  is  sought  to  obtain  an  order  for  the  attachment  of  the 
immovable  property  of  a  defendant  against  whom  the 
plaintiff  has  obtained  judgment  in  the  Magistrate's  Court 
and  the  messenger  has  made  a  return  of  mdla  bona,  it  is 
necessary  first  to  obtain  provisional  sentence  on  the  judg- 
ment of  the  Magistrates  Court. 

1888.  This  was  an  application  for  the  attachment  of  certain  im- 

—  '       movable   property   of  the   respondent  in  satisfaction  of  a 

Becker  vs.  l       i.         j  i. 

Duarte."  judgment  of  the  Magistrate's  Court,  upon  which  a  writ  of 
execution  had  been  issued  out  of  that  Court  and  a  return  of 
nulla  bona  made. 

Gv£rin  for  the  applicant. 
Joubert  for  the  respondent. 

Laurence,  J.P.,  referred  to  Sheasby  vs.  Boss,  4  H.  C.  339, 
and  the  case  there  cited  of  De  Vos  vs.  Voersee,  3  Juta,  79. 
-K^niyj<Ui  /*^/„  (Since  the  attention  of  this  Court  had  been  directed  to  the 
'  latter  case,  the  practice  had  been,  before  entertaining  appli- 
cations of  this  kind,  to  require  them  to  be  founded  on  a 
provisional  sentence  to  be  obtained  in  this  Court  on  the 
judgment  of  the  Magistrate's  Court.  As  this  had  not  been 
done  in  the  present  case,  the  application  must  be  refused 
with  costs. 

Solomon  and  Cole,  J.J.,  concurred. 

PApplicant's  Attorney,  Badnall.  T 
Llle^lKjndent's  Attorney,  \}v.  Kock.J 
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iSmitii  and  Warp.en  vs.  Harris. 

Contract  of  sale.  — Measure  of  damages. — Siieeific  iKvfor^aance. 
— Exception. 

In  an  action  for  the  j^rice  of  certain  shares  purchased  hi/  the 
defendant,  and  of  which  the  plaintiff  tendered  delivery, 
the  defendant  admitted  the  breach  of  contract  and  pleaded 
a  tender  of  the  difference  between  the  contract  price  and 
the  price  at  the  time  of  the  breach:  Held,  on  exception, 
that  the  plea  was  had  and  that  the  vendor  teas  entitled  to 
claim  the  purcliase  price  in  full  against  delivery  of  the 
shares. 

The  plaintiffs  in  this  action  sued  the  defendant  for  £760         ^^>'»- 

...  .  Aug.  20. 

as  the  purchase  price  of  certain  shares   in  a  gold  mining       s*.'i)t.  lu. 
company,  which  thev  alleired  the  delendant  liad  refused  to      smith  nnd 

I        •  '  .  "  arron  vs 

accept  or  pay  for,  and  of  which  they  tendered  delivery  iiams. 
upon  payment.  The  defr-ndant  admitted  the  contract  and 
its  breach,  but  jdeaded  "that  it  vas  the  duty  of  the 
plaintiffs  to  have  sold  the  said  s-hares  at  ruling  market 
rates  immediately  or  witliin  a  reasonable  time  after  the 
defendant's  failure  to  perform  the  said  contract,  as  they 
might  have  done,  and  that  had  they  done  so  the  loss 
accruing  to  thera  through  the  defendant's  said  failure  would 
not  have  exceeded  the  sum  of  £85,"  and  proceeded  to  plead 
a  tentler  of  this  sum  with  costs  to  date.  The  plaintiffs 
exce|jted  to  this  plea  as  bad  in  law  and  the  case  now  came 
on  lor  argument  on  the  exception. 

Frames,  in  support  of  the  exception,  admitted  tliat  the 
difl'erence  between  the  contract  price  and  tiie  marlcet  price 
at  the  time  of  the  breach  would  be  the  measure  of  danuiges 
by  English  law,  but  contended  tliat,  according  to  the 
cok>uial  law,  the  vendor  ^\as  entitled  to  insist  on  per- 
formance of  tiie  contract.  He  relied  on  the  observations  of 
tlie  Chief  Justice  in  Stewart  vs.  liyall,  5  duta,  at  p.  1.37. 
He  contended  that  the  English  law  was  often  unfair  on  the 
vendor  owing  to  the  dilhculty  in  })roving  dainam'.  As  to 
the  lioman-Uutch  law  he  referred  to  llnidtra  llonutn  Law, 
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A^' M       ^^^'  ^^^  '  ^^^^^^^'^^^^^  'S'ys^.  §  371  ;  PotJder  on  Sale,  §  278  ; 
Stptjo.       Domat,  i.  ii.  iii.  9,  10 ;  Grotius,  iii.  15,  1 ;   Van  der  Linden, 
Smith  and     i.  15,  9  I  Merlin,  Ren.  s.-y.  '  Vente,"  p.  344.     [Solomon,  J., 
Harris.       referred  to  Voet,  19.  1.  14.  J 

Lange,  for  the  defendant,  submitted  tliat  if  a  plaintiff 
conld  be  sufficiently  com{)ensated  by  pecuniary  damages  the 
Court  would  give  the  defendant  that  alternative,  especially 
in  such  matters  as  share  transactions.  He  referred  to 
Burge's  Conim.  ii.  542  et  seqq.  and  authorities  there  cited ; 
Pothier,  §  68 ;  Van  Leeuiven,  tr.  Kotze,  ii.  141,  142,  and 
note. 

Frames  replied. 

Cur.  adv.  vult. 

Postea  (Sept.  10),— 

Laurence,  J.P.,  said : — This  is  an  action  for  the  sum  of 
£7  GO  13s.  9d.  as  the  purchase  price  of  certain  shares  sold 
by  the  plaintiffs  to  the  defendant,  together  with  certain 
charges  for  exchange  and  brokerage.  The  plaintiffs  tender 
transfer  of  the  shares  upon  payment  of  the  price.  The 
defendant  admits  the  contract  to  buy  and  his  failure  to 
perform  it,  but  pleads  that  on  such  failure  it  was  the  duty 
of  the  plaintiffs  to  sell  the  sliares  at  ruling  market  rates,  in 
which  event  he  alleges  that  the  damage  sustained  by  reason 
of  his  breach  of  contract  would  not  have  exceeded  £85  and 
ho  pleads  a  tender  of  this  sum  with  costs  to  date,  liefore 
replying  the  plaintiffs  excepted  to  this  plea  as  bad  in  law, 
and  submitted  that  no  duty  was  cast  upon  thern  to  realise 
the  shares  as  alleged  in  tlie  plea,  and,  after  hearing  the 
arguments  on  this  exception  on  provisional  day,  the  Court 
reserved  judgment.  As  the  Court  pointed  out  during  tlie 
aiguraeut,  the  plea  as  worded  is  obviously  open  to  cxce])tioii, 
for  there  certaiidy  was  no  obligation  on  tlu;  plaintiffs  to  sell 
the  shares  at  the  market  price  as  alleged  therein,  although 
such  a  course  is  fiequently  adopted  as  furnishing  a  con- 
venient proof  of  the  damage  sustained  ;  but  clearly  the 
defence  which  it  was  intended  to  raise  in  the  })resent  c;ise  is 
that  the  plaintiffs'  claim,  in  a  ease  of  breach  of  contract  of 
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this  kind,  must  be  confined  to  the  difference  between  the         •^''s. 

'  .  Aug.  20. 

contract  price  and  the  market  price,  however  ascertained,  at  -sept,  lo. 
tlie  time  of  the  breach.  The  plaintiffs  on  the  other  hand  smith  and 
contend  that  they  are  entitled  under  our  hiw  to  enforce  ii^rrw. 
payment  of  the  purciiase  price  against  delivery  of  the 
articles  sold.  This  is  ihe  real  question  between  the  parties, 
and  althoun;h,  after  hearing  the  authorities  which  were 
cited,  there  did  not  seem  to  be  much  room  for  doubt  on  the 
question,  at  the  same  time  v\e  thouglit  tlie  matter  of 
sufficient  importance  to  make  it  advisable  to  deliver  a 
considered  judgment.  Now,  during  the  hearing  of  at  least 
one  of  the  numerous  cases  arising  out  of  transactions  in 
shares  which  have  recently  been  before  the  Court,  I  took 
occasion  to  puint  out  that  it  might  be  a  question  whether  in 
such  cases  a  vendor  was  not  entitled  to  insist  upon  per- 
formance of  the  contract,  and  I  s{)ecially  drew  attention  to 
the  observatic  ns  of  the  Chief  Justice  in  the  case  of  tyteicart 
vs.  Byall,  upon  which  the  leained  counsel  for  the  plaintifis 
strongly  relied  in  the  present  case.  However,  in  that  as  in 
other  cases,  I  think  I  am  ri^lit  in  saying  that  the  plaintiff 
confined  his  claim,  as  he  was  clearly  entitled  to  do,  to  the 
dama<2"es  he  had  sustained  throufrh  the  fluctuation  of  the 
share  market,  and  it  was  therefore  unnecessary  to  consider 
or  apply  the  obiter  dictum  in  Stewart  vs.  Byall.  Now, 
however,  that  the  question  is  directly  raised  we  have  to 
look  into  the  law  on  the  subj('Ct.  Unfortunately  wo  are  not 
assisted  by  any  reference  to  "  the  writers  and  cases "  to 
whom  the  Chief  Justice  alluded  in  general  terms;  it  is 
possible  that  they  may  include  some  which  are  not  to  be 
found  in  the  somewhat  meagre  collection  in  the  Library  of 
the  High  Court ;  but  I  think  it  probable  that  the  authorities 
which  Were  cited  by  counsel  during  the  argument  were 
substantially  the  same  as  those  the  Chief  Justice  had  iu 
view.  Before  dealing  with  them  I  may  say  a  word  with 
regard  to  the  English  law  on  the  subject,  the  reference  to 
which  in  the  judgment  of  the  Chief  Justice  in  Stcinirt  vs. 
liijall  possibly  re(piires  a  certain  amount  of  qualitication. 
Apparently,  even  according  to  the  English  law,  if  the 
contract  of  sale  is  of  such  a  nature  and  iu  such  a  form  as  to 
pass  the  property — and  I  need  scarcely  point  out  that  under 
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1888.        Enjclish  law  a  simple  contract  of  sale  will  in  certain  cases 

Aug.  20.  o  ^ 

sept^o.  pass  iliQ  property  where,  according  to  our  law,  in  the 
vn^rren"*  absenco  of  delivery  and  payment,  no  such  result  would 
Harris.  ensuc — "the  vendor  may  at  his  option,"  as  Mr.  Mayne  puts 
it,  in  the  event  of  the  purchaser  refusing  to  accept  the 
goods,  "  consider  the  contract  of  sale  as  still  unbroken  and 
recover  his  entire  price  in  an  action  for  goods  bargained  and 
sold,  even  though  they  have  not  been  delivered."  {Mayne 
on  Damages,  3rd  ed.,  145 ;  Graham  vs.  Jackson,  14  East, 
498.)  But  in  cases  where  the  property  has  not  passed,  and 
the  purchaser  breaks  the  contract,  the  vendor  has  only  an 
action  for  damages  for  the  breach,  calculated  on  the  basis 
already  mentioned.  Such  being  the  state  of  the  English 
law,  an  examination  of  the  authorities  cited  in  the  present 
case  has  satisfied  me  that  the  civil  and  the  Roman-Dutch 
law  so  far  differ  from  it  as  to  entitle  a  vendor  in  all  cases, 
whether  the  property  lias  passed  or  not,  provided  he  has 
made  a  valid  tender  of  the  goods  sold,  to  maintain,  if  he 
thinks  fit,  an  action  for  the  purchase  money,  together  with 
any  interest  which  may  have  accrued  due,  against  delivery 
of  the  subject  matter  of  the  contract  of  sale.  The  case  of 
an  action  by  a  vendor  for  the  purchase  price  differs 
materially  from  that  of  an  action  by  a  purchaser  for  delivery 
of  the  thing  sold.  In  the  former  case  the  obligation  is  ad 
solvendum  and  there  can  be  no  reason,  so  to  speak,  in  law  or 
equity  why  it  should  not  be  enforced ;  in  the  latter  the 
obligation  is  regarded  as  being  ad  factum  i^raestandum  and, 
although  the  matter  has  been  much  controverted,  it  was 
clearly  the  opinion  of  Voet,  as  shewn  in  his  elaborate 
discussion  of  the  subject  referred  to  by  my  brother  Solomon, 
that  in  many  cases  to  insist  upon  S])ecilic  performance  would 
be  impracticable  or  unreasonable,  and  the  purchaser  should 
be  confined  to  a  claim  in  id  quod  interest.  However,  all 
that  we  need  decide  on  this  occasion  is  that  when  a  man  has 
agreed  to  l)uy  a  given  article  for  a  given  sum  the  Liw,  if  the 
vendor  insists  on  it,  will  hold  him  to  his  bargain.  TJiis 
decision  may  possibly  have  the  effect  of  discouraging  a 
certain  class  of  speculative  transactions,  or  in  other  words  of 
gambling  in  shares,  whieh  persons  buy  without  any  inten- 
tion  of  holding,  but   sinijily  iii  th"  hope;  of  ie-s(dling  at  a 
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profit :  but   if  such   is   the  result  I   do  not  know  that  it         i^ss. 

'  '  .  Anp.  20. 

need  be  mutter  for  regret.     The  exception  must  be  allowed       s«pt-  lo- 
with  costs.  S">'tf'  -ind 

Warren  vs. 


Solomon  and  Cole,  JJ.,  concurred. 


rPlaintifls'  Attorneys,  Caldecott  &  Piieak      ~\ 
LUftendant's  Attorneys,  Coghlan  &  Cogiilan. J 


Mitchell  &  Co.  vs.  Purdey. 


Uarris. 


Provisional  sentence. — Jurisdiction. — Practice. — Pactum  de 
non  petendo. 

M.  (£•  Co.  sued  P.  in  the  Magistrate's  Court  on  a  dishonoured 
cheque.  P.  jjleaded  an  agreement  to  give  time  for  'pay- 
ment made  icith  M.,  an  absent  memher  of  the  plaintiff 
firm.  After  the  pleadings  had  closed,  the  Magistrate 
p)Ostponed  the  hearing  in  order  to  obtain  the  evidence  of  M. 
The  plaintiffs  then,  ifithout  notice  to  the  defendant,  with- 
drew the  case  and  applied  to  the  High  Court  for  provisional 
sentence.  P.  objected  tliat  the  Court  had  no  jurisdiction, 
the  plaintiff'  having  elected  another  forum  where  issue 
had  been  joined,  and  also  raised  tJie  same  defence  as  in 
the  Magistrates  Court.  The  Court,  without  ruling  on  the 
preliminary  objection,  held  that  the  defendant's  allegations, 
in  the  absence  of  contradiction  by  31.,  tvere  sufficient  to 
justify  the  refusal  of  pjrovisional  sentence,  but  by  consent 
of  pjarties  granted  final  judgiuent  for  the  amount  claimed, 
execution  to  be  stayed  till  the  expiration  of  the  period  for 
which  the  defendant  pleaded  that  time  had  been  given. 

'I'his  was  an  a[>}ilication   for  provisional  sentoiieo  upon  a 
(lishononrod  clifquo  drawn  bv  the  defendant  in  favour  of  tlio 

.     .   „  X  T    *i  -111  :Mit(li.41  \-  (' 

plaintiti  nrin.     it  appeared  tli  it  an  action  had  been  brouirht     ".  i'urdLV. 
upon  the  same  (•he(pio  in  tho  31ag;istrate's  Court,  wliea  the 
defendant   pleaded  that  time  had  been  priven  him  till  the 
end  of  September  by   31iteliell,  a  ])artner   in    the  phiintiff 
firm,  who  had  subsequently  left  for  England.     The  pleadings 


Sept.  10. 
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1888.        bavins:  been  closed,  on  the  case  cominf;  on  for  trial  the 

Sept.  10.  o  '  .         -T    J.         1  •  J 

MitcheiT*  Co  Magistrate  postponed  the  hearing  sine  die  for  the  evidence 
w.rurdey.  gf  Mitchcll.  The  plaintiffs  thereupon  withdrew  the  case 
and  instituted  the  present  proceedings.  The  defendant 
filed  an  affidavit  to  the  effect  that  he  had  explained  to 
Mitchell  his  inability  to  pay  in  cash,  and  asked  lor  time  to 
realise  certain  shares  which  were  then  unmarketable,  and 
that  Mitchell  had  then  agreed  to  give  him  time  till  the  end 
of  September.  Mr.  Nettleton,  a  partner  of  Mitchell's, 
denied  this  agreement  and  alleged  that  Mitchell,  before 
leaving  for  England,  had  given  special  instructions  to  sue 
the  defendant.  A  replying  affidavit  by  the  defendant  was 
tendered,  to  which  the  plaintiff  objected,  and 

Laurence,  J. P.,  said  that  the  affidavit  could  not  be 
admitted  and,  on  the  point  of  practice,  referred  to  Bank  of 
Africa  vs.  Wood  Bros.,  -i  Juta,  334. 

Jouhert,  for  the  defendant,  then  took  the  preliminary 
objection  that  the  plaintiff  was  not  entitled  to  withdraw  the 
case  in  the  Magistrate's  Court  without  the  defendant's 
consent  after  litis  contestatio,  or  issue  joined,  and  then  bring 
the  same  case  in  another  Court  of  cimcurrent  jurisdiction. 
He  referred  to  Van  Leeuivins  Comm.,  tr.  Kotze,  2,  3tJ8  ; 
Peckius  on  Arrests,  tr.  Van  Leeuwen,  48.  4,  note ;  Voet,  ii.  1. 
23,  24,  26  ;  Sande,  Dec.  Fris.  1.  7.  1  ;  Merula,  iv.  42.  5,  8. 
He  further  contended  that  the  defendant,  having  been 
given  time  till  the  end  of  September,  could  not  be  sued, 
before  that  date. 

Guerin,  contra,  said  that  the  plaintiffs  right  to  choose  his 
forum  was  clearly  recognised.  In  English  ])ractice,  before 
the  Judicature  Acts,  the  right  of  "discontinuance"  was 
also  well  established,  although  it  had  been  limited  by 
Order  23  under  the  Act  of  1875:  Grijjitlis  Judicature  Act, 
2nd  ed.  27'J ;  Canot  vs.  Morgan,  1  Cn.  1).  1,  As  to  the 
second  point,  one  partner  could  not  release  a  partnership 
debt,  and  it  might  be  questioned  whether  he  could  give 
time ;  he  contended,  moreover,  that  the  evidence  nega- 
tived the  probability  of  the  alleged  pnmiise  and  that 
in  any  case  it  was  void  as  beinir  without  consideration  ;  he 


Sept.  10. 

Mitchell  &  Co. 
vt.  I'urdey. 
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referred   to   Tradesmen  s   Benefit   Society   vs.   Du   Preez,   5      ^^^*^^ 
Juta,  261). 

Laurence,  J.P.,  said  that  there  were  elements  of  con- 
sideration for  the  agreement  to  give  time,  as  set  up  by  the 
defendant,  as  a  forced  realisation  of  his  assets,  when  the 
cause  of  action  arose,  might  have  been  against  the  interest 
of  the  plaintiffs.  Moreover,  indeiiendent  of  consideration, 
the  agreement  would  afford  a  good  ground  of  defence,  on 
which  point  it  was  sufficient  to  refer  to  the  observations  of 
the  Chief  Justice  in  Malan  and  Van  der  Merwe  vs.  Secretan, 
Boon  &  Co.,  Foord's  Kepp.  at  pp.  100,  101,  and  the  autho- 
rities there  cited.  As  the  defendant's  allegations  were  not 
at  present  contradicted  by  Mitchell,  there  was  sufficient 
ground  for  refusing  provisional  sentence  without  deciding 
the  preliminary  objection  which  had  been  raised  to  the 
jurisdiction  of  the  Court;  but,  as  the  defendant  admitted 
that  he  was  liable  to  pay  on  Sept.  30,  he  suggested  that 
the  better  course  would  be  for  him  to  consent  to  judgment 
for  the  amount  claimed,  execution  to  be  stayed  till  that 
date,  the  plaintiffs  to  pay  the  costs,  which  would  be  set  off 
against  the  amount  of  the  judgment. 

Counsel  for  both  parties  assented  to  this  course,  and 

The  Court  gave  judgment  accordingly. 

r  I'laiiitiflTs'  Attorneys,  Playford  &  Fitzpatrick."] 
LUel'eudaut's  Attoruey,  Scuekmbklcker.]  J 


.Iacobs  and  Another  vs.  Yorstei;. 

Land  Court. — Title. — Rectification. — ExcejAion. — Ord.  l.">, 
1870,  G.  W. 

A.  and  B.  lead  a  di^jjufc  as  to  the  houndaries  of  their  farms. 
B.  ohtuiiied  a  judijinent  of  tlie  Gri'^ualund  ]Vcd  Land 
Court  allowing  Jiis  claim  to  his  farm  subject  to  the  future 
stttlemoit  of  the  louiidar>/  line.     Suhscqucntli/  title  was 
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issued  to  him  hy  the  Colonial  Government  with  a  diagram 
annexed,  including  the  ground  in  dispute  within  his 
houndary.  A.  hrought  an  action  in  which  he  claimed 
this  ground  and  prayed  for  a  declaration  of  rights  and 
amendment  of  titles  and  diagrams.  An  exception  to  this 
declaration,  on  the  ground  that  it  disclosed  no  cause  of 
action,  was  overruled  with  costs. 

1888.  The   plaintiifs   and   the    defendant   in   this   action    were 

Sept.  13.  ^        ^    . 

,   —         neio^hbourinor  farmers  and  accordint):  to  the  dechiration  in 

Jacob.^  and  ^  .  . 

^  V**'' te  ''^'  ^^®  y^^^  1876,  and  for  a  considerable  time  previously,  there 
had  existed  a  dispute  as  to  the  boundary  line  of  their 
respective  farms.  In  that  year  they  filed  their  claims  to 
these  i'arms  with  the  Land  Court  of  Griqualand  West,  and 
by  the  judgment  of  that  Court,  a  copy  of  which  was  annexed 
to  the  declaration,  the  claim  of  the  defendant  for  title  to  his 
farm  was  allowed  "  subject  to  the  future  settlement  of  the 
boundary  line  between  his  farm  and  "  that  of  the  plaintiffs. 
Subsequently,  in  Sept.  1885,  title  to  the  plaintiffs'  farm  was 
issued  in  their  favour  by  the  Colonial  Government,  but  tliis 
title  had  not  been  taken  up  by  them.  On  the  diagram 
annexed  thereto  the  ground  in  dispute  between  the  parties 
was  marked  with  the  word  "  Dispute."  Previously  to  this, 
in  Sept.  18S0,  the  defendant  had  obtaine  1  title  to  his  farm 
from  the  Administrator  of  Griqualand  West,  and  the 
diagram  annexed  to  this  title  included  the  disputed  ground 
within  the  boundaries  thereof.  Tlie  plaintiffs  alleged  that 
the  dispute  had  never  been  settled,  but  they  had  been  for 
many  years  in  undisturbed  possession  and  occupation  of  the 
ground  in  question  and  which  they  claimed  as  forming 
portion  of  their  farm.  Since  1880,  however,  the  defendant 
had  given  them  notice  to  quit  and  threatened  to  disturb 
them  in  their  peaceful  occupation  of  the  sam(\  Tln^ 
])laintiffs  claimed  a  decdaration  of  rights  in  ac('ordance  with 
their  contention  and  an  order  for  the  amendment  of  the 
titl(,'s  and  diagrams  of  the  said  I'arms.  To  this  declaration 
th<'  defendant  before  pleading  excepted  on  the  ground  that 
it  disclosed  no  cause  of  action,  "inasmuch  as  it  appears 
therefioni  that  title  to  the  land  thereby  alleged  to  be;  in 
dispnte  has  been  duly  issued  to  and  accepted   by  the  defen- 
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daiit,  and  tliat  tlie  said  boundary  lino  is  bv  the  said  title      ^  ^\^'^- 

'  .  .  Sei)t.  IX 

duly  settled  and  defined,  and  inasmuch  as  the  said  declara-     ja,.,";^and 
tion    nowhere  allefjes    or    shews  any   f^rounds    1)V   law  en-     AnothcrB*. 
titling  the  jdaintitl's  to    have    the  said    title   in    any  way 
amended  or  altered,  or  in  any  way  entitling  them  to  the 
relief  claiineci."     The  case  now  came  on   for  argument  on 
the  exception. 

Guerin  (with  him  Jouhert),  for  the  defendant,  referred  to 
Ord.  13,  187G,  G.  W.,  §§  2  and  J5,  by  whic-h  it  was  provided 
that  the  judgments  of  the  Land  Court,  if  not  appealed 
against  within  a  certain  period,  should  become  absolute,  and 
the  person  in  whose  favour  such  judgment  was  pronounced 
should  become  entitled  to  an  indefeasible  title  to  the  land 
adjudicate  1  on.  He  contended  that  by  the  granting  to  the 
defendant  of  title  to  the  land  in  question  by  the  Colonial 
(Government  the  question  of  the  boundary  must  be  taken  to 
have  been  determined,  and  the  validity  of  that  title  could 
not  now  be  impeached  except  on  the  grounds  of  mistake  or 
fraud,  which  were  not  alleged  in  the  declaration ;  he 
referred  to  RicJianls  vs.  NasJt-,  1  Juta,  312. 

LujKjt  (with  him  Fraiiiea),  for  the  plaintiffs,  was  not 
called  upon. 

I>AURENt'p:,  J.r. : — At  the  present  stage  of  this  case  1 
tliink  it  sufhcient  to  state  my  opinion  tliat  tlie  defendant 
lias  failed  to  shew  that  the  declaration  discloses  no  canse  of 
action.  The  judgment  of  the  Land  Court,  on  wiiicli  ho 
relies,  is  expressly  stated  to  have  been  granted  "subject  to 
tin,'  future  settlement  of  tlie  boundary  line  between  "  the 
two  iarnis,  and  it  mu-t  be  taken,  in  the  absence  of  evidence 
to  the  contrary,  to  have  become  absolute  subject  to  tliis 
condition.  Then  the  subsequent  issue  to  the  defendant  by 
the  Colonial  Government  of  a  title,  the  diagram  annexed  to 
which  incduded  in  his  farm  the  disputed  ground,  cannot  be 
held  in  itself  to  have  amounted  to  a  settleuu-nt  of  the 
dispute:  for  it  appears  from  the  declaration  that  the 
])laintifi's  never  ac([iU(_'seed  in  this  grant  and  still  claim  the 
gi'ound  in  question  as  forming  j)ortion  (j(  their  farm.  1 
think,  therei'ore,  that  ilie  declaration  does  on  the  face  of  it 
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SepT%       disclose  a  cause  of  action  and  the  exception  must  be  over- 
T  T"    .     ruled,  with  costs. 

Jacobs  and  ' 

Another  vs. 
Vorster. 

Solomon  and  Cole,  JJ.,  concurred  (a). 


r  Plaintiffs'  Attorneys,  Cogiilan  &  Cogiii,an.  ~| 
L  Defendant's  Attorney,  D.  J.  HAARiiorr.         J 


Sept.  20. 

,,      25. 

McLaren  vs. 
Coiis<;lidated 

D.  M.  Co., 
Bultfontein. 


McLaren  vs.  Consolidated  D.  M.  Co.,  Bultfontein. 

Tramway. — Level  crossing. — Negligen  ce. — Contribu  tory 
negligence. 

M.,  a  cab-driver,  met  with  an  accident  while  crossing  a  tram- 
way helonging  to  a  mining  company  and  leading  from  the 
mine  to  their  depositing  floors.  It  appeared  that  he  ivas 
driving  along  the  road  in  a  direction  in  which  the  vieiu 
of  the  tramivay  was  obstructed  by  houses.  Just  as  he 
approached  a  level  crossing,  an  engine  came  up  and  a 
collision  became  imminent  but  was  narroidy  avoided. 
The  horses  he  was  driving,  hotvever,  became  restive  and 
he  icas  thrown  out  and  hurt.  There  was  no  signalman  at 
the  crossing  and  the  driver  of  the  engine  neither  whistled 
nor  slackened  speed  on  approaching  it:  Held,  on  these 
facts,  that  the  accident  ivas  caused  by  the  negligence  of  the 
defendant  coinpany,  and  that  contributory  negligence  on 
the  part  of  M.  ivas  not  established. 

This  was  an  action  for  damages  sustained  by  the  jilaintiff 
owing  to  the  negligence  of  the  defendant  company.  The 
plaintiff  was  a  .cab-driver  at  Beaconsfield,  and  on  .June  30, 
while  driving  his  cab  along  a  thoroughfare  in  Bultfontein, 
was  obliged  to  cross  a  certain  tram-lino  belonging  to  the 
defendants.  AYhile  so  driving,  as  he  alleged,  a  locomotive 
engine  in  charge  of  the  defendants'  servants  was  negligently 
and  carelessly  driven  along  the  tram-line  and  across  the 


(«)  The  case  came  on  fur  trial  in  the  same  term,  uiul  after  a  long 
lieaiing,  involving  no  point.s  of  legal  iritere.^t  or  importance,  the  C'ouiiT,  on 
Oct.  25,  held  that  the  plaintifis  had  established  their  claim  and  gave 
judgment  in  their  favour  as  prayed,  with  cjsts. 


203 

rnafl  at  a  rapid  and  dangerous  pace,  and  the  plaintiff,  wliiie      sc'frao 
endeavouring:  to  avoid  a  collision,  was  thrown  out  of  liis  cab         ■•  ^s. 
and    run   over    by    it,    thereby    sustainiii'r    serious   itn'urie.s,    ,^J'^^^r.*'," ;*•, 
wliich  confined  him  to  his  bed  lor  thiee  weeks  and  prevented    i^uiubntein 
him  from  attending  to  his  business,  and  put  him  to  expense 
tor  medical  attendance  and  caused  him  mnch  pain,  loss  and 
inconvenience,  for  which  he  claimed  £101  10s.  as  damagf^s. 
The  defendants  denied  that  the  engine  was  driven  negli- 
gently  or   at   a    rapid   and    dangerous   pace,   or   that   tiie 
plaintiff  had  sustained  damage  to  the  extent  alleged.     They 
further  pleaded  that  the  plaintiff  could,  by  the  exercise  of 
ordinary  care  and  discretion,  have  avoided  the  accident  and 
that   he   contributed   to   it   by    his   own   negligence.     The 
plaintiff  joined  issue. 

The  evidence  for  the  plaintiff  was  to  the  effect  that  lie 
was  driving  two  passengers,  natives  (whose  evidence  neither 
side  was  able  to  obtain),  in  his  cart  when  the  accident 
happened.  Owing  to  the  view  being  obstructed  by  houses 
on  the  side  of  the  road  he  did  not  see  the  engine,  wliich 
was  approacliing  with  empty  trucks  from  the  direction  of 
the  Company's  depositing  £oor,  till  he  was  within  three  or 
four  yards  of  the  crossing.  The  engine  was  then  about 
fifteen  yards  off  and  approaching  at  a  speed  of  twelve  or 
fourteen  miles  an  hour,  or  more  than  double  that  at  which 
the  plaintiff  stated  he  himself  was  driving.  There  was  no 
signal  or  whistle,  and  it  was  impossible  to  see  up  the  line 
till  within  about  ten  yards  of  the  crossing.  The  plaintiff 
pulled  up  his  horses  as  quickly  as  possible  and  the  engine 
passed  by  their  heads,  when  they  swerved  and  he  was  thrown 
out,  having  the  reins  in  his  hand ;  the  wheel  of  the  cart 
passed  over  his  tliigh  and  the  horses  bolted  with  the  cart, 
riaintii'f  was  confined  to  his  bed  for  some  time  and  was 
unable  to  carry  on  his  business,  and  was  not  thoroughly  well 
again  for  over  a  month,  (^ledical  evidence  was  called  on 
botli  sides  as  to  the  injuries,  \vhi(di  were  not  of  a  verv 
severe  character.)  A  shop-keeper  named  Johnson,  who  was 
standing  at  the  door  of  his  house  about  forty  yards  off,  and 
who  saw  the  plaintiff  pass  as  he  a})proaehed  the  crossing, 
corroborated  his  evidence  on  the  main  features  of  the  case. 
The  principal  evidence    for    the  defence   was    that   of  the 
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engine-driver,  Willis,  and  a  boy  named  Zoiss  who  was 
with  him  on  the  engine.  It  was  to  the  effect  that  the 
accident  was  due  to  the  plaintiff's  own  carelessness ;  that 
before  {)assing  Johnson's  shop  there  was  a  gap  in  the  row  of 
houses  through  whicli  lie  might  have  seen  the  approaching 
train,  and  that  he  did  in  fact  appear  to  see  it  when  about 
twenty  yards  from  the  crossing  and  pulled  in  his  horses,  but 
proceeded  to  let  them  out  again  and  attempted  to  get  across 
before  the  train  passed.  The  engine  was  going  at  a  very 
moderate  speed,  which  the  driver  slackened  by  putting  on 
the  brakes  and  shutting  off  steam  as  soon  as  lie  saw  there 
was  any  danger.  The  plaintiff  turned  his  horses  when  they 
were  just  on  the  line  and  the  engine  ran  past  them,  where- 
upon tlie  plaintiff,  apparently  fearing  that  the  engine  would 
strike  the  cart,  got  oat,  and,  the  horses  being  frightened  and 
veering  round,  he  stumbled  and  fell  and  so  got  injured. 
Other  points  of  detail,  so  far  as  material,  are  sufficiently  set 
forth  in  the  judgment  of  the  Court. 


Feltham,  for  the  plaintiff,  argued  on  the  facts  that  no 
negligence  had  been  proved  on  the  part  of  the  plaintiff  and 
that  the  defendants  were  rtsponsible  for  the  accident.  The 
engine-driver  should  have  whistled  before  approaching  the 
crossing  or  slackened  speed,  or  a  flag  or  other  method  of 
warning  persons  aj)proaching  should  have  been  employed. 
He  referred  to  Packman  vs.  Gibson  Bros.,  4  H.  C  at  p.  419 ; 
Pollock  on  Torts,  386 ;  Jlume  vs.  Cradock  Divisional  Council, 

I  E.  D.  C.  at  p.  116. 

Frames,  for  the  defendants,  referred  to  Thompson  on 
Negligence,  1.  424  et  seqq.  on  "  duties  of  travellers  with 
respect  to  crossings;"  Dublin,  Wickloiv  and  Wexford  Eg.  Co. 
vs.  t^latterg,  3  A.  C.   11.15  ;  Daveg  vs.  L.  &  8.  W.  lig.  Co., 

II  il  B.  D.  213  and  12  Q.  B.  U.  [C.  A.]  70;  Stuhleg  vs. 
L.  &  N.  W.  Eg.  Co.,  L.  li.  1  Excli.  13.  He  contended  that 
tlie  plaintilf  on  his  own  sliewiug  was  grossly  negligent,  and 
ought  to  have  seen  the  engine  when  about  eighteen  yards  oil" 
and  to  have  been  able  to  pull  up,  at  tlie  pace  he  was  going, 
in  three  (jr  four  yards,  while  no  negligence  whatever  had 
been  proved  on  the  part  of  the  defendants. 

Feltham,  in  reply,  referred  to  the  observations  of  J>rett, 
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M.R.,  in  Davey  vs  L.  (t  S.  W.  By.  Co.,  uU  sujmi,  at  p.  72  ;      y^.j^^"^^ 
Cliff  vs.  Alidland  By.  Co.,  L.  K.  5  Q.  13.  258.  '^i»• 

Mcl,aren  vs. 
CoiiHolidaiod 

Laurence,  J.P.,  said  that  the  Court  desired  to  inspect    uittfontein. 
tlio  scene  of  the  accident  and  judgment  wouhl  tlicrefore  be 
reserved. 

Posiea  (Sept.  25), — 

Laurence,  J.P.,  said  : — ^The  plaintiff  in  this  action  is  a 
cab-driver  at  Beaconsfield  who,  on  the  30th  June  last,  met 
with   an  accident  while  driving  his  cab  along   a   road   at 
Bultfontein   and    crossing    a    tramway    belonging    to    the 
defendant  company.     As  he  w^is  about  to  cross  the  tramway 
a  train,  consisting  of  an  engine  with  a  number  of  empty 
trucks,  came  up  and,  according   to  the  plaintiff's  version, 
while  pulling  up  and  turning  his  horses  in  order  to  avoid  a 
collision  which   would  have  been  otherwise  inevitable,  he 
was  thrown  out  of  his  cart   and  sustained  the  injuries  of 
which  he  complains.      The    question    is   whether   for   this 
accident  he  is  entitled  to  recover  damages  from  the  defen- 
dants.    In  order  to  succeed  he  must  shew  that  this  accident 
was  caused  by  negligence  on  the  part  of  the  defendants  and 
also  that  there  was  no  contributory  ne^gligence  on  his  part, 
without  which  the  accident  would  not  have  happened,  and 
the  effects  of  which  the  defendants  by  the  exercise  of  due 
diligence  were   unable   to   avoid    (see  Coicell  vs.  Friedman 
<£•  Co.,  5  H.  C.  at  pp.  32-34).     The  position  may  perhaps  be 
put   with   more   strict   correctness   by   saying   that,  if  the 
plaintiff  succeeds  in  proving  negligence,  it  is  then  for  the 
defendants  to  prove  such  contributory  negligence  as  above 
detined.     First  then  has  negligence  been  proved  on  the  part 
of  the  defendants?     This  is  a  question  the  answer  to  which 
may  perhaps  bo  said  to  depend  on  the  degree  of  diligence 
which,  in  circumstaTices  stich  as  those  proved  to  exist  in  the 
present  case,  the  defendant  company  were  legally  bound  to 
exercise.     Now  I  will  not  enter  iiito  any  elaborate  analysis 
of  the  legal  theory  of  negligence  or  of  the  various  degrees 
or  qualities  of  c«/jja  for  which  parties   in  various  circum- 
stances are  held  responsible.     The   subject   lias   often  been 
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discussed  in  reported  cases  in  this  and  the  other  Colonial 
Courts,  and  particularly,  with  much  learning  and  research, 
in  the  elaborate  judgment  of  Shippard,  J.,  in  the  case  of 
Hume  vs.  Cradoch  Divisional  Council,  1  E.  D.  C.  at  pp.  121- 
127.  In  Thompsons  work  on  negligence,  in  the  pa.s8age 
referred  to  at  the  bar,  where  a  large  number  of  American 
cases  with  reference  to  the  "  duties  of  travellers  with  respect 
to  crossings  "  are  collated  and  discussed,  it  is  laid  down  in 
general  terms  that  "  it  is  the  duty  of  each  party  to  use  such 
a  reasonable  degree  of  foresight,  skill,  capacity  and  actual 
care  and  diligence,  as  to  enable  each  to  use  the  privilege  of 
crossing."  For  my  own  part,  I  adhere  to  what  I  said  in  the 
cases  of  Solomon  vs.  Dutoitspa^i  Mining  Co.  (1  H.  C.  at  p.  12) 
and  Austin  Bros.  vs.  Standard  B.  M.  Co.  (ihid.  at  p.  o89), 
namely,  that  when  parties,  as  in  the  present  case,  construct 
a  tram-line  of  this  kind  for  their  own  convenience,  and 
apparently  with  no  statutory  authority,  they  are  bound, 
both  in  making  and  in  using  it,  to  shew  exactior  diligentia 
or,  according  to  the  expression  of  the  English  lawyers, 
"  more  than  ordinary  care."  And  the  applicability  of  this 
doctrine  to  a  case  like  the  present  is  expressly  affirmed  by 
Smith  on  Negligence,  where  he  lays  down,  at  p.  80,  in 
reference  to  "  the  conduct  of  railway  companies  with  respect 
to  level  crossings "  that  "  afiart  from  their  statntablo  duty 
they  are  by  running  trains  upon  a  level  crossing  using  their 
property  in  a  manner  likely  to  cause  danger,  and  it  is  their 
duty  to  exercise  something  more  than  ordinary  care."  As 
to  the  measure  and  manner  in  which  this  care  must  be 
di.splayed,  it  must  necessarily  largely  depend  on  the  facts  of 
each  j;articular  case.  There  are  a  very  large  number  of 
reported  cases  on  the  subject,  both  English  and  American, 
but  for  the  present  purpose  it  will  be  quite  sufficient  to 
quote  tlic  propositions  laid  down  in  one  or  two  of  them. 
Thus  in  the  case  of  Stuhley  vs.  L.  &  N.  W.  By.  Co.,  L.  It. 
1  Ex.  13,  it  was  held  that  "  there  is  no  general  duty  on 
railway  companies  to  place  watchmen  at  public  footways 
crossing  the  railway  on  a  level ;  but  it  doj)ends  upon  the 
circunistancos  of  each  case  whether  the  omission  of  such  a 
jrecaution  amounts  to  negligence  on  the  part  of  the 
company."     Then  in  CUff  \^.  Midland  Bg.  Co.,  L.  It.  5  (^.  E. 
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258,  IMellor,  J.,  said: — "In  crossinfi:  a  footway  on  a  level      ,  i**88. 
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the  company  are  bound,  as  to  the  mode  of  working  their  -  '■^^- 
railway,  as  to  the  rate  of  speed,  and  si<j:nallinfr  or  whistling,  ?f '='''*[?." r< 
or  other  ordinary  precautions  in  the  working  of  a  railway,  to  jl^ifj^nt^ia 
do  everything  which  is  reasonably  necessary  to  secure  the 
safety  of  persons  who  have  to  cross  the  railway  by  means  of 
the  footway."  These  observations,  made  with  reference  to  a 
footway,  would  obviously  apply  with  still  greater  force  to 
crossings  whirh  serve  not  only  as  a  footway  but  as  a  carriage 
way  as  well.  Then  tliere  were  the  observations  of  the 
present  AEaster  of  the  llolls,  referred  to  by  Mr.  Feltham,  in 
the  case  of  Davei/  vs.  L.  &  8.  W.  By.  Co.,  12  Q.  B.  1).  at 
pp.  71,  72,  where  he  says: — "The  train  was  approaching  a 
level  crossing  where  foot  passengers  were  in  the  habit  of 
crossing,  aud  near  to  that  level  foot  crossing  there  were 
houses  which,  on  one  side  at  all  events,  until  one  got  close 
to  the  rails,  obstructed  the  view  up  and  down  the  line,  and 
under  these  circumstances  I  think  it  was  the  duty  of  the 
defendants  to  take  reasonable  precaution  to  warn  foot 
passengers  who  might  be  about  to  cross,  or  who  were 
crossing,  of  the  approach  of  a  train.  A  jury  might  say  that 
the  defendants  ought  to  so  manage  the  pace  of  their  train 
as  not  to  come  suddenly  upon  persons  who  were  crossing  the 
rail  or  that  the  train  should  have  whistled."  I  need  not 
burden  this  portion  of  the  case  with  further  citations  of  a 
similar  character,  neither  need  I  refer  to  the  highly 
elaborate  and  even,  if  I  may  so  speak,  sublimated  judgments 
of  the  House  of  Lords  in  the  leading  case  of  DuUin,  etc.,  Ihj. 
Co.  vs.  SJattery,  because  tho-e  judgments,  from  the  form  jn 
which  the  case  was  presented,  will  be  found  to  be  aluKJst 
entirely  concerned  with  the  proper  application  to  the 
particular  facts  of  that  case  of  the  legal  theory  as  to  the 
respective  functions  of  judge  and  jury. 

Proeeeding  to  apply  the  law  to  the  facts  of  the  present 
case,  it  is  stated  by  the  plaintiff  in  his  declaration,  and  ex- 
pressly admitted  by  the  defendants,  that  on  the  occasion  of 
the  accident  "the  plaintift',  as  ho  lawfully  might,  was 
driviufr  his  cal)  alonir  a  tliorouirhfare  in  Bultfontein  known 
as  the  old  Kimberley  Postal  lioad,  and  was  obliged  tu  cross 
Certain  tram-lines   belonging  to  the  defendants  at  a    [)lace 
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where  the  paid  lines  cross  the  said  road."  The  declaration, 
after  stating  the  accident,  further  alleges  that  "  no  warning  or 
signal  of  the  approach  of  tbe  said  engine  was  given,  and  the 
defendants  neglected  to  station  any  person  at  the  said 
crossing  for  the  purpose  of  giving  warning,  although 
required  so  to  do  by  Kule  28  of  the  bye-laws  of  the  Bult- 
foutein  Mining  Board  promulgated  on  Dec.  11,  1885,  under 
the  provisions  of  Act  19  of  188.')."  This  allegation  the 
defendants  denied,  and  the  plaintiff,  for  some  reason  which 
was  unexplained,  did  not  rely  on  it  at  the  trial;  but  it  is 
the  fact  that  by  Proclamation  197  of  1885,  dated  Dec.  11, 
1885,  and  published  in  the  Government  Gazette  of  Dec.  25, 
certain  rnles  and  regulations  for  Diamond  ]\[ines  were  pro- 
mulgated under  the  Act  of  1883,  and  Rule  28  provides  that 
"  wherever  a  tramway  passes  over  a  public  thoroughfare  at  a 
level  crossing,  the  claim-holder  or  miner  using  the  tramway 
shall  station,  at  the  point  of  crossing,  a  signalman,  bearing 
a  red  flag,  who  shall  give  notice  to  the  public  of  tiie 
approach  of  trucks,  &c."  It  is  difficult  to  understand  how 
it  can  be  denied  that  this  road,  being  admittedly  a  thorough- 
fare, and  being  in  fact,  as  was  obvious  on  inspection,  a 
thoroughfare  where  there  is  a  considerable  amount  of 
traffic  |)roceeding  between  Main  Street,  Bultfontein,  and  the 
Beaconsfield  ]Market  Square,  is  a  public  thoroughfare  within 
the  meaning  of  this  rule.  All  tliat  need  now  be  said  on 
this  subject  is  that  the  defendants  are  not  being  proceeded 
against  for  a  contravention  of  this  rule  and,  although 
referred  to  in  the  pleadings,  it  was  not  relied  on  at  tiie  trial. 
Apart,  howevei-,  from  any  statutory  regulations,  the  case  is 
one  of  a  tramway  crossing  a  thoroughfare  at  a  level  crossiiig. 
At  this  crossing  there  are  no  gates  and  there  was  no 
signabnan,  and  no  steps  of  any  kind  were  taken  by  the 
defendants  to  warn  travellets  on  the  road  of  the  approach  of 
trains.  The  cros>ing  in  my  opinion — -and  notwithstanding 
the  dietum  to  the  contrary  of  JMr.  \Vollaston — was  distin(;tly 
a  dangerous  erossing,  and  aftei'  an  inspection  of  the  scene 
of  the  accident  it  is  easy  to  understand  why  Dr.  Harris,  who 
when  driving  about  on  his  professional  err;inds  has  usually 
a  boy  l»y  his  side,  is  in  the  habit  of  ])ulling  up  when 
appreaehing  tliis   )M)int.  and    sending   his   l)oy  on  to   se-e    if 
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stationed  at  crossings  where  the  line  crosses  a  street ;  and 
with  rf^<,^ard  to  this  almis.sion  I  must  observe  that  the  road 
at  this  point  is  on  one  side,  and  on  the  side  from  whicli  the 
en<:ine  on  this  occasion  approached,  to  all  intents  and  pur- 
poses a  street,  the  view  of  tlie  tramway,  to  one  approaching 
in  the  direction  in  which  the  phdntiff  was  travelling,  being 
almost  completely  obstructed  by  a  nearly  continuous  row  (jf 
houses.     It  is  true  that  between  the  row  of  liouses  furthest 
from  the  crossing  and  standing  back  from  the  road  and  the 
other  row,  nearer  to  tlie  crossing  and  nearer  to  the  road, 
there  is    a  gap   through    wliich   the  approaching  traveller 
might  for  the  space  of  some  21  feet,   if  he  looked  in  that 
direction,  see  a  portion  of  the  line  and  an  approaching  train, 
if  it  happened  at  the  same  moment  to   have  reached,  and 
not  to  have  i)as:sed  beyond,  tliis  section  of  the  tramway  ;  but 
after   this  slight  and    doubtful    opportunity  there  was    no 
chance  of  seeing  an  approaching  train  till  within  a  very  few 
yards  of  the   crossing,  the   view    being  obstructed,  as   was 
obvious  on  the  inspection,  not  only  by  the  houses,  but  al>o 
to  a  considerable    extent  by  the  trees  and    shrubs   in   the 
garden  of  the  house  nearest  to  the  crossing.     In  fact,  when 
we  got  into  a  cab  and  drove  over  the  crossing,  and  a  train 
with  empty  trucks  came  up  along  the  line,  our  experience 
was  that  we  neither  saw  nor  heard  it  till  just  as  we  had 
crossed  the  line,  the  warning  to  the   oar  given   by   sound 
being  much  less  than,  in  the  absence  of  an  actual   test,  I 
should    have    imagined  would    be    the    case.      In    all    the 
circumstances  I  am  of  opinion  that  the  defendant  eomj)any 
were  not  justified  in  running  their  trains  across  this  road, 
as  in  fact  tlu^y  diil,  without  taking  any  {)rccautions   what- 
ever.    They  might  have  stationed  a  signalman  ;it  tlu^  cross- 
ing with  a  Hag  ;  they  might  have  instructed  their  drivers 
on  approaching  the  crossing  to  slacken  s])eed ;  they  might 
have  instructed  them  to  whittle  as  sion  as  tlu-y  passed  tlie 
engine  shed,  and  to   continue  whistling   while  approaching 
the   crossinir.     Thev  ^ave  their  drivers   no   instructions   of 
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Buitfontein  ^^  ^  great  extent  discontinued  owing  to  the  complaints  of 
residents  in  the  neighbourhood.  I  can  quite  understand 
that  the  whistling  might  be  regarded  by  such  persons  as  a 
nuisance;  but  if  for  the  reasons  assigned,  or  for  any  other 
reasons,  the  company  neglected  to  take  precautious,  some 
or  all  of  which  were  in  the  circumstances  necessary,  they 
cannot  be  said  to  have  displayed  such  exacta  diligentia  as 
the  law  requires,  and  must  be  held  responsible  for  any 
accident  resulting  from  such  neglect. 

Was  there,  then,  what  the  law  regards  as  contributory 
negligence  on  the  part  of  the  plaintiff?  As  to  the  law  on 
this  subject  I  will  not  repeat  but  will  merely  refer  to  what 
I  said  in  the  recent  eases  of  Pachman  vs.  Gibson  Bros., 
4  H.  C.  410,  and  Cowell  vs.  Friedman  &  Co.,  5  H.  C.  22. 
As  to  the  plaintift"s  behaviour  there  is  considerable  conflict 
in  the  evidence,  and  it  is  unfortunate  that  it  was  impossible 
for  him  to  procure  the  testimony  of  the  two  native  servants 
of  the  defendant  company,  who  were  his  passengers  at  the 
time,  and  who  would  doubtless  have  given  us  an  impartial 
and  probably  an  intelligent  account  of  the  affair.  It  is 
admitted,  however,  that  the  plaintiff  was  where  he  had  a 
right  to  be,  and  that  he  was  driving  his  cart  at  a  reasonable 
pace.  And  it  may  here  be  ohserved  that  many  of  the 
observations  and  decisions  on  the  subject  of  contributory 
negligence  contained  in  the  cases  which  I  have  cited— the 
cases  of  Cliff,  Stubley,  Davey  and  Slattery — in  a  case  like  the 
present  require  considerable  mollification,  for  the  simple 
reason  that  all  those  cases  were  cases  of  foot-])assengers.  But 
in  the  case  of  a  man  driving  a  cart,  his  attention  is  necessarily 
much  more  occupied  and  more  liable  to  be  diverted  than 
that  of  a  pedestrian,  lie  has  to  keep  an  eye  on  his  horses, 
on  the  road,  on  other  traffic,  both  horse  and  foot,  and  he  is 
also  unable  to  come  to  a  standstill  as  rapiilly  ;is  a  person 
who  has  merely  to  arrest  tlie  motion  of  his  own  limbs. 
Now  1  cannot  think  that  tiier(3  was  any  n(,'gligen(,-e  on  the 
plaintiffs  part  in  not  observing  the  ap[>roaching  train 
throuo^h  the  gap  between   the  houses  above  r<'f'erred  to.     He 
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Zeiss,  who  savs  that  he  did  see  the  cart,  and  who,  if  that  was  .P-.^-  ^.- 
so,  ought  to  have  given  Willis  a  warning  and  called  his 
attention  to  it — had  it  not  been  for  the  evidence  of  Zeiss,  I 
should  have  thought  it  quite  possible  that  when  the  plaintiff' 
traversed  this  particular  spot  the  train  had  not  yet  emerged 
from  behind  the  shed.  Then  as  to  what  happened  after- 
wards I  am  disposed  to  regard  the  version  given  by  the 
plaintiff",  and  corroborated  by  the  independent  evidence  of 
Johnson,  as  being  substantially  correct.  That  version  is  to 
the  effect  that  he  never  saw  the  engine  till  he  was  within  a 
very  few  yards  of  the  crossing,  the  engine  being  then  about 
15  yards  off",  and  approaching  at  full  speed — not  indeed  a 
very  high  rate  of  speed,  but  probably  from  10  to  12  miles 
an  hour ;  that  he  pulled  his  horses  up  as  soon  as  he  could, 
but  only  succeeded  in  doing  so  and  partially  turning  the 
cart  just  as  he  was  on  the  crossing;  that  as  the  engine 
passed  just  in  front  of  the  horses'  heads  tiiey  swerved  round 
with  such  violence  that  he  was  thrown  out  and,  the  wlieel  of 
the  cart  passing  over  his  lej.>-,  thus  sustained  the  injuries 
complained  of.  The  witiiesses  for  the  defence,  on  the  other 
hand,  assert  that  the  plaintiff*  must  have  either  seen  or 
heard  the  train  when  he  was  some  distance  off,  and  accord- 
ingly pulled  up  his  horses,  but  afterwards  made  a  dash  with 
the  idea  of  getting  over  in  front  of  the  engine,  and  that 
finding  he  was  unable  to  do  this  at  the  last  moment  he  got 
out  and  then  fell  and  so  was  injured.  Now  it  is  highly 
improbable  that  any  reasonable  being  would  act  in  the 
manner  thus  described  ;  and  besides  this  a  priori  ini[»roba- 
bility,  there  is  the  fact  that  the  defendants'  witnesses  con- 
tradict each  other  in  several  by  no  moans  unimptirtant 
particulars.  Cooper,  for  instance,  whosi^  evidence  generally 
was  far  from  satisfactory  or  coherent,  places  the  spot  where 
the  plaintiff"  is  said  to  have  })ulled  up  a  long  way  off"  the 
place  indicated  by  Willis  and  Zeiss,  and  almost  exactly 
(»[){»osite  Johnson's  door,  where  it  seems  imj)os-ible  for  this 
to  have  hapjjencd  without  Johnson  si'cing  it.  Then,  dis- 
carding the  evidence  of  Cooper,  \\  illi.s  and  Z  iss  themselves 
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disagree  on  more  than  one  point.  Thn^  Willis  says  that 
the  plaintiff  got  out  of  his  cart  and  was  standing  on  the 
gronnd  when  he  tripped  or  fell,  while  Zeiss  says  that  in 
getting  out  lie  tried  to  put  his  foot  on  the  step  and  missed 
it  and  so  fell.  It  may  be  difficult  to  affirm  with  confidence, 
neither  does  it  seem  to  be  very  material,  what  were  the 
precise  details  of  the  accident ;  the  case  is  one  of  those  in 
which,  as  experience  shews,  intelligent  eye-witnesses  often 
give  accounts  in  perfect  good  faith  which  it  is  wholly  impos- 
sible to  reconcile  one  with  the  other ;  but  there  can  be  no 
real  doubt  that  the  direct  and  immediate  cause  of  the  acci- 
dent was  that  the  plaintiffs  horses  took  fright  owing  to  the 
imminent  danger  of  a  colli;?ion ;  and  this  danger  I  am  of 
opinion  for  the  reasons  already  assigned  was  produced  by 
the  neglect  of  the  defendant  company  to  take  proper  pre- 
cautions to  avoid  such  accidents,  and  without  any  such  con- 
duct on  the  part  of  the  plaintiff  as  a  reasonable  jury  would 
hold  to  be  contributory  negligence. 

Theie  is,  however,  one  other  point  in  the  case  which 
perhaps  requires  some  consideration.  There  having  been 
no  actual  collision,  and  the  plaintiff  having  been  injured 
owing  to  the  restlessness  of  his  own  horses,  can  the  defen- 
dants properly  be  held  liable  therefor  ?  Now  here  the 
principles  which  I  had  occasion  to  discuss  at  great  length 
in  the  case  of  Coiuell  vs.  Friedman  &  Co.  appear  to  be 
applicable.  If  an  animal  does  mischief  commota  feritate, 
owing  to  its  own  natural  ferocity,  the  owner  is  liable  for  the 
Itauperies ;  but  if  the  animal  is,  as  Pothier  puts  the  distinc- 
tion, no7i  commota  seel  incitata,  the  person  who  produced 
the  incitatio  is  responsible  for  the  damage.  A  good  deal  of 
metaphysical  subtlety  has  been  expended  in  the  English 
Courts  in  some  of  these  cases  in  distinguishing  between  the 
causa  'proxima  on  the  on<i  hand  and  the  causa  caiisans,  or 
causa  sine  qua  non,  on  the  other ;  but  it  is  perha[)s  suffi- 
cient to  observe  in  general  tirnis  that  the  person  without 
whose  conduct  the  damage  would  not  have  happened  is 
responsible  for  it  unle-^s  the  damage  is  too  remote.  What 
constitutes  such  remoteness  may  hf,  illustrated  by  a  refer- 
ence to  the  recent  case  of  Victorian  liij.  CommiHsioners  vs. 
Coultds,  \'.l  A.  ( '.  "222,  where  the  .Judicial   (Join  nittee  of  the 
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defendant's  act ;    damages  for  a  nervous  shock  or  mental    ^ittdat^ia 
injury,  caused  by  fright  at  an  impending  collision,  are  too 
remote."      In  this    case    the   Judicial  Committee,  without 
laying  down  that  it  was  necessary  to  prove  '*  impact,"  held 
that  where    there    was    no    bodily    injury    the    claim    for 
"  damages  arising  from   mere  sudden  terror,  occasioning  a 
nervous  or  mental  shock,  could  not  be  sustained."     That, 
however,  is  not  the  present  case,  which  seems  rather  to  fiiU 
within  the  rule  laid  down  by  the  Master  of  the  Rolls  in  the 
case  of  the  Notting  Hill,  9  P.  D.  105,  and  expressly  approved 
by  the  Judicial  Committee  in  the  above  cas(%  namely,  "that 
the  damages  must  be  the  natural  and  reasonable  result  of 
the  defendant's  act ;  such  a  consequence  as  in  the  ordinary 
course  of  things  would  flow  from  tiie  ac-t."     The  law  on  the 
subject  may  be  further  illustrated  by  refeience  to  the  case 
of  Sneesby  vs.  Lancashire  and  Yorhshire  By.  Co.,  1  Q.  B.  D.  42, 
where,  the  defendants  having  negligently  sent  some  trucks 
over  a  crossing  which  some  cattle  were  crossing  at  the  time, 
the  cattle  were  separated  from  the  drovers  and  got  fright- 
ened   and    rushed    away   and    were   aiterwards    injured    at 
another  place  where  they  had  got  on   to    the  line.      The 
company  was  held  liable  in  the  Court  of  Queen's  Bench  and 
afterwards  on  appeal,  when  Lord  Cairns  observed  that  "  the 
defendants'  servants  were  guilty  of  negligence  in  allowing 
the  trucks  to  move  down  at  a  time  when,  if  they  had  not 
been  guilty  of  negligence,  they  would   have  seen  the  cattle 
were  crossing.     The  result  of  this  negligence  was  two- fold. 
First,  the  trucks  separated  the  cattle  from  their  keepers  ; 
secondly,  the  cattle  were  frightened  and   became  infuriated, 
and  were  driven  to  act  as  they  would  not  have  acted  in  their 
natural  state.     Everything  that  occurred  or  was  done  after 
that  must    be  taken  to   have  occurred  or    been  done  con- 
tinuously."    In  the  present  case  it  is  snfti(;ient  to  say  that 
the  damage  appears  to  have  been  the  ]]atnral   result  of  the 
immediate   danger   of  collision   caused  by  the    defendants' 
negligence,  and    for    which    they    are    theiefoie    bound    to 
compensate   the  plaintiff.      As  to    the  amount,  forlunutely 
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for  the  company  the  damage  was  Dot  very  great,  and  I 
cannot  altogetlier  accept  the  basis  on  which  it  has  been 
calcuhited  by  the  plaintiif.  His  doctor's  and  chemist's  bills 
together  amounted  to  seven  guineas.  Then  we  must  take 
it  that  he  was  disabled  for  three  weeks,  and  had  to  employ  a 
substitute  in  his  butchery,  whom  he  paid  £3  a  week.  Then 
he  says  that  he  lost  about  £2  a  day  through  not  being  able 
to  drive  his  cab,  und  not  knowing  any  one  whom  he  could 
rely  upon  to  drive  it  for  him.  But  I  see  no  sufficient  reason 
why  he  should  not  have  engaged  a  substitute  for  this 
purpose  also,  and  if  we  allow  him  another  £3  a  week  on 
this  account,  or  in  other  words  if  we  take  the  value  of  his 
personal  exertions  at  a  pound  a  day,  I  think  we  shall  be 
awarding:  a  reasonable  amount  under  this  head.  This  will 
come  to  £6  a  week  for  three  weeks,  that  is,  to  £18  in  addi- 
tion to  the  £7  7s.,  or  £25  7s.  in  all.  Then  the  plaintiff  may 
fairly  ask  in  addition  for  some  moderate,  but  not  extra- 
vagant, compensation  for  the  pain  and  inconvenience  he 
suffered,  and  on  the  whole  I  think  justice  will  be  done  by 
entering  judgment  in  his  favour  for  the  sum  of  £35  and 
costs. 


Solomon  and  Cole,  JJ.,  concurred. 


rPlaintifTs  Attorneys,  Playford  &  Fitzpatrick.1 
LLK-'leudauts'  Attorneys,  H.  C.  &  J.  C.  Uaakiioff.J 


IIessj^n  and  Others  vs.  Daout. 


Mohammedan   Law. — Mosque  — Vakheels.- 
dismissal  of  Imam. 


Appointment  and 


According  to  Mohammedan  lavj,  the  founder  of  a  Mosque,  or 
tlie  didy  appointed  VaJcheels  or  Trustees,  as  tlie  represen- 
tatives and  icith  the  consent  of  the  majo7'ity  of  the  congre- 
gation, have  the  rigid  on  any  reasonahle  ground  to 
summarily  dismiss  the  Imam  or  Priest. 

A  site  for  a  Mosque  was  granted  hy  the  owners  of  the  soil  to 
the  Indian  Mohammedan  community  at  Kimherley  and  a 
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lease  was  svhsequently  executed,  demising  the  property  to 
trustees  on  their  hehalf  and  for  that  purpose.  Previous 
to  the  execution  of  the  lease,  the  Indian  Mohammedans, 
finding  themselves  unable  to  erect  the  Mosque  uithout  the 
assistance  of  other  msmhers  of  the  same  faith,  obtained 
such  assistance  on  the  understanding  that  the  Mosque 
when  completed  slwuld  belong  to  the  general  Mohammedan 
community.  In  pursuance  of  1>his  agreement,  the  Mosque 
was  built  and  the  Imam  was  elected  and  his  stipend  paid 
by  the  general  body  of  Mohammedans.  Subsequently 
the  Indians  claimed  the  right  to  dismiss  the  Imam  without 
consulting  and  contrary  to  the  wishes  of  the  other  and 
larger  portion  of  the  congregation.  An  action  brought  to 
enforce  this  claim  was  dismissed  with  costs. 

The  main  question  raised  in  this  action  was  whether  a         isss. 


Oct.  2. 


4. 


certain  Mosque  at  Kimberley  was  the  property  and  under 

the   exclusive    control    and    mana<2:ement    of    the    Indian         "    I'. 

25. 

Mohammedan  community,  of  which   the  plaintiffs   alleged         '■ — 
that  they  were  the  duly  appointed  Vakheels  or  Trustees,  or  others  us.  uaout. 
whether,  as  contended  by  the  defendant,  these  rights  were 
vested  in  the  general  Mohammedan  community,  consisting 
of  Malays  and  others  as  well  as  Indians,  resident  on  the 
Diamond  Fields.     The  pleadings  and  evidence  are  so  fully 
set  forth  and  dealt  with  in  the  judgments  of  the  Court  that 
a  brief  sketch  of  their  tenor  and  purport  will  be  here  suffi- 
cient.    The  plaintiffs  alleged  that  the  Mosque  in  question 
had  been  erected  on  a  site  the  lease  of  which  was  granted 
to   their   predecessors   in   office    on    behalf   of  the   Indian 
]\Iohammedan   community,    by    whom    the    defendant   had 
been  appointed  Itnam  or  Priest,  and  by  whom  in  August, 
1888,    he    had   been    dismissed    from    that    office,    which 
dismissal,  however,  he    had    disregarded,  and    persisted  in 
continuing  to  oihciate  as  Imam,  by  which  conduct  the  reli- 
gious worship  of  the  community  had  been   interfered  with 
and    prejudiced,  wherefore  the   plaintiffs  claimed    damages 
and  a  perpetual  interdict  lestraining  the  defendant  from  a 
repetition  of  tlie  acts  complained  of.     The  defendant  denied 
the  capacity  of  the  plaintiffs,  and  alleged  that  the  ]\[osque 
belonged  to  the  general  3Ioliammedan  community,  of  whom 
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"    ^-       expense  ot  such  community,  and  wa**  used  oy  tlieni  as  a 

••  .,*        phice  of  worship,  and  lie  had  by  them  been  duly  appointed 

„  — -   ^     Imam,  and  still  continued  to  liold  that  office,  and  had  never 

others «.  Daout.  1j^,(3u  lawfully  deposed  from  it,  or  done  anything  to  forfeit 

the  same.     He  further  pleaded  tliat  the  meeting,  at  which 

the  plaintifts  had  been  apftointed  Vakheels  and  it  had  been 

resolved    to   give    him    notice  of  dismissal,  was    composed 

exclusively  of  Indians,  and  no  notice  thereof  was  given  to 

the  other  and  larger  portion  of  tiie  general  Mohammedan 

community,    and    that    this  was    so   was    admitted    by    the 

plaintitVs  in  their  re})lication,  in  which  they  joined  issue  with 

the  defendant  on  the  other  portions  of  his  plea. 

From  the  evidence  it  appeared  that  the  majority  of  the 
3Iohamme(lans  at  Kiniberle\'  were  Malays,  or  persons  of  Cape 
origin,  but  that  there  was  also  a  considerable  number  of 
]\[ohanim(  duns  from  India.  Up  to  1885  both  sections  ivor- 
sliipped  together  in  one  ]Mosque,  situated  in  Coughlau 
Street,  Kimberley,  of  wiiich  the  defendant,  who  was  a  Malay 
and  a  mason  by  trade,  had  for  some  years  been  the  Imam  or 
priest.  In  1885  a  petition  was  addressed  to  the  local 
manager  of  the  L.  &  S.  A.  Exploration  Company  for  a  site 
for  a  new  Mosque  for  the  Indians.  This  petition  purported 
to  be  signed  exclusively  by  Indians,  but  in  point  of  tact  a 
certain  number  of  Malays  signed  as  well.  The  site  was 
granted,  and  the  Mosque  partially  erected,  the  organiser  of 
the  movement  being  one  Aloo  Klian  Arabi,  an  Intlian,  and 
tlie  expenses  being  delrayed  mainly  by  the  Indians,  but 
with  certain  contributions  in  the  way  of  bricks,  cV'c,  from 
one  or  two  I\[alays.  When  the  work  had  been  some  time 
in  progress,  Aloo  Khan  applied  to  the  defendant  for  certain 
moneys,  whicli  had  previously  been  subscribed  by  Indians 
for  th(!  purpose  of  erecting  a  new  Mosque  should  the  one 
in  C<Mighlan  Street  be  required  for  other  purposes,  and  these 
moneys  were  handed  over.  At  the  same  time,  according  to 
Aloo  Khan,  the  defendant  volunteered  his  assistance  towards 
com  plot  ing  the  ^losque,  and  tliis  was  accepted,  but  strictly 
on  condition  that  such  assistance  slnmld  confer  on  tlie 
.Malays  no  right  in  the  property  or  its  administration.  The 
cvidenit,'   for  tlie  defence,  liowever,  was  to   the  effect  that 
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Aloo  Khan  appealed  to  the  defendant  to  help  liiin  as  the       J^«^*^^ 
work  liad  come  to  a  standstill,  and  he  coidd  obtain  no  more         ■•  ^• 
money  from  the  Indians,  and   it   would  be  discreditable  to         ••  ,^^ 
the  entire  ]\[ohaminedan  community  if  the  ^Eosque  were  not     Hes.^an<i 
completed.     The  defendant  then  called  the  ]\[aky  members  ""'«'^"-^'^^"'- 
of  his  coni^regation  together,  and  they  agreed  to  help  on 
receiving  an  assurance  from  Aloo   Klum  th;it  the  Mosque 
when  erected  should   belong   to  all  alike.     After  this  the 
defendant  and  other    Malays    worked    on    the    jMosque    as 
masons  without  wages  until  it  was  completed,  and  a  con- 
siderable   sum   was   collected    for   the    building  fund    from 
the  3[alays  by  Aloo  Khan,  and  with  the  help  of  the  defen- 
dant's influence  and  support.      The  Mosque  having  been 
linislied  and  certain  Indians,  of  whom  Aloo  Khan  was  one, 
having  been  elected  trustees,  how  or  in  what  circumstances 
did  not  precisely  appear,  an   opening  feast   was  held,  the 
expenses  of  which  were  defrayed,  according  to  Aloo  Khan, 
exclusively  by  the  Indians  but,  according  to  the  evidence 
for  the  defence,  by  the  Indians  and  Malays  jointly.     Tiie 
Mosque  was    then  opened,  and  the  defendant  was  elected 
priest,  according    to  Aloo  Khan,  by  the  Indians  with  the 
acquiescence    of  the    Malays,  while    the  witnesses  for  the 
defence  asserted  that   just  the    reverse   took    place.      The 
defendant  then  began  to  officiate   in  the  new  iMosque,  and 
his   former  congregation   followed  him,  and  the   Cuughlan 
Street  Mosque  was  afterwards  converted  into  a  school.  Some 
expenses  in  connection  with  the  building  still  had  to  be 
defrayed,  and   some  accounts  for  materials  to  be  paid,  and 
these  sums  were  in  part  raised  by  collections  in  the  jMosque 
made  by  the  defendant,  and  in  part  out  of  gilts  which  had 
previously   been   made  to   him  to  be  applied    for  the  pur- 
poses of  a  new  Mosque  should  such  be  erected.     Arrange- 
ments were  also  made  to  guarantee  the  defendant  a  stipend 
as  priest,  the  guarantors  consisting  of  Indians  and  Malays 
in  about  equal  proportions.     It  was  not  until  more  tlian  a 
year  alter  the  comj)letion  and  opening  of  the  ]\Iosque  that 
the  lease  of  the  site  was  executed  by  the  Exploration  Com- 
pany and  the  VaklKxds,  the  lea-e  having   been   drafted  in 
Eiiirland  and  the  demise  of  the  preniiscs  being  made  to  and 
for  the  pinq)oses  of  the  Indian  3tohanimedan  community  ; 
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••  ^  defendant  stated  that  he  liad  no  knowledge  till  the  present 
"  25*  ftction  was  brougiit.  All  apparently  went  well  and  no 
nei^ami  difficulty  arosB  until  the  middle  of  1888,  or  nearly  three 
others  Bi  Umout.  y^ars  after  the  opening  of  the  Mosque,  the  Indians  and 
Malays  till  then  worshipping  together  and  the  defendant 
officiating  as  Imam.  At  this  period  a  person  named  Sheikh 
^fahomet  arrived  in  Kimbtrley.  He  had  previously 
officiated  elsewhere  as  Imam  and  was  admittedly  a  man  of 
greater  learning  and  attainments  than  tlie  defendant,  and 
wjis  also,  as  were  most  of  the  Indians,  a  member  of  the 
Ilauafite  sect,  while  the  defendant  and  most  of  the  Malays 
were  of  the  opposite  or  Shafite  sect.  The  Indians  accord- 
ingly desired  that  Siieikh  jMahomet  during  his  sttiy  in 
Kimberley,  the  duration  of  wliich  was  uncertain,  should 
officiate  as  Imam  in  place  of  the  defendant,  and  evidence 
was  called  at  the  trial  to  the  effect  that  when  a  man  of 
greater  learning  and  religious  knowledge  arrived  it  was  the 
duty  of  the  Imam,  according  to  the  precepts  of  the  Moham- 
medan faith,  to  make  way  for  him.  Evidence  was  also 
produced,  both  of  experts  and  in  the  shape  of  extracts  from 
books  regarded  as  authoritative,  that  it  was  competent  for 
the  founder,  or  the  Vakheels  who  might  be  appointed  to 
represent  him,  to  at  any  time  dismiss  tlie  Imam  should  that 
course  appear  desirable.  On  the  wish  of  the  Indians  being 
communicated  to  the  defendant,  the  Malays  intimated  their 
disapproval  and  the  defendant,  according  to  his  own  state- 
ment, declined  to  be  removed  by  the  Indians,  unless  they 
could  prove  that  they  had  the  legal  power  to  do  so,  at  the 
same  time  pointing  out  that  there  was  nothing  in  the  prin- 
ciples of  Mohammedanism  to  prevent  membeis  of  the 
Hanafito  sect  from  worshipping  under  a  Shafite  Imam  or 
vice  versa  as  occurred  lor  instance  in  Mauritius.  The 
Indians  then  held  a  meeting,  to  which  the  Malays  were  not 
convened,  and  proceeded  to  appoint  the  present  plaintiffs  as 
Vakheels,  in  place  of  the  original  Vakheels,  who  had  ceased 
t(j  reside  in  Kimberley,  and  at  the  same  meeting  a  resolution 
was  jiassod  deposing  the  defendant  as  Imam.  Tiie  defendant, 
however,  on  tlie  follovving  day,  which  was  a  Fi-iday,  notwith- 
standing   notiee    of   this    resolution,  persisted    in  acting   as 
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Imam   and,  according   to   the  evidence    for   the   phiintiffs,         'f«8- 
although    Sheikh    Mahomet    was   present  and  prepared  to         •>   ^■ 
officiate,  this  intention  was  frustrated  by  the  defendant  pre-         >•  j?" 
maturely  occupying  tlie  pulpit,  before   the  lianafites  had     Heai^and 
completed    their    devotions,   and    without    waiting    to    be '*"""*'"•  ^^"* 
esct)rted  to  the  pulpit  by  an  attendant  at  the  usual  time  and 
in  the  usual  manner.      Two  days  afterwards,  it  being  an 
important  feast-day,  the  plaintiffs  alleged  that  the  defendant 
committed  another  serious  breach  of  ritual  by  beginning  tiie 
service  without  waiting  as  he  should  have  done  till  the  sun 
was  three  fathoms  high  in   the  heavens.      The  defendant, 
however,  alleged  that  on  both  these  occasions  he  had  acted 
in  accordance  with  his  usual  practice,  and  without  breaking 
any  rules  of  the  jMohammedan  ritual,  and  in  these  assertions 
he  was  corroborated  by  some  of  the  Malay  members  of  the 
congregation.     The    defendant    having  refused    to    comply 
with  the  notice  of  dismissal,  or  to  recognise  its  validity,  the 
})resent  proceedings  were  instituted,  and  evidence  was  taken 
on  both  sides  at  considerable  length,  but  its  effect,  so  far  as 
material,  is  sufficiently  indicated  in  this  summary  and  in 
the  judgments  reported  below. 

Frames  (with  him  Feltham),  for  the  plaintiffs,  referred  to 
Perry  vs.  Shipwrnj,  28  L.  J.  Eq.  660 ;  Cooper  vs.  Gordon, 
38  L.  J.  Eq.  489  ;  Jones  vs.  Jones,  10  B.  &  C.  718  ;  NicJioll 
vs.  McKaeg,  ibid.  721  ;  Attornerj -General  vs.  Pearson,  3  Meriv. 
353  ;  Voet,  o6.  1.  62.  He  submitted  that  the  legal  title 
was  in  tiie  plaintiffs  as  representatives  of  the  Indian  Moham- 
medans to  whom  the  Mosque  belonged.  The  Malays  had 
contributed  to  the  erection  of  the  Mosque  merely  as  an  act 
of  piety,  and  all  tliey  asked  for  in  return  was  that  they 
should  have  free  access  to  it  as  a  place  of  worship  and, 
even  if  anything  further  had  been  promised  by  Aluo  Khan, 
he  had  no  authority  to  give  such  assurances.  He  argued  on 
the  facts  and  on  the  evidence  as  to  Mohammedan  law  that 
notliing  had  occurred  to  jirevent  the  Vakheels  from  exer- 
cising their  right  to  dismiss  the  Imam  and  that  the  defen- 
dant's position  was  that  of  a  mere  trespasser. 

Lange  (with  him  Jouhert),  for  the  defendant,  relied  on  the 
agreement  between  Aloo  Khan,  as  representing  the  Indians, 
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and  the  Malays,  at  the  meeting  at  the  defendant's  house, 

^        and   contended   that   the   Imam   could   not   be   summarily 

••  »•        dismissed    without   due   cause.      The   defendant   had  been 

Hes^and     appo'ntt'd  Imam  by  the  whole  Mohammedan   community 

o"^" "*•  ^o"*- and  they  alone  had  the  power  of  deposition.     The  Indians 

had  never  repudiated,  and  by  their  subsequent  conduct  had 

i-atified,    the    agreement   made   with   Aloo   Khan,   without 

which  the  Mosque  would  never  have  been  built.     When  the 

defendant  was  appointed,  the  lease  or  trust-deed  on  which  the 

plaintiffs  relied  was  not  in  existence  and  he  could   not  be 

bound  by  its  terms.     [Solomon,  J.,  referred  to  Merrimmi 

vs.  Williums,  Foord's  Hep.  135.] 

Frames  replied. 

Cur.  adv.  vult. 

Postea  (Oct.  25),— 

Laurence,  J.P.,  said  : — The  plaintiffs  in  this  action  allege 
that  they  are  the  duly  appointed  Vakheels  or  Trustees  of 
the   Indian   Mohammedan   community   in   Kimberley,  and 
that  the  said  community  is  a  rejigious  body  possessing  a 
place  of  worship  called  a  Mosque,  the  lease  of  the  site  of 
which   was   granted   to   the   predecessors  in   office    of  the 
plaintiffs  on  behalf  of  the  said  community,  and  the  plaintiffs 
by  the  terms  of  the  said  lease  and  the  constitution  of  the 
said  body  are  the  proper  persons  to  sue  in  this  action.     A 
copy   of  the   lease    is  annexed  to  the  declaration,  and  it 
appears  therefrom  that  the  site  was  granted  by  the  Explora- 
tion Company  at  a  nominal  rent  solely  for  the  purpose  of 
the  Mosque  which,  previous  to  the  execution  of  the  lease, 
had  already  been  erected  thereon,  and  which  is  described  in 
the  lease  as  "  belonging  to  the  Indian  IMohammedan  com- 
munity," and  the  lease  further  contains  a  special  proviso 
that  "  in  case  the  said  plot  of  ground  hereby  demised  or  the 
buildings  to  bo  erected  thereon  or  on  any  part  thereof  shall 
respectively   at    any    time    during    the   said    term    hereby 
granted  or  any  renewal  thereof  cease  to  be  used  for   tlie 
I)urpose   of  the  said   j\Iosqno   of  tlie   Indian  ^Molianmiedan 
eomniuiiity,  then  immediately  upon  the  hapi)eiung  of  such 
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event  this  present  demise  or  any  renewal  thereof  shall  '8«8- 
absolutely  cease  and  determine."  The  plaintiffs  go  on  to  "  3. 
allege  that  the  defendant  until  August  1888  was  the  Imam         '•  »• 

or  Priest  of  ihe  Indian  Mohammedan  community,   havinc:  ■.,  —   ^ 

•'  '  "       Hessen  and 

been  appointed  as  such  by  the  said  community  in  188G,  and  othere  w.  Daout. 
that  on  Aug.  15,  1888,  it  was  resolved  by  the  Indian 
Mohammedan  community  at  a  duly  convened  meeting  to 
div*miss  the  defendant  from  his  position  as  Imam.  Due 
notice  of  this  resolution  was  given  to  the  defendant  and  by 
such  resolution  and  notice  his  appointment  as  Imam  was 
determined  and  his  riizht  to  act,  as  such  ceased.  The  defen- 
dant, however,  has  ignored  this  notice,  and  on  the  17th  and 
19th  of  August  by  force  and  fraud  obtained  possession  of 
the  pulpit  in  the  Mosque  during  service,  and  persisted  in 
conducting  the  religious  service  therein,  and  still  maintains 
his  right  to  continue  to  act  as  Imam,  by  which  conduct  the 
religions  worship  of  the  community  has  been  interfered  with 
and  is  likely  to  be  prejudiced  in  the  future.  The  plaintiffs 
claim  damages,  an  interdict,  general  relief  and  costs  of  suit. 
The  defendant  in  his  plea  denies  the  plaintifis'  alleged 
capacity  as  the  duly  appointed  Yakheels  or  Trustees  of  the 
Indian  or  any  other  Mohammedan  community.  He  alleges 
that  the  Mosque  in  question  is  in  the  possession,  as  a  place 
of  worship,  and  was  erected  by  and  at  the  expense  of  the 
general  Mohammedan  community  of  Kimberley,  which  is 
composed  not  exclusively  of  Indians  but  of  various  na- 
tionalities and  sects.  AYhile  admitting  the  granting  of  the 
lease,  the  defendant  denies  that  the  plaintiffs  are  the 
successors  in  office  of  the  original  lessees  or  that  they  are 
the  proper  persons  to  sue  in  this  action.  He  pleads  that  in 
or  about  Sept.  1885  he  was  duly  appointed  Imam  by  the 
general  3Iohammedan  community,  and  still  holds  that  office 
by  virtue  of  such  appointment,  that  he  has  never  been 
lawfully  deposed  therefrom  or  done  anything  to  forfeit  tlie 
same,  and  he  maintains  his  right  to  continue  in  the  said 
office  and  to  perform  and  conduct  the  religious  services  in 
the  said  3Iosque  until  formally  deposed  in  accordance  with 
the  laws  and  precepts  of  the  3Iohammed<in  faith.  He 
further  pleads,  and  it  is  admitted  by  the  plaintiff's  in  their 
re[>licatiou,  that  tiie  meeting  at  which  the  I'csolutiun  for  his 
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^^-  deposition  was  passed  was  composed  entirely  of  Indians,  and 
"  3-  that  no  notice  thereof  was  given  to  the  otlier  and  larger 
2*-  portion  of  the  Mohammedan  commnnity.  He  contends 
that  this  meeting  was  illegall)'  constituted  and  its  proceed- 
othere  i».  Uaoat.  jjjgg  consequently  of  no  effect  and  in  conclusion,  while 
maintaining  his  right  to  act  as  Imam,  denies  the  allegations 
of  force  and  fraud  contained  in  the  declaration,  as  to  which 
allegations  I  will  at  once  shortly  state  that  in  my  opinion 
they  have  not  been  proved,  and  the  plaintiffs  have  ftiiled  to 
shew  that  on  the  occasions  in  question  any  breach  of  ritual 
or  violation  of  the  practices  of  JMohammedan  worship  was, 
at  all  events  intentionally,  committed  by  the  defendant. 
Now  on  the  various  issues  raised  on  the  pleading.^  a  great 
deal  of  evidence  was  taken,  both  on  questions  of  i'act  and  on 
questions  relating  to  Mohammedan  law  and  religion.  None 
of  this  evidence,  from  the  point  of  view  of  the  parties,  can 
be  fairly  described  as  irrelevant  or  unnecessary,  and  in  the 
course  of  it  certain  legal  questions  were  raised  of  consider- 
able interest  and  importance  and  the  determination  of  some 
of  which  might  be  a  matter  of  no  small  difficulty.  How- 
ever, in  my  view  of  the  case  these  questions  may  be  very 
briefly  disposed  of,  for  I  think  that  our  decision  must  be 
mainly  based  not  so  much  on  these  matters  as  on  a  con- 
sideration of  the  facts  which  in  this  particular  case  have 
been  proved  in  evidence.  I  will,  therefore,  before  examining 
these  questions  of  fact,  premise  by  stating  shortly  that  in 
my  oj)inion  it  is  clearly  established  that  where  a  Mosque  has 
been  founded  by  a  congregation  the  duly  elected  Vakheels 
or  Trustees,  acting  as  the  representatives  and  in  accordance 
with  the  wishes  of  such  congregation,  have  the  right  on  any 
reasonable  and  not  merely  capricious  ground  to  give  the 
Imam  notice  of  dismissal.  Such  was  the  contention  of  the 
plaintiffs  and  I  did  not  understand  the  defendant  in  his 
evidence  to  dispute  this  right.  I  am  also  of  opinion  that, 
assuming  the  congregation  in  the  present  case  to  have 
consisted  exclusively  of  the  Indijin  IMohammediins,  the 
jiliiiiitiffs  have  been  shewn  to  be  their  duly  apj)ointod  and 
elected  representatives,  and  that  the  grounds  assigned  for 
(iismi.-sing  the  defendant — namely,  the  desire  to  secure  the 
services  of   an    Inuim  of  admittedly   greater   learning  and 
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belonging,  like  the  great  majority  of  the  Indians,  to  the       J^js^^ 
Hanafite  sect — even  if  the  proceedings  which  actually  took         »  f 
place   may  be   regarded  in  certain  aspects  as   harsh,  yet        ••  ^l 
cannot  be  described  as  merely  frivolous  or  capricious.     The     He»^and 
real  question  therefore  to  be  determined  is  simply  whether  °*'*^"'"-^**""- 
the   congregation   or   members   of    this    Mosque   consisted 
exclusively  of  the  Indian  Mohammedan  community,  or,  to 
put  it  in  another  form,  was  the  meeting  of  the  15th  of  August, 
when  the  Vakheels  were  appointed  and  the  resolution  for 
the   defendant's   dismissal   was    carried,   a   duly   convened 
meeting  of  all  those  entitled  to  participate  in  the  manage- 
ment of  the  Mosque  and  the  appointment  or  dismissal  of  its 
officers  ?     If  this  question  is  answered  in  the  negative  it  is 
clear  that  the  plaintiffs  were  never  duly  elected  as  Vakheels, 
that  they  are  not  the  legal  successors  of  the  original  lessees 
and   that  the   defendant's   plea   of  their   non-qualification 
must    be    upheld.      In   this   event   also   it   would   become 
unnecessary  to  consider  in  detail  the  English  cases  cited  on 
behalf  of  the  plaintiffs,  as  in  all  those  cases  the  Minister 
was  dismissed  by  persons  who  were  held  to  have  the  legal 
right  to  do  so.     The  answer  to  this  question,  on  which  the 
whole  case  hinges,  appears  to  me,  as  already  intimated,  to 
depend   on   the   view  taken  by  the  Court  of  the  evidence 
on   questions   of   fact,    which    I   therefore  now  proceed  to 
consider. 

It  appears  that  in  Kimberley  there  is  and  has  long  been 
a  Moslem  community  of  considerable  size.  The  majority  of 
the  Mohammedans  by  faith  are  IMalays  by  race,  but  there  is 
also  a  considerable  number  of  Indians  and  a  few  /irabs  and 
others.  Most  though  not  all  of  the  Malays  belong  to  the 
sect  of  the  Sliafites  and  of  the  Indians  to  that  of  the 
Hanafites.  The  defendant  is  a  Malay  and  a  Shafite,  but 
there  is  nothing  in  the  Mohammedan  religion  to  prevent 
Hanafites  from  worshipping  where  the  service  is  conducted 
by  a  Shafite  Imam  or  vice  versa.  Until  1885  the  only 
Mosque  in  Kimberley  was  that  situated  in  Coughlan  Street 
and  now  used  as  a  Mohammedan  school.  In  this  Mosque 
the  defendant  had  officiated  for  over  ten  years  and  the 
services  appear  to  have  been  attended  more  or  less  regularly 
by  all  the  Moslems  without  distinction  of  sect  or  race.     At 

Vol.   v.— rAiiT  U.~('r.  W.  Q 


224 

188?.  the  beginning  of  1885,  however,  a  movement  was  got  up 
^*'3.*  among  the  Indians,  and  principally  as  it  would  appear  by 
"  }'•  one  Aloo  Khan  Arabi,  who  is  the  leading  witness  for  the 
."Tand  plaintiffs  in  this  action,  the  object  of  the  movement  being 
othewM.Daout.  ^q  gj-ect  a  Mosque  for  the  use  of  the  Indian  Mohammedans 
alone.  With  this  end  in  view  an  application  was  made  to 
the  Exploration  Company  for  a  site,  and  a  letter,  with  a 
hundred  signatures  in  Arabic  attached,  was  addressed  to  the 
local  Manager  of  the  Company.  The  signatories  to  this 
letter  or  petition  describe  themselves  as  being  "  Mohamme- 
dans belonging  to  Bombay  in  the  Empire  of  India,  who  are 
residents  on  the  Diamond  Fields."  They  add,  ''  we  are 
about  a  hundred  persons  at  present — we  are  a  nation  from 
India ;  we  therefore  beg  you  to  be  good  enough  to  grant  us 
our  request.  All  the  other  sects  in  Kimberley  have  their 
places  of  worship ;  we  moreover  let  you  know  that  we  are 
not  of  the  low  Indian  class,  but  those  of  a  more  enlightened 
race.  We  at  present  have  no  place  of  worship,  and  the 
IMohammedans  here  are  not  of  the  same  strict  sect  as  we 
are."  The  application  thus  made  was  acceded  to  by  the 
Exploration  Company,  a  site  was  granted  and,  more  than  a 
year  after  the  Mosque  had  been  erqcted  and  opened,  the 
lease  relied  on  by  the  plaintiffs  and  already  referred  to,  and 
which  had  been  drafted  in  England,  was  executed  by  the 
Company  as  lessors  and  by  three  Indians,  of  whom  Aloo 
Khan  was  one,  and  who  it  is  stated  had  been  elected  the 
original  Vakheels  shortly  before  the  Mosque  was  completed, 
as  trustees  on  behalf  of  the  congregation.  It  appears, 
liowever,  from  the  evidence  that  the  representations  con- 
tained in  this  letter,  and  on  the  strength  of  which  the  site 
was  granted,  were  in  some  respects  incorrect ;  for  while  the 
petitioners  re[)resented  themselves  as  being  exclusively 
Indians  from  Bombay,  and  persons  of  a  peculiarly  enlight- 
ened race,  the  fact  is,  according  to  the  evidence  of  lladji 
llaja]),  a  Malay  called  for  the  plaintiffs,  that  he  not  only 
signed  the  letter  himself  but  at  Aloo  Khan's  request  ob- 
tain<d  the  signatures  of  filteen  or  sixteen  other  3Ialays  as  wfll. 
It  is  true  that  Aloo  Khan  denies  this,  and  says  that  there 
were  only  two  or  three  Malay  signatures  ;  but,  for  reasons 
ti)    h(!    subsi'queiitiy    mentioned,    where    Aloo    Khan    is    in 
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conflict  with  other  witnesses  I  am  not  inclined  to  ffive  much       .^J*^- 
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credit  to  his  testimony.  It  is  at  all  events  admitted  that  "  ^• 
some  of  the  signatories  to  this  letter  were  really  Malays ;  -  2*; 
and  as  might  have  been  expected  Mr.  Currey,  the  Manager  ue^and 
of  the  Exploration  Company,  states  that,  had  he  been  <**'»«'*''*•  ^^"*- 
aware  of  this  fact,  it  would  have  made  a  material  difference 
in  the  representations  which  he  made  to  his  Company  on  the 
subject,  and  on  the  strength  of  which  the  lease  was  granted 
in  its  present  form.  It  may  also  be  material  to  observe  that 
some  at  all  events  of  the  Malays,  including  Hadji  Rajap, 
were  undoubtedly  among  the  original  grantees,  on  whose 
application  the  site  was  given  for  this  Mosque,  from  the 
control  and  administration  of  which  the  plaintiffs  now  claim 
that  all  the  Malays  are  to  be  excluded.  Then  the  site 
having  been  pointed  out  Aloo  Khan  began  to  build  the 
jMosque,  mainly  with  contributions  from  the  Indians,  but 
not  without  assistance  from  Abdol  Jappa  and  other  Malays. 
When,  however,  the  walls  had  reached  the  height  of  about 
six  feet,  there  was  a  pause  in  the  work.  Aloo  Khan  says 
that  he  was  waiting  for  the  walls  to  dry.  I  think  the  real 
reason  was  tluit  the  liberality  of  the  Indians  had  run  dry, 
and  he  could  no  longer  find  funds  to  pay  for  materials  and 
for  the  wages  of  the  workmen.  In  these  circumstances 
Aloo  Khan  appealed  to  the  defendant  for  help.  There  is 
some  conflict  between  Aloo  Khan  and  the  defendant  as  to  the 
details  of  what  then  took  place,  but  the  defendant's  version  is 
supported  by  several  witnesses,  while  that  of  Aloo  Khan  is 
uncorroborated,  and  I  regard  the  former  as  substantially 
correct.  In  the  circumstances  in  which  he  was  placed,  to 
secure  the  help  of  the  defendant  had  become  to  Aloo  Khan 
a  matter  of  vital  importance.  There  were  at  least  four  ways 
in  w4iich  the  defendant  could  give  assistance.  In  the  first 
place  he  was  in  possession  of  the  sum  of  £45,  of  which  it 
seems  £33  had  been  subscribed  by  Indians,  and  the  balance 
by  3Ialays,  some  time  previously  for  the  erection  of  a  Mosque 
in  the  event,  which  there  was  some  reason  to  anticipate,  of 
the  Exploration  Company  requiring  the  congregation  to 
remove  from  that  in  Coughlan  Street,  which  was  said  to 
encroach  on  a  thoroughfare.  Besides  this  £45,  there  was 
another   sum    of  £50    which    Hessen,    one   of  the   present 
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18*3.  plaintiffs,  and  who  was  then  absent  from  Kimberley,  liad 
..  :'•  deposited  with  the  defendant  to  be  used  for  a  similar 
•'  _^^-  purpose.  Hessen  from  his  evidence  appears  to  be  a  liberal 
^j  - —  and  enlightened  man,  and  he  stated  distinctly  that  he  had 
others  li.  Daout.  giygn  ^ij^t  sum  of  £50  for  the  erection  of  a  Mosque  not 
exclusively  for  the  Indians  but  for  the  general  Moliammedan 
community,  and  its  disposition  for  that  purpose  was  entrusted 
to  the  defendant.  Then  again  the  defendant  was  a  mason 
by  trade  and  capable,  if  he  felt  so  disposed,  of  giving 
valuable  assistance  with  his  own  labour  towards  the  comple- 
tion of  the  JMosque.  Lastly,  lie  was  in  a  position,  if  he 
thought  fit,  to  bring  his  influence  to  bear  on  the  Malay 
members  of  his  congregation  and  induce  them  to  contribute 
to  the  work.  The  defendant  says  that  in  these  circumstances, 
when  Aloo  Khan  appealed  to  him,  he  said  that  he  could  do 
nothing,  except  as  to  handing  over  the  £33,  which  was 
doue,  without  first  consulting  his  congregation.  Accordingly 
he  called  a  meeting  at  his  house  and  laid  the  matter  before 
those  who  assembled  in  the  presence  of  Aloo  Klian.  Aloo 
Khan  denies  that  he  was  present  at  this  meeting ;  but  the 
defendant's  statement  on  this  point  is  supported  by  the 
evidence  of  other  witnesses  and  I  tliink  must  be  taken  to 
be  correct.  It  is  true  that  there  is  some  discrepancy 
between  the  statement  of  Hadji  Mogadies  and  those  of  the 
other  witnesses  as  to  whether  Aloo  Khan  was  actually  in  the 
room  when  the  defendant  addressed  the  meeting ;  but  even 
Hadji  IMogadies  states  that  Aloo  Khan  came  to  the  meeting 
and  that  the  result  was  at  once  communicated  to  him.  As 
to  what  took  place  at  the  meeting,  there  are  certain  slight 
discrepancies  in  detail  ;  but  the  general  effect  is  that  some 
of  those  who  were  present  inquired  to  whom  the  jMosque,  in 
the  building  of  which  they  were  asked  to  help,  would  belong 
when  completed,  that  Aloo  Khan  stated  that  it  would  belong 
to  all  the  Moslems,  and  that  they  then  agreed  to  helji.  It 
is  (contended  for  the  plaintiff's  that  at  the  utmost  there  was 
merely  an  assurance  given  that  the  Malays  equally  with  the 
Indians  would  have  the  right  to  worship  in  the  Mosque, 
which  is  a  very  different  thing  from  having  a  right  to  share 
in  its  managem<nt;  but  it  is  difficult  to  believe  that  such  an 
assurance  could  liavc  been  the  ohjec^t  of  the  question  which 
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was  raised,  since  it  is  perfectly  clear  and  must  have  been  ''f'**- 
well  known  to  those  who  were  present  that  all  over  the  ••  ^• 
world,  wherever  a  Mosque  is  open,  there  all  the  ftuthful  ••  ^■ 
have  an  equal  right  to  enter  in  and  worship.  Neither  is  it  ue^jji^and 
in  accordance  with  human  nature  to  suppose  that  the  Malays  oti'ere  w  i>aout. 
would  have  agreed  to  give  their  money  and  their  labour  to 
build  up  what  would  really  have  been  a  sort  of  rival  temple 
to  their  own,  and  one  in  the  management  and  administration 
of  which  they  were  to  have  neither  act  nor  part.  For  these 
reasons,  although  the  language  employed  was  vague,  and 
the  rights  now  set  up  by  the  Malays  do  not  appear  on  tiiis 
occasion  to  have  been  either  claimed  or  conceded  in  terms  of 
legal  precision,  on  the  whole  I  am  inclined  to  the  conclusion 
that  the  understanding  then  arrived  at  was  substantially  of 
the  nature  now  alleged  by  the  defendant.  It  is,  however,  a 
more  difficult  question  whether  Aloo  Khan  had  any  au- 
thority by  his  assurances  to  bind  the  Indian  community  to 
whom  the  site  had  been  granted  by  tlie  owners.  It  is  true 
that  at  this  time  he  seems  to  have  been  the  only  person 
capable  of  acting  as  their  spokesman  or  representative  in 
the  matter,  and  he  was  shortly  afterwards  appointed  one  of 
the  original  Yakheels,  but  his  legal  authority  is  at  all  events 
extremely  doubtful,  and  for  my  part  I  should  for  this  reason 
hesitate  to  affirm  that  the  proceedings  on  this  occasion, 
standing  alone,  gave  the  Malays  any  legal  rights  which 
they  did  not  previously  possess.  I  cannot,  however,  doubt 
that  their  conduct,  and  especially  that  of  the  defendant 
from  this  time  forward,  was  based  on  the  assumption  that 
such  rights  had  been  acquired,  and  it  was  conduct  from 
which  the  Indian  Mohammedans  reaped  and  accepted  very 
substantial  benefits.  In  fact,  had  it  not  been  for  the  action 
of  the  defendant  and  his  followers,  it  is  extremely  doubttnl 
whether  to  this  day  the  ]\Iosque  would  have  been  completed 
or  whether  the  walls  would  not  have  still  been  allowed  '"  to 
dry."  The  defendant  besides  the  £o3  ap})ears  to  have 
subsequently  applied  part  at  all  events  of  the  £12  originidly 
collected  from  the  Malays  to  the  purposes  of  the  ]Mosque ; 
to  the  same  purposes  he  applied  at  all  events  the  bulk  of 
the  £50  deposited  with  him  by  Hessen  ;  he  sent  out  Malays 
to  collect  with  Aloo  Khan,  and  it  is  admitted  that  thev  did 
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isfw.        collect  substantial  sums  from  the  ]\ralays,  sums  of  which  it 
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••  3.        is  now  impossible  to  ascertain  the  amount  because  it  was 
••  „^        Aloo   Khan   who   entered   the   items,   as   he   says   without 

»»  26.  ■ 

Hof^and  mentioning  the  names  of  the  donors,  and  he  has  unfor- 
others r».  Daont.  tunatcly  lost  his  Collecting  book  in  which  these  entries  were 
made.  In  addition  to  all  this,  the  defendant  and  two  other 
]\Ialays  gave  their  labour  gratuitously  as  masons,  and 
worked  at  the  ]\Io5que  for  a  period  of  about  two  months  till 
it  was  completed,  labour  which,  if  we  take  the  value  of  each 
workman's  time  at  the  moderate  sum  of  £10  a  month,  would 
represent  a  contribution  of  about  £G0.  And  if  to  this  £60 
we  add  the  bricks  contributed  by  Abdol  Jappa,  the  £50 
entrusted  to  tlie  defendant,  with  the  object  already  stated, 
by  Hessen,  the  £12  previously  collected  by  the  defendant 
from  Malays,  the  collections  which  he  subsequently  made, 
and  the  substantial  amount  which  it  is  admitted  that  Lanie 
Hendricks  and  others  collected  from  Malays,  when  they 
went  round  with  Aloo  Khan  —  taking  all  these  sources 
together,  we  arrive  at  the  result  that  of  the  total  cost  of  the 
jMosque,  which  is  stated  to  have  been  between  £300  and 
£400,  something  very  like  half  must  in  one  form  or  anotlii'r 
have  been  contributed  by  the  defendant  and  other  Malay 
members  of  the  Mohammedan  community.  Without  the 
exertions  and  influence  of  the  defendant  tlie  Mosque,  as  I 
have  said,  would  very  probably  have  never  been  completed  ; 
with  his  own  hands  he  built  up  the  fabric ;  and  looking 
to  Aloo  Khan's  then  position  and  his  present  attitude,  the 
defendant  really  might  well  exclaim,  if  he  added  a  know- 
ledge of  the  classics  to  his  knowledge  of  Arabic: — 
Niisquani  tutu  lides.  iMcctum  litore,  egcntem, 
Exce[)i  lit  ro;4iii  dcmcns  in  jiarte  locaui. 

I  now  come  to  the  jiei-iod  when  the  iMosquc  was  at  length 
completcMl  and  the  "  ^Mawlood  "  or  opening  feast  whs  given 
at  tin;  liouse  of  Aloo  Khan.  Here  again  Aloo  Kiian  is 
unfoitunatcly  in  conflict  with  tlic  etiier  witnesses.  Ho  says 
that  tlie  Malays  were  invited  to  the  feast  but  the  cost  of  it 
was  entirely  defrayed  by  the  Indians.  His  ohject  in  endea- 
vouring 1o  make  out  that  sueli  was  the  case  is  obvious;  but 
th»,'  j)n)l)al)ilities  of  the  case  and  the  balance  of  evidence 
are   again  against  him,  and  besides  the  defendant  liimseif, 
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who  gave  bnlf  a  sovereign,  no  less  than  three  ^lalays  were  i«««- 
called — Jonge  ]Malan,  Lanie  Hendricks  and  Sam  Salie — who  ••  •*• 
all,  at  Aloo  Khan's  request,  contributed  to  the  cost  of  the  '•  .*• 
feast  and  who  are  aware  that  other  Malays  did  the  same-  ..  —  . 
After  the  feast  there  was  an  adjournment  to  the  Mosque,  an  oUitrsw.Oaout. 
opening  ceremony  or  religious  service  of  some  description 
took  place  and  the  congregation  then  proceeded  to  elect  an 
Imam.  As  to  what  then  took  place  it  is  again  a  ease  of 
Athanasius  contra  mundum — Aloo  Khan  against  all  the  other 
witnesses.  The  other  highly  respectjible  witnesses  who 
were  called  by  the  plaintiff's — such  as  Hadji  Hessen,  Hadji 
Ally  and  Achmet  Effendi — were  not  in  Kimberley  at  the 
time  and  Aloo  Khan's  account  of  the  proceedings  is  wholly 
uncorroborated.  What  he  says  is  that  he  spoke  to  the 
Indians  in  tlie  i\[osque  in  Hindustani,  and  asked  them  who 
should  be  the  prit^st,  and  they  chose  the  defendant  as  their 
priest,  and  the  Malays  were  then  told  that  the  choice  had 
fallen  upon  Daout,  and  expressed  their  satisfaction  with  the 
result.  Aloo  Khan  says  that  he  must  have  spoken  in  the 
Indian  language  because  at  that  time  he  could  not  speak 
two  words  of  Dutch.  In  Court  he  gave  his  evidence  in  very 
fair  English  ;  and  it  seems  that  he  has  been  here  a  long 
time  in  business  and  is  married  to  a  Cape  Malay  woman,  the 
daughter  of  Abdol  Jappa,  and  when  he  asserts  that  he  was 
wholly  unable  to  speak  Dutch  I  can  only  say  that  I  do  not 
believe  him.  The  evidence  of  the  defendant  is  that  Aloo 
Khan  addressed  the  assembly  in  Dutch  and  said  the  Mosque 
was  now  finished,  and  there  were  three  possible  priests — 
Hadji  Grimpi,  Hadji  liajap  and  the  defendant  himself. 
The  Malays  then  said  they  wanted  Daout  for  tlieir  Imam, 
the  Indians  assented  and  the  names  of  those  who  were 
present  were  taken  down  and  Daout  was  unanimously 
elected  Imam.  This  was  on  the  Thursday  evening.  The 
defendant  stated  that  he  could  not  officiate  the  followino' 
morning,  as  his  services  would  be  required  at  the  Coughlan 
Street  Mosque,  especially  as  some  of  the  members  of  that 
congregation  were  not  present  at  the  election.  He  accord- 
ingly went  to  the  Coughlan  Street  ^losque  the  next 
morning,  the  Friday,  intbrraed  the  congregation  that  he  had 
been    elected    Imam    of    the    new    3losque,    and    began    to 
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1888.        officiate  there  on  the  next  Sunday,  which  was  a  feast  day 
..  3-        and  has  done  so  ever  since.     For  a  week  or  two  after  this 


"  6-  Hadji  Kajap  officiated  before  a  small  and  dwindling  congre- 
„'^— \  cation  in  Coughlan  Street ;  but  the  whole  congregation 
othefBM.Daout.  before  long  went  up  to  the  new  Mosque,  and  have  ever  since 
continued  to  worship  there,  the  old  Mosque  as  already 
stated  being  converted  into  a  schoolroom.  It  is  true  that 
Hadji  Kajap  and  Abdol  Jnppa  state  that  the  defendant 
informed  the  Coughlan  Street  congregation  on  the  Friday 
that  he  had  been  elected  Imam  by  the  Indians,  but  the 
defendant's  version  of  how  the  election  took  place  is  corro- 
borated by  no  less  than  five  witnesses — by  Jongie  Malan, 
Hadji  Mogadies,  Lanie  Hendricks,  Sam  Salie  and  Hanafite 
Tahat — and  I  entertain  no  doubt  that  it  is  substantially  the 
correct  version.  We  have  thus  the  facts  established  that 
while  the  site  for  the  Mosque  was  granted  on  a  petition 
purporting  to  emanate  from,  but  in  fact  not  exclusively 
emanating  from,  the  Indian  Mohammedans,  the  Mosque  was 
erected  at  the  joint  expense,  in  substantially  equal  shares, 
of  the  Indians  and  the  Malays,  and  on  the  distinct  under- 
standing that  both  sections  should  have  an  equal  right  to  it 
when  completed.  Whether  this  understanding,  and  the 
assurances  on  the  subject  given  by  Aloo  Khan,  were  effec- 
tually binding  on  the  Indians,  may,  as  I  have  said,  be 
doubtful ;  but  that  doubt  seems  to  be  substantially  removed 
by  the  fact  of  the  joint  election  of  the  Imam,  and  it  is  diffi- 
cult in  all  the  circumstances  of  the  case  to  see  how  the 
Indians,  having  admitted  the  Malays  on  an  equal  basis  to 
participate  in  the  election  of  the  priest,  and  having  in  fact 
followed  their  lead  in  the  matter,  can  now  with  any  appear- 
ance of  reason  or  equity  claim  to  possess  the  exclusive  right 
of  dismissal.  This  view,  moreover,  is  strongly  supported  by 
what  subsequently  took  place  ;  for  when  the  question  arose 
as  to  paying  the  Imam  a  iixed  stipend,  an  arrangement  was 
made  by  which  twelve  members  of  the  congregation 
guaranteed  between  them  £(j  a  month  for  the  purpose,  and  of 
these  twelve  guarantors  Aloo  Khan  admits  that  five,  and  the 
plaintiff  Ilessen  says  that  six,  were  members  of  the  I\lalay 
community.  I  am,  therefore,  on  the  whole  of  opinion  that, 
the  Malays  having  shared  in  the  erection  of  the  ]\Ios(|ue 
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having  shared  in  the  election  of  the  priest,  and  having  Jf*- 
shared  in  paying  him  his  stipend,  have  by  these  facts  ••  3- 
establislied  their  right  of  joint  control  and  the  necessity  for  ••  ^^• 
their  concurrence,  as  members  of  the  congregation,  in  such  jj«^and 
a  step  as  the  dismissal  of  the  priest.  I  think  that  the  °"'«"''*-^»**°*- 
defence  raised  to  the  present  action,  which  has  been  set  on 
foot  by  Aloo  Khan  and  those  about  him,  may  at  all  events 
without  overstating  the  case  be  supported  by  the  observa- 
tions of  the  Chief  Justice  in  the  case  of  Merriman  vs. 
Williams,  Foord's  Kep.  at  p.  172,  where  he  says : — "  No 
doubt  by  our  law  an  agreement  may  be  implied  from  the 
acts  or  conduct  of  a  person  without  any  express  contract, 
and  the  Court  will  in  all  cases  refuse  to  assist  him  in  acting 
against  or  setting  aside  such  implied  agreement.  Such  an 
agreement  may  not  be  clothed  with  any  binding  legal  force, 
so  as  to  justify  the  Court  in  enforcing  it  at  the  suit  of  either 
party  ;  but  the  Court  will  take  cognizance  of  it  as  a  ground 
of  defence  to  an  action  brought  by  the  person  whose  words, 
acts,  or  conduct  have  raised  such  implied  agreement."  And 
the  view  which  I  take  of  the  present  case  also  appears  to  bo 
distinctly  supported  by  the  decision  of  the  House  of  Lords 
in  the  Scotch  Appeal  case  of  Caimcross  vs.  Lorimer,  to 
which  the  Chief  Justice  in  the  same  passage  proceeded  to 
refer.  Taking  this  view  of  the  case  it  becomes  unnecessary, 
as  already  observed,  to  consider  in  detail  the  cases  cited  on 
behalf  of  the  plaintiffs  or  to  review  the  evidence  as  to  what 
took  place  in  August  of  the  present  year,  when  the  so-called 
"  deputation  "  to  the  defendant,  consisting  of  Hadji  Mahomet 
Pasha  and  Hadji  Ally,  informed  the  congregation  that  they 
had  decided  to  have  a  Hanafite  priest  in  order  to  "  cool  their 
hearts ; "  and  when  the  defendant,  after  protesting  against 
this  decision,  is  said  to  have  ended  with  an  acquiescent 
"Bismillah."  His  own  statement  is  that  his  acquiescence 
in  the  proceedings  of  the  Indians  was  conditional  on  their 
proving  that  those  proceedings  were  within  their  legal 
competence,  and  his  subsequent  conduct  seems  to  prove 
pretty  clearly  that  such  was  his  attitude.  It  is  sufficient  to 
remark  as  to  these  matters  that  for  the  reasons  stated  the 
meeting  of  the  congregation  of  August  15,  to  which  the 
Indians  only  were  summoned,  must  be  held  not  to  have 
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1888.        been  legally  convened,  and  conseqnently  both  the  appoint- 
..  3*       ment  of  the  present  plaintiflTs  as  Vakheels,  and  the  notice  of 
••  ,5-        dismissal  given  to  the  defendant  by  them,  were  irregular 
-—    ,     and  ultra  vires,  and  the  plaintiffs  have  no  locus  standi  to 
o)hers«.i>«out.  maintain  the  present  action.     It  is  possible  that,  as  between 
the   lessors  and    lessees,   the    arrangement    made    by   the 
Indians  with  the  Malays  may  give  the  former  the  right  to 
determine  tiie  lease  granted,  on  the  ground  tliat  the  pro- 
perty demised  has  not  been  used  exclusively  for  the  purpose 
for   which   it   was    appropriated.      From    the   evidence   of 
Mr.  Currey  it  does  not  appear  that  there  is  much  risk  of  the 
lessors  taking  up  this  position ;  but  however  that  may  be  it 
cannot  affect  the  rights  of  the  parties  now  before  the  Court 
or  our  judgment  on  the  issue  which  has  been  submitted  to 
us.     The  judgment  of  the  Court  will  be  for  the  defendant 
with  costs. 

Solomon,  J.,  after  referring  to  the  pleadings,  said : — 
Such  being  an  abstract  of  the  pleadings,  it  is  clear  that  the 
question  to  be  determined  is  whether  the  Indian  Moham- 
medan community,  who  are  the  lessees  of  the  land  upon 
which  the  Mosque  is  built,  have  the  sole  and  exclusive 
right,  without  reference  to  the  remaining  section  of  the 
IMoliammedan  community,  to  dismiss  the  defendant  from 
his  office  as  Imam  of  the  said  Mosque.  Now  before  con- 
sidering tliis  question,  it  will  be  convenient  to  set  forth 
shortly  the  facts  which  appear  to  me  to  have  been  proved  in 
evidence,  and  upon  which  there  is  considerable  conflict 
between  the  witnesses  for  the  plaintiffs  and  those  for  the 
defendant ;  and  in  doing  so  I  shall  endeavour  not  to  enter 
too  minutely  into  details.  It  appears  that  until  the  year 
1885  there  was  only  one  Mosque  in  Kimberley,  in  Coughlau 
Street.  This  Mosque  had  been  built  by  the  Malays,  but  it 
had  been  Ui^ed  indiscriminately  for  religious  services  by 
]\Iohamniedans  of  all  nationalities,  consisting  niaiidy  of 
Indians  and  Malays.  Since  about  1878  the  defendant  had 
oiliciated  as  Imam  in  the  said  i\Iosque  to  the  satisfaction  of 
the  wliole  jMohainniedan  community.  Iii  the  year  1885  the 
Indian  section  of  the  community,  headed  by  Aloo  Ivhan 
Arabi,   resolved    to   separate  themselves  from    tlie    general 


233 

Mohammedan  community  and  to  build  a  Mosque  of  their  '"s^- 
own ;  and  for  that  purpose  they  applied  by  letter  of  the  ..  '^■ 
25th  February,  1885,  to  the  L.  &  S.  A.  Exploration  Com-  "  ^^■ 
pany  for  the  grant  of  a  site  of  land.  This  letter  was  signed  Hffi^and 
by  100  persons  describing  themselves  as  Mohammedans  ^*'^^'^^'*-^'**'°' • 
belonging  to  Bombay  in  the  Empire  of  India,  but  according 
to  Hadji  Rajap,  one  of  the  signatories  and  himself  a  ^lalay 
there  were  about  fifteen  Malays  amongst  the  signatories; 
and  in  any  event,  whether  his  statement  as  to  the  number  is 
correct  or  not,  it  is  clear  that  of  these  hundred  persons  a 
certain  number  were  not  Indians  but  Malays.  After  this 
letter  had  been  written  some  further  communications  took 
place  between  the  manager  of  the  Company  and  Aloo  Klian 
Arabi,  as  the  representative  of  the  Indian  Mohammedans, 
and  eventually  a  site  was  pointed  out  upon  which  they  v.erc 
authorised  to  construct  their  Mosque.  Thereupon  they 
immediately  began  to  build  upon  this  site,  although  the 
lease  of  the  land  itself  was  not  actually  executed  until 
December,  1886.  In  July,  1885,  when  the  walls  were  about 
six  or  seven  feet  high,  the  works  came  to  a  standstill  for  a 
short  time.  Aloo  Kiian  says  that  this  was  for  the  purpose  of 
allowing  the  walls  to  dry.  Upon  this  point,  however,  as 
well  as  upon  many  other  facts  sworn  to  by  this  witness,  I  am 
of  opinion  that  his  evidence  is  unworthy  of  credit.  I  am 
satisfied  upon  the  whole  of  the  evidence  that  the  reason  of 
the  stoppage  was  that  the  Indian  community  ran  short  of 
funds,  and  on  that  account  were  unable  to  complete  the 
building.  Under  these  circumstances  it  is  proved  to  my 
satisfaction  that  Aloo  Khan  approached  the  defendant,  and 
asked  him  for  the  assistance  of  himself  and  the  ^Malays 
generally  to  complete  the  erection  of  the  Mosque.  It  is  not 
quite  clear  from  the  evidence  that  at  this  first  interview 
Aloo  Khan  distinctly  promised  that  if  the  ^Malays  assisted 
they  should  be  entitled  to  a  joint  interest  in  the  Mosque. 
But  however  that  may  bo,  when  the  defendant  was  asked  to 
assist,  he  told  Aloo  Khan  that  he  could  not  do  anything  in 
the  matter  without  consulting  his  congregation.  Accord- 
ingly, on  the  following  evening  he  called  a  meeting  of  the 
members  of  his  congregation  at  his  own  house,  at  which 
there  appear  to  have  been  from  thirty  to  thirty-five  persons 
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Iff"-  present ;  and  although  Aloo  Khan  denies  that  he  was  ever 
..  3-  at  such  a  meeting,  I  am  quite  satisfied  that  he  was  there. 
-  ^  As  to  what  took  place  at  the  meeting  we  have  the  evidence 
„  - —  ^  of  the  defendant  himself  and  several  other  witnesses,  and 
others  M.  D»oat.  although  they  do  not  all  agree  entirely  as  to  the  details  of 
what  transpired,  I  have  come  without  any  diflSculty  to  the 
conclusion  that  Aloo  Khan  gave  the  Malays  to  understand 
that,  if  they  would  assist  in  the  erection  of  the  building,  it 
would  when  finished  serve  as  a  Mosque  for  the  general 
Mohammedan  community  and  not  for  the  Indians  exclu- 
sively. Upon  this  understanding  and  in  the  belief  that 
they  would  have  equal  rights  with  the  Indians  in  the 
Mosque,  the  Malays  agreed  to  assist  both  with  money  and 
with  labour.  Subscriptions  were  collected  from  them  by 
Aloo  Khan  and  others,  and  collections  were  made  at  the 
services  towards  the  building  fund.  What  was  the  exact 
amount  of  their  contributions  it  is  impossible  to  say,  partly 
because  Aloo  Khan  has  lost  the  book  in  which  were  entered 
the  sums  of  money  which  he  received  from  the  Malays ;  and 
in  any  case  it  appears  to  me  that  this  is  not  a  matter  of 
much  importance.  But  besides  payments  in  money  the 
defendant  and  other  Malays  contributed  their  labour  as 
masons  for  a  period  of  about  two  months  until  the  building 
was  completed;  and  this  in  itself  was  a  very  substantial 
contribution.  Then  there  was  a  sum  of  £50  which  had 
been  previously  given  by  Hessen,  one  of  the  Indian  com- 
munity, to  the  defendant  for  the  purpose  of  building  a 
Mosque  for  the  general  Mohammedan  community,  and  as  to 
which  it  is  clear  that  there  was  no  obligation  whatsoever 
upon  him  to  have  devoted  it  to  the  purposes  of  this  build- 
ing, if  it  was  to  belong  to  the  Indians  exclusively.  And 
generally,  without  going  into  too  much  detail,  I  am  satisfied 
that  the  Malays  in  money  and  labour  contributed  a  very 
considerable  share  of  the  cost  of  the  Mosque,  probably  not 
mucii  less  than  half.  The  building  was  completed  about 
the  end  of  ISeptember,  1885,  and  was  opened  for  religious 
services  immediately  afterwards.  On  the  day  of  the  open- 
ing a  feast  was  held  at  the  house  of  Aloo  Khun  followed  by 
a  religious  service  in  the  new  Mosque.  At  this  feast  the 
general    Mohammedan    community    consisting    chiefly   of 
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Malays  and  Indians  wore  present,  and  I  am  satisfied  from  i^ss. 
the  evidence  that  both  classes  contributed  to  the  expenses.  ••  3. 
After  the  feast  the  whole  community  in  a  body  adjourned  to  ••  ^g- 
the  Mosque  and  joined  in  a  religious  service.  At  the  con-  Hee^and 
elusion  of  the  service  Aloo  Khan  addressed  the  persons  *'*'*®"'*-^^**"'*- 
assembled  in  the  Mosque.  He  told  them  that  the  building 
was  now  ready  for  use  and  that  they  should  now  proceed  to 
the  election  of  an  Imam  or  priest.  At  the  same  time  he 
submitted  the  names  of  three  persons  whom  he  considered 
fit  and  proper  persons  for  the  office,  and  asked  them  to 
select  one  of  the  three.  I  am  satisfied  that  on  this  occasion 
Aloo  Khan  spoke  in  Dutch,  though  he  swears  that  he  did 
not  know  the  language.  Thereupon  the  IMalays  all  shouted 
out  ''  Imam  Daout,"  and  the  Indians,  upon  the  matter  being 
referred  to  them  in  their  own  language,  also  selected  Imam 
Daout.  A  man  named  Joseph  then  appears  to  have  com- 
menced to  take  down  the  names  of  those  present,  but  he  did 
not  complete  the  list  and  there  is  nothing  to  shew  what 
subsequently  became  of  the  document.  After  this  unani- 
mous election  the  defendant  was  asked  to  officiate  in  the 
new  Mosque  on  the  following  day,  which  was  a  Friday  and 
which  in  the  Mohammedan  religion  corresponds  to  a  great 
extent  to  the  Sunday  of  the  Christians.  He,  however,  said 
that  he  could  not  do  that  as  he  had  to  officiate  in  the  old 
Mosque.  On  the  following  day  he  conducted  services  as 
usual  in  the  old  IMosque,  and  after  the  service  he  announced 
from  the  pulpit  that  he  had  been  elected  as  Imam  of  the 
new  Mosque.  According  to  the  defendant  he  merely  made 
this  announcement  to  two  persons  whom  he  noticed  in  the 
congregation  and  who  had  not  been  present  in  the  new 
Mosque  when  he  was  elected  ;  while  according  to  the  plain- 
tiffs' evidence  the  announcement  was  made  to  the  whole 
congregation  then  assembled.  It  does  not,  however,  seem 
to  me  to  be  of  any  importance  which  of  these  two  versions 
is  the  correct  one.  That  was  the  last  occasion  on  which  the 
defendant  officiated  in  the  old  Mosque,  and  he  was  followed 
to  the  new  Mosque  by  the  whole  of  his  former  congregation. 
It  is  true  that  for  about  two  weeks  a  very  few  of  them  con- 
tinued to  worship  in  the  old  IMosque,  and  that  Hadji  Eajap 
conducted  service  there  during  that  time.     At  the  end  of 
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nss^  these  two  weeks,  how-ever,  the  old  Mosque  was  entirely 
"  3.  deserted,  and  since  that  time  it  has  been  used  as  a  Moham- 
"  .^-  niedan  school  for  both  Malay  and  Indian  children.  It  was 
He^^and  t^^^ut  the  end  of  September,  1885,  that  the  defendant  com- 
oUieww.Daout  juejjced  his  duties  as  Imam  in  the  new  Mosque,  and  since 
that  time  the  whole  of  the  Mohammedan  community  have 
regularly  worshipped  in  that  Mosque.  Malays  and  Indians 
jointly  contributed  to  his  support,  and  when  in  1887  it  was 
decided  that  he  should  be  guaranteed  a  salary  of  £(5  per 
month  for  twelve  months,  the  twelve  guarantors  consisted,  as 
it  appears,  of  six  Indians,  one  Arab  and  five  Malays.  The 
defendant  then  continued  to  conduct  the  services  in  the 
Mosque  with  satisfaction  to  the  whole  of  the  community  for 
a  period  of  nearly  three  years  until  the  arrival  of  Slieikh 
Mahomet  in  July,  1888.  This  man  belongs  to  the  sect  of 
the  Hanafites  to  which  the  majority  of  the  Indians  also 
belong ;  while  the  defendant  and  the  majority  of  the  Malays 
belong  to  the  Shafite  sect.  What  the  differences  between 
the  two  sects  are  does  not  appear  from  the  evidence,  but 
apparently  they  must  be  very  slight,  as  for  the  last  ten 
years  the  two  sects  have  worshipped  together  in  the  same 
j\[osque,  under  one  Imam,  and  have  worked  together  in  the 
greatest  harmony.  It  is  alleged  by  the  plaintiffs  that 
Sheikh  Mahomet  is  a  more  learned  man  than  the  defendant, 
inasmuch  as  lie  knows  the  whole  of  the  Koran  by  heart,  and 
is  acquainted  with  all  the  rules  of  prayer  of  the  Moham- 
niedan  reh'gion,  while  the  defendant  is  deficient  upon  both 
these  points ;  and  they  hold  that  accordii;g  to  Islamic  law 
it  became  the  duty  of  the  defendant  when  the  Sheikh  took 
up  his  abode  here  to  make  way  for  him  and  to  allow  him  to 
olliciate  as  Imam  during  his  residence.  A  good  deal  of 
evidence  was  led  by  the  plaintiffs  upon  these  matters,  but 
lor  tlie  purposes  of  this  case  it  does  not  apjjear  to  me  to  be 
necessary  to  come  to  any  decision  regarding  ihese  questions 
of  Islamic  law.  Had  it  been  necessary  to  do  so  I  am  bound 
to  say  tliat  I  am  not  i-atisfied  i'rom  the  evidence  and  from 
the  authorities  on  their  religion  to  which  we  were  referred 
tliat  tlie  coJitention  of  tlie  plaintiffs  is  altogether  well 
founded.  It  is  true  that  th(,-  authorities  lay  down  that  they 
siiall  (choose  from  ainon''-.st  themselves  the  man  most  learned 
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I  do  not  see  that  it  follows  from  this  that,  when  they  have  ..  3 
once  made  their  choice,  they  are  bound  to  accept  as  their  ••  "- 
Imam  a  more  learned  man  who  may  have  ioined  them  after  „  —  ^ 
the  election  has  been  made.  However,  this  is  a  point  rather  othe«w.  uaoa 
of  curiosity  than  of  practical  importance  in  the  decision  of 
the  present  case.  It  is  clear,  however,  that  the  defendant 
gave  great  offence  to  the  Indian*  section  of  the  community 
by  not  giving  place  to  Sheikh  Mahomet,  so  much  so  that 
they  determined  to  compel  him  to  make  way  for  the  Sheikh. 
It  is  said  by  them  that  their  object  at  first  was  merely  that 
he  should  give  place  to  him  temporarily ;  but  as  they 
explain  that  this  meant  for  so  long  a  time  as  the  Sheikh 
remained  here,  and  as  he  appears  to  have  taken  up  his 
residence  in  Kimberley,  it  is  clear  that  the  defendant  was 
really  required  to  give  up  permanently  his  office  as  Imam 
in  favour  of  Sheikh  Mahomet,  and  that  this  was  so  also 
appears,  as  I  am  reminded,  from  the  letter  addressed  to  him 
by  the  plaintiffs'  attorneys.  Accordingly,  a  meeting  of 
Indians  was  held  on  the  10th  of  August,  at  which  it  was 
resolved  to  appoint  a  deputation  of  two,  viz.  Hadji  Ally  and 
Hadji  Mahomet  Pasha,  to  wait  upon  tlie  defendant  and  to 
make  known  their  wishes  to  him.  I  need  not  enter  into  the 
details  of  what  took  place  after  this.  The  deputation  went 
to  the  Mosque  where  the  defendant  was  conducting  service, 
and  after  the  conclusion  of  the  service  they  told  him  tliat 
tliey  wished  to  change  their  Imam,  and  to  appoint  a 
Hanafite  in  his  place.  There  is  some  conflict  of  evidence 
as  to  what  the  defendant  then  said,  but  in  any  event  it  is 
clear  tliat  he  subsequently  refused  to  resign  his  oilieo  at 
their  dictation.  Ti)ereupon  another  meeting  of  Indians  was 
summoned  for  the  15th  of  August.  At  this  meeting  the 
first  thing  that  was  dojie  was  to  appoint  the  three  Vakheels, 
the  plaintiffs  in  this  action,  or  rather  perhaps  to  confirm 
their  ap})ointnient,  as  they  had  already  been  acting  in  that 
ca[)acity  and  had  received  a  power  of  attorney  from  the 
original  Vaklieels  so  to  act,  whatever  such  a  power  niiglit  be 
worth.  Thereafter  a  rL'Solution  was  passed  by  a  majority  of 
fifty-eight  to  two  that  notice  should  be  given  to  the  de- 
fendant that  his  services  as  Imam  were  no  longer  required. 
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ms.  This  notice  was  duly  served  upon  the  defendant  on  the 
••  3.  following  day  by  the  plaintiffs'  attorneys,  but  the  defendant 
'•  „'•  refused  to  accept  the  resolution  and  notice  as  in  any  way 
Hes^and  binding  upon  him.  Accordingly  on  the  following  day  he 
others  w.  i>«oat.  repaired  to  the  IMosque  and  conducted  service  as  usual ;  and 
again  on  the  19th  August  he  officiated  as  Imam.  On 
these  occasions  Sheikh  Mahomet  was  present  and  ready  to 
conduct  the  service ;  and  it  is  alleged  by  the  plaintiff's  that 
the  defendant  acted  irregularly  and  improperly  and  that  he 
went  into  the  pulpit  before  the  proper  time  in  order  to 
anticipate  Sheikh  IMahomet.  It  appears  to  me  to  be  a 
matter  of  no  importance  as  far  as  this  case  is  concerned 
whether  that  was  so  or  not.  It  is  sufficient  that  the  de- 
fendant did  officiate  as  priest  on  these  occasions  after  he 
had  received  notice  of  dismissal  from  the  plaintiff's'  attor- 
neys, and  that  he  still  claims  the  right  so  to  officiate ;  and 
the  question  which  we  have  now  to  determine  is  whether  his 
claim  is  well  founded  or  not.  It  will  be  observed  that  in 
the  abstract  which  I  have  given  of  the  facts  of  the  case 
I  have  in  the  main  accepted  the  evidence  given  on  behalf  of 
the  defendant  where  it  conflicts  with  that  of  the  plaintiff's. 
The  plaintiff's  are  very  unfortunate  in  that  upon  many  of 
the  most  important  facts  of  the  case  they  have  to  rely  upon 
the  unsupported  evidence  of  Aloo  Khan,  and  as  this  witness 
is  clearly  proved  in  many  instances  to  have  deliberately 
stated  what  is  untrue  I  attach  very  little  importance  indeed 
to  his  evidence  when  it  is  contradicted  by  that  of  credible 
witnesses.  Men  like  Hessen  and  Hadji  Ally  gave  their 
evidence  in  a  most  satisfactory  manner,  but  unfortunately 
they  were  not  present  during  the  time  when  the  Mosque  was 
being  built,  and  it  is  upon  what  took  place  during  that 
period  tliat  in  my  opinion  this  case  mainly  turns.  How- 
ever, I  have  set  out  the  facts  as  I  believe  them  to  have  been 
established,  and  I  now  proceed  to  consider  the  questions  of 
law  which  are  raised  in  the  case.  Now  in  the  first  place,  as 
it  is  admitted  in  the  declaration  tliat  the  defendant  was 
duly  api)ointed  Imam  of  the  new  IVFosque  in  1885,  and  had 
continutid  to  act  in  that  capacity  until  August  15,  1888,  the 
onus  lies  upon  the  plaintiff's  to  shew  that  he  had  (-eased  to 
hold   the   olliee  «m  August  Hi,  1888,  and  that  he  has  there- 
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case  set  up  in  the  declaration  is  tliat,  at  a  duly  convened  .■  '• 
meeting  of  the  Indian  Moliammedan  community,  it  was  "  ^^. 
resolved  by  a  majority  of  fifty-eight  to  two  to  dispense  with  ijg.;;:;^^,,,, 
his  services,  and  that  upon  receiving  notice  of  such  resolu- ^"'•'"•'''- '^'"'"^ 
tion  his  appointment  as  Imam  was  determined.  Mr. 
Frames,  however,  in  his  argument  went  further  than  this, 
and  urged  that,  the  Imam  being  merely  a  tenant  at  will  of 
the  Vakheels  or  trustees,  who  are  the  lessees  of  the  ^Mosque, 
they  had  the  right  summarily  to  eject  him  from  the 
building  irrespective  of  the  wishes  of  the  congregation; 
and  in  support  of  this  CDntention  he  referred  us  to  two 
cases  which  deal  with  the  position  of  dissenting  ministers, 
viz. — Perry  vs.  Shijncay,  28  L.  J.  Eq.  660,  and  Cooper  vs. 
Gordon,  38  L.  J.  Eq.  489.  This,  however,  is  a  contention  to 
which  I  cannot  assent,  even  if  it  be  admitted  that  the  plain- 
tiffs are  the  legal  successors  of  the  original  Vakheels  and 
that  the  Imam  is  in  the  same  })osition  as  a  dissenting 
minister.  It  is  true  that  they  hold  the  lease  of  the  pro- 
perty, but  they  hold  it  in  trust  for  the  congregation;  and 
they  are  bound  to  exercise  the  trust  in  accordance  with  the 
wishes  of  the  congregation.  As  was  said  by  Turner,  L.J., 
in  the  first  of  the  cases  cited,  when  referring  to  the  trusts 
of  the  chapel,  "  These  trusts  would  involve  the  appointment 
of  a  minister  through  whom  divine  worship  ought  to  be 
performed  ;  but  this  appointment  was  to  be  made  not  by  the 
trustees  but  by  the  congregation  for  whose  benefit  the 
appointment  was  to  be  exercised."  And  so  also  in  the 
parallel  case  of  the  dismissal  of  a  minister,  tliis  must  be 
done  not  by  the  trustees  but  by  the  congregation  for  wliose 
benefit  the  minister  was  to  be  distnissed.  Consequently  the 
mere  fact  that  the  Vakheels  gave  notice  to  quit  to  the 
defendant  is  not  in  itself  sufticient  to  entitle  the  plaintiffs 
to  succeed  in  this  action.  It  was  then  urg(xl  that  by  the 
3Iohammedan  laws  the  Vakheels  of  a  ^losque  have  the 
powt-r  to  appiiint  nnd  dismiss  the  Imam  at  pleasure.  This 
is  not  tlie  position  taken  up  in  tlie  plaintiffs'  declaration, 
and  I  do  not  find  that  it  is  established  by  the  evidence, 
h^everal  witnesses  were  examined  u^ion  this  point,  but  tiieir 
evidence  is  by  no  moans  consistent,  and  the  books  upon 
\\.i..  W  — I'AKr  K.  -(i.  \V.  l; 
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i«»»-        Islamic  law  to  which  we  were  referred  by  these  witnesses  as 
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"  3-  the  authorities  for  their  statements  do  not  appear  to  me  to 
"  ^s-  bear  out  the  contention.  These  authorities  lay  down  indeed 
iiosSi^and  ^^^**  *^^  founder  of  tlie  Mo.-que  has  the  right  to  appoint  the 
others  r«.  Daont.  Jmam  ;  but  wliere  there  is  no  individual  founder  and  where 
the  church  has  been  built  by  the  congregation  themselves, 
then  I  am  satisfied  on  the  whole  of  the  evidence  that  the 
majority  of  the  congregation  have  the  right  to  appoint  and 
dismiss  the  Imam.  This,  moreover,  is  in  accordance  not 
only  with  the  case  set  up  in  the  declaration,  but  also  with 
the  practice  of  this  community  as  established  by  the  plain- 
tiffs' own  evidence.  When  the  defendant  was  appointed 
Imam  in  1885  he  was  appointed  not  by  the  Yakheels  but  by 
the  whole  community ;  and  when  they  purported  to  dismiss 
him  from  office  they  did  so  by  resolution  of  the  majority  of 
the  Indian  jMohamniedans.  In  tlie  face  then  ot  the  plain- 
tiffs' own  declaration,  of  the  bulk  of  the  evidence,  and  of 
the  practice  of  the  congregation,  the  contention  that  the 
Vakheels  had  the  riglit  of  their  own  motion  to  dismiss  the 
defendant  from  his  office  appears  to  me  to  be  wholly  un- 
tenalde.  Tiiis  then  brings  ree  to  the  consideration  of  the 
main  question  raised  in  the  case,  viz.,  whether  the  defendant 
could  bo  deposed  by  the  Indian  JMohaminedans  alone,  or 
wli(^ther  as  contended  for  by  the  defendant  it  required  a 
resoluti(jn  of  the  majority  of  the  general  Moliauiniedan 
comuiunity  duly  assembled  for  that  purpose.  Now  the 
plaintiffs'  contention  on  this  point  is  simply  tliis:  that,  as 
shewn  by  the  lease  of  the  laud  upon  which  tlie  jMosque  is 
built,,  tlie  3Iosque  belongs  to  the  Indian  i\lohanimedan  com- 
nmnily  alone;  that  althongli  the  ]\lulays  worshipped  in  the 
i\losqne  they  neitlier  had  originally  nor  had  they  a(;quired 
any  riglits  of  adininistralion ;  tliat  the  congregation  con- 
sist''d  of  the  Indian  ^Mohammedans  alone,  and  that  conse- 
cjuently  a  majority  of  the  Indians  had  the  right  to  dispense 
witli  the  sei'vices  of  the  defendant.  Now  undoubtedly  the 
fact  that  the  Indian  ]\[ohammcdan  commnnity  arc  the  legal 
holders  of  the  pr()[)erly  is  a  strong  point  in  their  favour,  but 
it  is  not.  conclusive.  Tor  if  it  can  be  proved  that  the  Indian 
Moliamm(;dan  community  have  been  parties  to  an  agreement 
lor  tlu;  union  of  tlie  two  sections  of  the  Mohammedans,  the 
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Malays  and  the  Indians,  so  as  to  form  one  united  congrega-         >«•'«• 
tion,  then,  notwithstanding  the  express  terms  of  the  lease,  the         ■•  ^• 
plaintiffs  cannot  now  in  my  opinion  be  allowed  to  question         ••  ^^ 
the  fact  that  the  ]\ralays  form  portion  of  the  congregation,     He.<^aiid 
and  have  the  right  amongst  other  things  to  a  voice  in  the  *'^***"''''-^'"'"*- 
appointment  and  dismissal  of  the  Imam.     Upon  tliis  point 
some  observations  which  appear  to  me  to  be  very  pertinent 
to  this  case  are  to  be  found  in  the  judgment  of  the  Chief 
Justice  in  the  case  of  Merriman  vs.  Williams,  Foord's  Kep. 
135,  but  I  will  not  now  repeat  them,  as  they  have  already 
been  quoted  by  the  Judge  President.     Accepting  the  law 
tiien  as  there  laid  down,  it  will  be  seen  that  it  is  not  abso- 
lutely necessary  for  the  defendant  to  prove  such  facts  as 
would  entitle  the  Malays  to  come  into  Court  as  plaintiffs 
and  to  claim  an  alteration  in  the  trusts  of  this  Mosque ;  but 
it  will  be  sufficient  if  he  can  prove  that  there  was  an  agree- 
ment, either  express  or  implied,  between  the  Malays  and  the 
Indians  for  their  union  into  one  community  and  congrega- 
tion.    The  case  of  Cairncross  vs.  Lorimer,  of  which  unfortu- 
nately as  is  not  infrequently  the  case  we  have  no  report  in 
our   library,  is  a  very  strong   one,   because    there  was   no 
express  agreement  of  any  sort  in  that  case  ;    and  yet  the 
Chief  Justice  holds  that  an  agreement  might  fairly  have 
been  implied  from  the  circumstances  of  the  case.     Now  in 
the  present  case  as  I  have  already  stated  1  am  satisfied  that 
an  express  agreement  was  made  between  Aloo  Khan  and  the 
]\[alay  community,  which  perliaps  was  not  very  precise  in 
its  terms,  but  which  was   suftieiently  clear  to  debar  Aloo 
Khan  from  now  saying  that  the  jMalays  do  not  form  portion 
of  the  ^Fohammedan  congregation  which  has  worshipped  in 
the  new  jMosqne  t«ince  its  completion.     It  is  urged  on  behalf 
of  the  plaintiff's  that  all  that  Aloo  Khan  promised  was  that 
the  [Malays  should  have  the  riglit  to  worshij)  in  the  ]\[osque, 
but  not  that  they  should   form  part  of  the  congregation  or 
participate  in  the  managenieiit.     This  contention,  Jiowever. 
is  inconsistent   not    oidy   with   the   direct    evidence   of   tlie 
witnesses  called  for  the  (Iefen(hint   but  also  with  all  tlie  civ- 
cumstancHS  of  the  case  and  the  conduct  of  the  parties.     It 
is  common  cause  between  the  })artics  that  all  Mosques  are 
free  and  open  for  the  worshij)  of  all  ^Mohammedans,  so  thrit 
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1888.  it  would  have  been  wholly  unnecessary  for  the  Malays 
••  3.  before  contributing  their  money  and  labour  to  have  stipu- 
••  2*-  Irtted  that  they  should  have  the  right  to  worship  in  the  new 
HwJi^and  ^I^sque.  Moreover,  why  should  the  defendant  and  the 
otijew  ri.  Daout.  j\[^lay8  generally  have  come  forward  with  money  and  labour 
to  assist  in  the  completion  of  a  building,  whicli  was  to  form 
a  kind  of  opposition  Mosque  for  the  use  of  a  section  merely 
of  the  old  congregation  ?  It  is  said  that  these  contributions 
were  given  merely  out  of  charity  and  brotherly  love  ;  but  it 
is  difficult  to  believe  that  the  defendant's  charity  was  so 
great  as  to  have  induced  him  to  assist  so  substantially  a 
number  of  persons  who  were  practically  seceding  from  his 
congregation.  And  if  these  contributions  were  given  merely 
out  of  charity,  it  seems  strange  tliat  there  should  have  been 
so  remaikable  an  outburst  of  charitable  feeling  at  this  crisis 
in  the  affairs  of  the  Indian  3Iohammedan  community  ;  more 
particularly  when  we  bear  in  mind  that  the  ]\Ialays  them- 
selves had  in  contemplation  the  building  of  a  new  Mosque, 
as  they  had  received  notice  from  the  L.  &  S.  A.  Exploration 
Company  that  their  old  Mosque  encroached  on  the  roadwciy 
and  might  have  to  be  removed.  On  the  whole  I  can  come 
to  no  other  conclusion  than  that  the  J\Ialays  gave  their 
contributions  on  the  di&tinct  understanding  that  when  the 
building  was  completed  it  would  be  the  Mosque  of  the 
general  Mohammedan  community  and  not  of  tlie  Indiau 
Mohammedans  exclusively.  And  this  conclusion  is  further 
strengthened  by  what  took  place  after  the  completion  ot  the 
building.  First  of  all  a  feast  takes  place  at  which  the 
general  Mohammedan  community  are  present,  and  to  which 
I\Ialays  and  Indians  subscribe  indiscriminately.  Then  the 
whole  community  as  one  congregation  take  part  in  a 
common  religious  service  in  the  new  i\[osque ;  and  there- 
after the  defendant  is  elected  Imam  by  the  unanimous  voice 
of  the  whole  congregation.  It  is  dith'cult  to  boli('ve  that 
this  common  action  on  the  part  of  the  Indians  and  Malavs 
uu-rely  shewed  the  harmony  and  good  feeling  which  existed 
between  them  at  this  time;  and  more  particularly  in  the 
matter  of  the  appointment  of  the  Imam  I  cannot  under- 
stand why  the  Indians,  if  they  really  believed  that  tliey 
alone  had   the    right    of   el(!cting  tlui    Imam,  should    have 
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allowed  the  Malays  to  have  a  voice  in  that  election.  Then  ';''^'*; 
what  follows  ?  The  whole  of  the  congre;^ation,  which  had  -  ^• 
formerly  worshipporl  in  the  Coughlan  Street  ]\Iosque,  ••  ^• 
migrated  in  a  body  to  the  new  i\Iosqne,  for  I  do  not  think  i,ft<i^an<i 
the  fact  that  a  few  persons  continued  for  a  couple  of  weeks  "tiiorsrs.  u»out. 
to  worship  in  the  old  Mosque  is  one  of  any  significance. 
Surely  here  again  it  is  difficult  to  believe  that  the  jMalays 
would  have  in  a  body  deserted  their  own  ]\[osque,  merely 
because  a  new  .Mosque  happened  to  have  been  erected  by  a 
section  of  the  old  congregation  of  a  different  nationality 
from  themselves.  Kather  I  accept  this  fact  as  further 
evidence  that  jMalays  and  Indians  formed  one  united  con- 
gregation which  from  this  time  forward  worshipped  in  the 
new  jMosqne  instead  of  in  the  old  one.  Thereafter  for  a 
period  of  nearly  three  years  they  continued  to  worship  iu 
this  new  Mosque  as  one  congregation  under  the  defendant  as 
their  priest.  There  is  nothing  whatever  to  shew  that  during 
the  whole  of  that  period  the  Indians  exercised  or  claimed  to 
exercise  the  sole  rights  of  management  and  control  of  the 
Mosque.  The  Imam  was  paid  by  collections  taken  from  the 
whole  congregation,  and  when  in  1887  it  was  resolved  to 
guarantee  him  a  salary  of  £6  per  month,  the  guarantors 
consisted  almost  equally  of  Malays  and  Indians.  How  in 
the  face  of  all  these  facts  is  it  possible  to  come  to  any  other 
conclusion  than  that  the  agreement  set  up  by  the  defendant 
has  been  satisfactorily  proved  ?  I3ut  then  it  is  said,  even  if 
Aloo  Khan  did  make  this  agreement  witli  the  i\Ialay  com- 
munity, there  is  no  evidence  to  shew  that  he  was  authorised 
to  make  it  by  the  Indian  Mohammedan  community.  Now 
it  is  true  that  there  is  no  direct  evidence  to  shew  that  Aloo 
Klian  was  authorised  by  the  Indians  to  go  to  the  meeting  at 
the  defendant's  house  and  to  enter  into  any  snch  agreement 
on  their  behalf.  Such  direct  evidence  would  scarcely  be  pro- 
curable by  the  defendant,  but  I  am  tpiite  satisfied  from  all 
the  circumstiiuces  ot'  the  case  either  that  Aloo  Khan  had 
such  authority  in  the  lirst  in-tance  or,  if  not,  that  the  agree- 
ment which  he  made  on  that  oicasion  was  subsequently 
ratified  by  the  Indian  community.  It  must  be  remembered 
that  Aloo  Khan  was  the  prime  mover  iu  tlie  matter  of  the 
building  (ii  the  31os(iU('.     He  it  \\as  w\\v  got  tlu'  signatures 
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to  the  letter  to  Mr.  Currey  applying  for  a  site,  who  com- 
municated directly  with  Mr.  Currey  about  the  grant  of  the 
land,  who  went  about  and  collected  subscriptions  from  the 
Indians,  who  engaged  the  workmen  and  supervised  the 
building,  who  paid  the  accounts  for  labour  and  material,  who 
eventually  got  possession  of  the  lease  of  the  land  and  who 
in  short  from  first  to  last  managed  the  whole  business  on 
behalf  of  the  Indian  community.  And  the  Indian  com- 
munity appear  to  have  been  quite  satisfied  to  leave  the 
matter  in  his  hands.  Then  when  the  stoppage  came,  and  he 
secured  the  assistance  of  the  Malays,  it  is  impossible  not 
to  believe  that  what  he  did  on  that  occasion  was  at  any  rate 
afterwards  communicated  to  them,  and  that  they  approved 
of  and  ratified  his  action.  Their  subsequent  conduct 
appears  to  me  to  establish  this  fact  beyond  any  doubt. 
Their  acceptance  of  the  assistance  of  the  Malays,  the  joint 
feast,  the  joint  collections,  the  joint  election  of  the  Imam, 
the  united  congregation  of  worshippers,  the  joint  guarantee, 
and  all  the  other  facts  to  which  I  have  already  referred  more 
in  detail  establish  to  my  satisfaction  that,  if  they  did  not 
authorise  the  agreement,  they  at  any  rate  were  cognisant  of 
it,  and  that  they  acquiesced  in  and  ratified  it.  If  then  such 
an  agreement  as  this  was  made  between  the  Indian  Moham- 
medan community  and  the  Malays,  it  follows  in  my  opinion 
that  notwithstanding  the  terms  of  the  lease  the  plaintiffs 
cannot  be  now  heard  to  say  that  the  i\Ialays  do  not  form 
part  of  the  congregation  who  use  the  new  Mosque  as  their 
place  of  worship.  And  if  the  Malays  do  form  part  of  this 
congregation,  it  is  clear,  as  I  have  already  pointed  out,  that 
they  are  entitled  to  have  a  voice  in  the  a})pointment  and 
dismissal  of  the  Imam.  At  the  meeting  at  which  the 
resolution  to  dispense  with  the  services  of  the  defendant 
was  })assed,  no  JMtdays  were  present,  nor  had  any  been  sum- 
nnmed.  Under  these  circumstances  this  resolution  had  in 
my  opinion  no  binding  force  or  effect,  and  the  defendant 
WHS  justified  in  ignoring  it.  lie  is  still  in  my  opinion  the 
Iniain  of  the  congregation  worshipj)ing  in  this  new  Alosque, 
and  is  still  entitled  to  officiate  there.  I  have  thus  far  based 
my  judgment  enlirely  upon  the  fact  that  an  ex[)ress  agree- 
nn'Ut  \\;{<  Ix'cii   jirovcd  between   the  Indians  and  tlie  ^lalays. 
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But  even  if  I  were  not  satisfied  upon  that  }X)int,  I  am  not         '^^^■'^ 

sure   that   the   plaintiffs  would  even  then    be    entitled  to         ••    ^• 

succeed  in  this  action.     3Iv  judu'meiit  has  alieadv  extended         ••  .,\- 

to  such  a  great  length  that  I  shall  merely  indicate  shortly     nes.^:ind 

two  or  three  other  matters  upon  which  it  is  not  necessary  for  o"'*""  i^^""*- 

me  to  give  a  definite  decision,  but  which  it  ap2)ears  to  me 

might  very  fairly  be  urged  in  favour  of  the  defendant.     In 

the  first  place,  there  is  a  great  deal  to  be  said  in  favour  of 

the  view  that,  apart  from  any  express  agreement,  an  implied 

afjreement  might  be  drawn  from  all  the  circumstances  of  the 

case  to  tlie  effect   that  the  Indians  agreed  to  accept  the 

3[alays  generally  as  members  of  their  congregation.      In 

the  second  })lace,  it  is  clear  that  from  the  very  first  there 

were  at  any  rate  a  few  ^Malays   belonging  to  the  Indian 

c immunity.     Hadji  Bajap  and  other  Malays  were  amongst 

the  original  applicants  for  the  site,  and  were  some  of  the 

persons  in    trust    for  whom   the  land  was   granted    by  the 

L.  &  S.  A.  Exploration  Company.     Yet  none  of  them  were 

summoned   to   the   meeting   at    which    it    was    decided    to 

dismiss  the  defendant  from  liis  office.     Lastly,  ]\rr.  Currey's 

evidence  that,  if  he  had  known  that  the  3Iosque  had  been 

erected  by  the  Malays  and  Indians  jointly,  ho  would  have 

insisted  upon  an  alteration  in  the  trusts  of  the  lease  is  not 

without  some  significance.     However,  it  is  not  necessary  for 

me  to  discuss  these  matters  at  length,  as  I  am  satisfied  that 

upon  the  agreement  set  up  the  defendant  is  entitled  to  the 

judgment  of  the  Court  with  costs. 

Cole,  J.,  concurred  (a). 

rriaintill's'  Attorneys,  Caldecott  >t  I'iieak.    "| 
lUel'eudant'sAttonieys,  Coghlan  &  CouiilanJ 


('j)  Tills  ju'lgineiit  was  cuiifinncd  on  apiieal  by  the  Supreme  Cuurt  on 
Feb.  LI,  lfc-6'J. 
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L.  &  S.  A.  ExrLOKATioN  Company  vs.  ^Fulleii. 

Use  and  occupation. — Compensation  for  improvements. — 
Pleading. — Set  of. — Exceptio  rei  iudicatae. 

-1.  sued  B.  for  ejectment  from  certain  land  and  obtained  an 
order  therefor  conditional  on  the  payment  of  a  certain 
sum  found  to  he  due  to  B.  for  improvements.  The  order 
was  not  enforced  and  B.  remained  in  possession.  After 
some  time  had  elapsed  A.  brought  another  action  against 
B.  for  use  and  occupation  and  B.  pleaded,  and  it  was 
admitted,  that  the  sum  awarded  him  as  compensation, 
which  exceeded  the  amount  of  the  p)resent  claim,  was  still 
unpaid,  and  at  the  hearing  obtained  leave  to  amend  his 
pleading  hy  adding  a  special  plea  of  set-off.  On  these 
facts,  the  Court  granted  the  defendant  absolution  from  the 
instance. 

1SR8.  The  plaintiff  Company  in  this  action  claimed  the  sum  of 

,^  £30  for  use  and  occupation  of  a  certain  stand  at  the  rate  of 
Co.  r«.  Muiier.  £2  a  mouth,  together  with  the  sum  of  £13  12s,  Qd.  for  rates 
paid  on  the  defendant's  behalf  and  at  his  request.  The 
defendant  in  answer  to  this  claim  took  the  exceptio  rei 
iudicatae  et  litis  finitae  on  the  ground  that  the  plaintiffs  had 
previously,  to  wit  in  August,  1886,  instituted  a  suit  against 
tlie  defendant  in  the  Magistrate's  Court  of  Kimberley  in 
respect  of  the  same  premises,  in  which  they  claimed  damages 
for  trespass  and  an  order  for  the  defendant's  ejectment,  and 
the  defendant  made  a  counter-claim  for  compensation  for 
permanent  im[)roYements.  The  i\[agistrate  having  given 
judgment  for  the  plaintiffs  for  £10  and  c(jsts,  the  plaintiffs 
appealed  to  the  High  Court,  which  varied  the  judgment  and 
made  an  order  lor  the  ejectment  of  the  respondent  on  pay- 
ment by  the  appellants  of  the  value  of  the  permanent 
improvements,  <tnd  remitted  the  case  to  the  ]\Iagistrato  to 
determine  the  amount  of  such  compensation,  which  amount 
the  said  ^Magistrate  in  pui'smmce  of  sucli  order  had  fixed 
and  determined  at  the  sum  of  £loO.  The  def(;ndant  pleaded 
that  the  said  jijd^ment  so  altei'ed  and  amended  as  aforesaid 
\\a<    tinal    a!id    '•oni-lusi v   and    nf  I'lill   tnrce   aiul   elVect.  and 
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that  the  plaintiffs  had  not  paid  the  said  sum  of  £150  or  any       ^]^^\s. 
portion  thereof,  while  the  defendant  had  paid  the  plaintiffs  ^  ^  sTaTexpi. 
the  sum  of  £10  awarded  by  the  said  judgment  as  damages  co- 1*- Muiier. 
together  with  costs  of  suit,  wherefore  the  defendant  sub- 
mitted  that  the  plaintiffs  were  precluded  from  having  and 
maintaining  their  present  action,  and  prayed  that  it  might 
be  dismissed  with  costs.     In  addition  to  this  special  plea 
there  were  further  pleas  to  which  for  the  purposes  of  this 
report  it  is  unnecessary  to  refer. 

The  case  having  been  opened,  the  defendant  admitted  the 
use  and  occupation  as  alleged,  and  that  the  amounts  were 
correctly  stated  in  the  declaration,  while  the  plaintiffs 
admitted  the  allegations  of  fact  contained  in  the  special  plea 
as  above  set  forth.  Both  parties  then  closed  their  case 
without  calling  any  evidence. 

Frames,  for  the  plaintiff  Company,  submitted  that  the 
ell'ect  of  the  former  order  was  that  the  plaintiffs  could  not 
eject  the  defendant  except  on  payment  of  the  sum  of  £150, 
but  they  were  not  bound  to  proceed  to  ejectment,  nor  unless 
they  did  so  to  compensate  him  for  the  improvements. 
Meanwhile,  so  long  as  he  remained  in  possession  he  was 
bound  to  pay  for  use  and  occupation  as  claimed.  ]\[oreover 
there  was  no  plea  of  set-off,  and  if  that  was  the  defence  it 
required  to  be  specially  pleaded. 

Feltham,  for  the  defendant,  contended  that,  in  order  to 
secure  payment  of  tlie  compensation  awarded,  his  only 
course  was  to  remain  on  the  premises  until  it  was  paid,  and 
that,  as  the  plaintiff  Company  had  thus  practically  forced 
him  to  remain  there,  they  were  not  entitled  to  recover  for 
use  and  occupation.  He  referred  to  Bellingham  vs.  Bloom- 
metje,  Encli.  1874,  34,  and  Anderson  vs.  Lindquist,  4  11.  C. 
39,  where  it  had  been  held  that,  where  a  plaintiff  had 
obtained  an  order  for  ejectment  on  payment  to  the  defendant 
of  a  certain  sum  as  compensation  for  improvements,  the 
defendant  was  not  entitled  to  levy  execution  for  the  afore- 
said sum  ;  he  also  referred  to  a  full  report  of  the  judgment 
on  the  facts  in  the  above  case  contained  in  tlie  D.  F. 
Advertiser  of  ^larch  30,  ISSl].  from  wliich  it  ajtpeared  that 
th(^  Court   liad   lieM   tlla^  in  ihe  .-ibsence  nf  juiv  teiidei'  dI' 


248 

K^y\s       compensation    for    improvements,    the    plaintiff    was    not 
L  ft  sT^ExDi  entitled  to  recover  for  use  and  occupation  for  the  period 
Co.  vt.  Muiier.  previous  to  the  action  being  brought.     If  the  Court  con- 
sidered that  the  defence  of  set-off  was  not  pleaded  sufficiently 
explicitly,  he  would  apply  for  leave  to  add  a  special  plea  to 
that  effect. 

Frames  objected  on  the  ground  that  the  plaintiffs  would 
be  prejudiced  by  allowing  the  defendant  to  set  up  at  this 
stage  what  was  practically  a  new  defence. 

The  Court  allowed  the  amendment,  the  costs  of  the 
tjpecial  plea  to  be  paid  by  tlie  defendant. 

Laurence,  J. P. : — It  may  perhaps  be  safer  for  the  special 
plea  of  set-off  to  be  tiled,  and  I  do  not  think  that  in  the 
circumstancfS  of  the  case  it  can  be  held  that  the  plaintilf 
Company  will  be  prejudiced  by  allowing  this  course,  since, 
even  as  the  pleas  originally  stood  and  on  tlie  facts  as 
admitted,  it  does  not  appear  to  me  that  the  present  action 
can  be  maintained.  While  the  plaintiffs  claim  a  sum  of 
about  £50  for  use  and  occupation,  and  for  disbursements 
made  on  account  of  the  defendant,  it  seems  that  the 
defendant  by  a  previous  judgment  has  been  awarded  the 
sum  of  £100  as  compensation  for  improvements  effected  by 
him  wliile  in  occupation  of  the  plaintiffs'  land.  The  form  of 
the  judgment  however  was  such  that  the  defendant  was  not 
entitled  to  take  out  a  writ  for  this  amount,  but  the  jdaintiffs 
were  granted  an  order  for  ejectment  conditional  on  its 
payment,  and  this  order  has  not  been  enforced.  In  these 
circumstances  the  defendant  was  apparently  entitled  either 
to  sue  for  the  recovery  of  this  sum  or  to  retain  possession 
until  paymcmt  (a).  Jle  has  adopted  the  latter  course,  and  I 
should  certainly  be  disposed  to  h(jld  tliat  in  consequence 
the  j>laintiffs  would  be  entitled  to  charge  him  for  mesne 
protits,  or  ihr  use  and  occupation,  and  to  set  off  the  sum  duo 
on  this  account  against  the  compensation  previously 
awarchid.  However  that  may  be,  it  is  clear  that  the  sum 
duti   from   the  plaintill"  Company  to  the   defendant   largely 


(" )   {'l\  iJuriKiiil  vs.  Cijloiii'd  fhicrni/nti/f,  ^>  .Jut.i,  IL'L'. 
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exceeds  that  whicli,  on  their  own  contention,  is  at  present      Nov^^is 
due  from  him  to  them.     The  present  action  is  therefore  at  j^  &s~a~expl 
all  events  premature,  and  the  judgment  of  the  Court  will  be  ^-  ^^^  **""«' 
one  of  absolution  from  the  instance,  with  costs. 


Solomon  and  Cole,  JJ.,  concurred. 

ri'laiutifls'  Attorneys,  Caldecott  k  Piiear.      "j 
L Defendant's  Attorneys,  Coghlan  &  Cogulan.  J 


Caldecott  and  Otheks  vs.  Botha's  Reef  G.  jM.  Co. 

Computation  of  Time. — Joint-Stoch  ComjMuy. — Notice  of 
Meeting. — Interdict. 

Where  the  trust  deed  of  a  comjmyii/  required  that  "  seven  clear 
clays'  notice  at  the  least  "  shoxdd  he  given  of  all  meetiiigs  of 
shareholders,  and  notice  was  given  hy  advertisement  pub- 
lished in  the  neivspapers  early  on  a  Tuesday  morning  of  a 
meeting  to  he  held  on  Tuesday  afternoon  in  the  folloiving 
week  :  Held,  that  the  necessary  notice  had  not  been  given, 
and  that  the  company  must  be  interdicted  from  acting  on 
certain  resolutions  passed  at  the  meeting  thus  convened. 


Nov.  22. 


Caldecott  and 


This  was  an  application  for  an  interdict  restraining  the 
respondent  Company,  which  was  a  gold-mining  joint-stock 
Com])anv,  carryinir  on  its  operations  in  tlie  Transvaal,  but    ,°^''*^'^,E*■ 

I-'  ./o  ^i  ^  7  P,  jthas  Reef 

having  its  head  ofiice  at  Kimberley,  and  incorporated  under  ^-  ^-  '^"• 
the  Companies  Acts  of  the  Cape  Colony  and  the  South 
African  Kepublic,  from  carrying  out  tiie  terms  of  certain 
resolutions  passed  at  meetings  of  shareholders  held  at 
Kimberley  on  Nov.  6  and  Nov.  15.  It  appeared  from  the 
affidavits  that  notice  of  the  meeting,  whicli  was  held  on 
Tuesday,  Nov.  6,  was  given  by  advertisements  dated  Oct. 
29,  and  published  in  the  two  local  newspapers  on  Tuesday, 
Oct.  30,  and  following  days,  the  newspapers  in  question,  as 
was  stated,  being  published  daily  and  circulated  early  every 
morning.     The  notice  was  in  the  following  terms  : — 

"  I^xitha's  TJeef  Guld  INIiiiin;:;  ("i)nipaiiy,  Limited. — An  I-Alrannliiiary 
(u'neral    Mcctiii'_:    ot'   Sharflinldcis    will    lie    held    on    'J'uef^dav,    Nov.    •! 
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1SS8.  at  3  P.M.  at  the  ofTices  of  the  Company  to  consider  an  offer  received  by 

"^"  "•        the  Directors  for   tlie  reconstruction  of  tlie  Company;   or  otherwise  to 


G.  M.  Co. 


Cal<l<>c«itt  .ind    decide  as  to  the  manner  of  hquidatmi:  the  debts  of  the  Company  and 
lUith-Vs  Ucef    raising  an  additional  working  fund;  and  to  make  the  necessary  alterations 
to  the  Company's  trust  deed  in  accordance  with  the  resolutions  which 
may  be  adopted  at  the  meeting." 

Clause  54  of  the  Company's  trust  deed  was  as  follows : — 

"  Seven  clear  days'  notice  at  the  least,  specifying  the  place,  day,  and 

hour  of  all  Ordinary  General  or  Extraordinary  ]\Ieeetings shall  be 

given,  and  in  case  of  special  business  the  general  nature  of  such  business 
shall  be  stated,  either  by  advertisement  or  by  notice  sent  through  the 
pi'st,  or  otherwise  served  as  l>ereinafter  i>rovided." 

At  the  meeting  of  Nov.  0  an  offer  which  had  been 
received  by  the  Directors  for  the  liquidation  of  the  debts  of 
the  Company  and  providing  further  working  capital  was 
submitted  to  tbe  sluireholders,  the  proposal  involving  the 
increase  of  the  nominal  capital  of  the  Company  by  creating 
100,000  additional  shares  of  £1  each.  While  this  offer  was 
being  discussed,  Mr.  J.  W.  Philip,  a  shareholder,  said  that 
he  thought  he  could  get  10D,000  new  £1  shares  taken  up  at 
8s.  per  share,  which  was  about  the  market  price  of  the 
shares,  thus  in  effect  increasing  the  actuid  capital  of  the 
Company  by  £40,000,  and  as  this  offer  was  considered  by 
the  meeting  to  be  more  advantageous  to  the  Company  than 
the  proposal  submitted  by  the  Directors,  a  resolution  was 
})assed  "that  this  meeting  be  adjourned  till  the  l.ltli  inst.  in 
order  to  receive  an  offer  for  fresh  capital,  and  tliat  the 
refusal  be  given  of  100,000  new  shares,  for  one  week,  to  be 
given  at  S^'.  |)er  share  to  3[v.  Philip  on  behalf  of  a  syndi- 
(^atc."  jNotice  of  the  adj(jurned  meeting  was  advertised  on 
Xov.  8  and  the  following  days  in  the  same  newspapers,  and 
on  jSov.  12  the  Directors  received  a  letter  from  Mr.  Philip, 
stating  that  he  had  disposed  of  the  shares  and  was  prepared 
to  pay  the  £40,000  on  receipt  of  the  share  certificates.  At 
i\u'.  meetino:  of  Nov.  15  it  was  resolved  to  increase  the 
capital  of  the  Company  by  the  issue  of  100,000  share  of  £1 
each  fully  paid  up,  and  to  amend  the  trust  deed  accord- 
ingly, and  to  issue  the  share  certificates  to  i\Ir.  l*hilip  in 
t(,'niis  of  his  of('(;r  and  o]i  receipt  of  the  sum  of  £40,000  as 
aLiiii'  !.       'Ylif    ]M(  si'iit    a[ii>licants.    as    sharchu!d('is   in   th" 
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company,  delivered  a  written  protest  at  the  meeting  of  Nov. 
15  against  tlie  passing  of  these  resolutions,  and  now  applied 
for  an  interdict  on  the  grounds  inter  alia  (1)  that  no  valid 
notice  was  given  of  the  intention  of  the  Cotn})any  to  increase 
the  capital  or  to  issue  100,000  shares  to  Mr.  Piiilip;  (2)  that 
it  was  proposed  to  issue  £1  shares  purporting  to  be  fully 
paid  up,  whereas  only  8s.  a  share  was  to  be  paid  for  them, 
which  proceeding,  as  the  aj)i)licants  were  advised,  was 
illegal.  Other  grounds  were  also  set  forth  in  tlie  petition 
and  accompanying  atHdavits,  to  which  however  for  the 
purposes  of  this  report  it  is  unnecessary  to  refer. 

Frames  (with  him  Fdtham),  for  the  applicants,  argued 
that  no  valid  notice  had  been  given  of  the  intention  to 
piopose  an  increase  in  the  capital  of  the  Compa;jy,  and  in 
the  iirst  place  the  notice  was  invalid  in  re3[)ect  to  the  time 
of  publication.  While  the  trust  deed  requiied  "seven  clear 
days'  notice  at  the  least "  to  be  given  of  all  meetings  of 
shareholders,  notice  of  the  meeting  of  Nov.  6  was  first 
published  on  Oct.  30,  which  was  only  six  clear  days  before 
the  date  of  the  meeting.  In  the  computation  of  time  for 
legal  purposes  the  day  must  be  reckoned  from  midnight  to 
midnight,  and  both  the  day  of  the  publication  and  the  day 
ot  the  meeting  must  be  excluded  from  the  reckoning.  He 
referred  to  Maxivell  on  Statutes,  2nd  ed.,  422 ;  Bucldey  on 
the  Companies  Acts,  5th  ed.,  45G  ;  B.  vs.  Shropshire,  8  A.  & 
E.  173 ;  B.  vs.  Middlesex,  14  L.  J.  I\r.  C.  139 ;  B.  vs. 
Aherdare  Canal  Co.,  14  Q.  B.  854.  and  other  cases  cited  in 
Fishers  Di(/est,  iv.  83-3,  8324,  s.v.  "Time,  computation  of';" 
in  re  Baihcay  Sleepers  Supphj  Company,  29  Ch.  D.  204 ; 
Lairford  \s.  Duties,  4  1*.  J).  61  ;  Queen  x:^.  Allen,  Buch.  1879, 
205;  Lotz  vs.  Saunders  and  Johnstone,  1  31enz.  127.  lie  was 
about  to  refer  to  the  other  objections  raised  when 

^I'he  CoUKT,  on  the  question  of  the  date  of  the  notice, 
called  on 

Laivje,  for  tho  respondent,  who  said  that  the  objection 
taken  to  the  notice  in  the  }>L-titit)n  and  ailidaxits  apjjearedto 
be  not  with  regard  to   its  date,  but  that  in  su':stancc  it  was 


18S.1. 

Nov.  Tl. 
Gildi-co-t  and 

oIllLTrt  Vi. 

Ii<)tlia'«  t(eet 
U.  M.  Co. 
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i«»«^       not   sufticiently   specific.      Apparently   on   the    authorities 
—         there  had   been   a   technical   failure   to  comply  with   the 

CaUlectvtt  and  ^  .        ,,  ,  , 

others  r,«.      requirement  as  to  **  seven  clear  days    notice,    but  it  was  a 

Botha*  Reef  ^  •' 

G.  M.  Co.  uiere  technicality  and  it  could  not  be  contended  that  any 
one  had  been  prejudiced  thereby.  It  appeared  from  the 
affidavits  that  of  the  three  applicants,  one,  Mr.  Lowinsky, 
had  only  become  a  shareholder  subsequent  to  the  meeting  ; 
the  second,  Mr.  Dunning,  appeared  to  have  disposed  of  all 
his  shares ;  while  as  to  the  third,  Mr.  Caldecott,  he  only 
arrived  in  Kimberley  on  his  return  from  England  on  Nov.  14, 
the  day  before  the  adjourned  meeting.  It  was  stated  by 
BucMey,  uhi  supra,  that  "  when  the  shareholders  have  in 
eifect  and  substance  had  notice  of  a  meeting,  the  want  of 
ol>servance  of  all  formalities  in  respect  of  the  manner  of 
giving  notice  will  not  necessarily  render  the  proceedings  at 
the  meeting  invalid.  At  any  rate,  a  member  who  was 
present  at  the  meeting  cannot  question  its  regularity  :  "  In 
re  British  Sugar  Bejining  Co.,  o  K,  &  J.  408. 

Laurence,  J.P.  : — This  is  an  application  for  an  interdict 
restraining  the  IJirectors  of  the  respondent  Company  from 
acting  on  certain  resolutions  passed  at  meetings  of  share- 
holders in  the  Company  held  on  tlie  6th  and  15th  iust.  l>y 
these  resolutions  it  was  decided  to  increase  the  capital  of 
the  Company  by  the  sum  of  £100,000,  and  to  issue  fully 
paid  up  £1  shares  of  that  amount  to  ■Mr.  J.  VV.  Philip,  a 
shareholder  and  the  representative  of  a  syndicate,  on 
payment  by  him  of  the  sum  of  £40,000,  or  at  the  rate  of  'Ss.  a 
share,  which  sum  was  to  be  applied  partly  to  the  liquidation 
of  the  debts  of  the  Company,  and  partly  to  be  employed  as 
additional  working  capital.  The  validity  of  tliese  resolu- 
tions has  been  impeaclied  by  the  ap{)licants  on  various 
grounds,  but  I  do  not  think  it  necessary  to  go  beyond  tlie 
objection  taken  to  the  sunieicncy  of  the  notice  by  which 
these  meetings  were  convened.  If  there  was  no  proper 
notice  of  the  meeting  of  Nov.  6  it  follows  that  all  the  pro- 
ceedings at  that  meeting,  including  the  resolution  to  adjourn 
till  Nov.  1"),  and  the  prcjceedings  at  the  adj(jurned  meeting 
h(  Id  under  that  resolution,  must  be  held  to  have  been 
irregular  and  invalid.     Was  then  duo  notice  iriven  of  the 
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intention  to  hold  tlie  meetina:  of  Nov.  0  ?     Ju(l<>:inc:  from         i**""- 

'^  _  »      G  Nov.  22. 

the  statements  contained  in  the  affidavits,  the  main  around  „  ,^-— :     ^ 

'  o  Caldecott  and 

of  the  objection  taken  by  the  applicants  under  this  head  B^jha^Reef 
appears  to  have  been  that  the  notice  did  not  set  forth  with  ^-  ^-  *^^- 
sufficient  precision  the  objects  of  the  meeting  and  did  not 
cuver  the  resolutions  which  were  ultimately  passed.  But  in 
addition  it  is  alleged  that  this  notice  was  published  in  the 
local  newsi)apers  on  Oct.  30,  "  and  not  before,"  and  that 
such  was  the  case  is  admitted  by  the  respondents.  That 
being  so,  the  authorities  which  have  been  cited  shew  clearly 
that  a  notice  published  in  the  morning  of  one  Tuesday 
cannot  be  regarded  as  having  been  published  "  seven  clear 
days  "  before  a  meeting  held  in  the  afternoon  of  the  same 
day  in  tlie  following  week,  while  the  trust  deed  of  the 
company  expressly  requires  that  such  notice  shall  be  given 
"  seven  clear  days  at  the  least "  before  the  date  of  the 
proposed  meeting.  In  order  to  comply  with  this  require- 
ment, the  authorities  shew  that  it  is  necessary  to  exclude 
from  the  computation  both  the  day  on  which  the  notice  was 
published  and  the  day  on  which  the  meeting  was  held;  and 
applying  that  rule  to  the  present  case,  it  appears  that  only 
six,  instead  of  seven,  clear  days'  notice  was  given  of  this 
meeting.  The  respondents  do  not  seriously  deny  the 
correctness  of  this  contention,  but  urge  that,  even  admitting 
the  technical  irregularity,  no  one  has  been  shewn  to  be  pre- 
judiced, and  that  it  is  not  open  to  the  present  applicants  to 
raise  this  objection.  There  can  however  be  no  doubt  that  a 
provision  of  this  kind  must  be  considered,  as  the  phrase 
goes,  as  imperative  and  not  as  merely  directory ;  that 
compliance  with  it  is  a  condition  precedent  to  the 
validity  of  tlie  proceedings  at  the  meeting ;  and  that  if  it  is 
not  coujplied  with  those  proceedings  must  be  regarded  so 
to  speak  as  "  mere  error,"  and  that  it  is  competent  to  any 
registered  shareholder,  such  as  undoubtedly  Mr.  Caldecott 
is,  whatever  may  be  the  case  with  regard  to  the  other 
applicants,  to  move  the  Court  to  restrain  the  Company  from 
acting  upon  resolutions  passed  at  a  meeting  thus  irregularly 
convened.  I  do  not  think  it  can  be  held  necessary  to  shew 
that  any  one  was  prejudiced  by  an  irregularity  of  tiiis  kind  ; 
otherwise  it  would  be  easy  to  conceive  cases  where  prejudice 
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iw»«.        mi.rht  arise  and  yet,  i>ossiblv  owing  to  the  very  fact  of  the 
Nov.  n.  '^  J      '   I  '        •    1      1      •  •   • 

—         shortness  of  the  notice,  no  one  mi-jjht  be  m  a  position  to  come 

Cal.l.^cott  and  '     .   .  ,.     i  •      i       i  it 

otiiTx  vi.  forwaid  and  furnish  positive  i^root  that  it  had  occurred,  i 
c,  M.co.  think  therefure  that,  without  expressing  any  opinion  on  the 
otlier  questions  wliich  have  been  raised,  the  objection  to  the 
validity  of  tlie  notice  must  be  regarded  as  a  fatal  one,  and 
tlie  interdict  must  therefore  be  granted  as  prayed,  with 
costs. 

fc?OLOMON  and  Cole,  JJ.,  concurred. 

rAiiiilit-ants  Attoruevs,  Calokcott  &  JJeli,.  1 

Ll{osiK.iulciit,s'  Attorneys,  11.  C.  &  J.  C.  llAAUiiorK.J 


Bushing  vs.  Kinnear. 

Landlord's  lien. — AttacJiment. — Possession  of  movables. — 
Act  20,  18.")G,  Sched.  B.  §  i^>2. — Interpleader. 

J.  K.,  a  tenant  whose  rent  vas  in  arrear,  removed  her  furni- 
ture clandestinely  from  the  house  she  occiqned.  Imme- 
diately afterwards  B.,  the  landlord,  ohtained  an  order  for 
its  attachment,  and  it  was  subsequently  attached  at  the 
place  to  icliiclt  it  had  been  taken.  Afterwards  B,  obtained 
Judy  merit  andjJie  yoods  were  again  attaclied  in  execution. 
They  ivere  then  claimed  in  an  interpleader  by  G.  K.,  tlie 
son  of  J.  K.  It  apjjjeared  that  they  had  been  brought  on 
to  the  premises  by  J.  K.,  and  had  there  remained  in  her 
2)OSHeH>iio)L  for  a  considerable  tiine.  G.  K.  produced  no 
evidence  co7'ruborutive  of  his  claim  and  J.  K.  was  not 
called  to  support  it:  Ifehl,  on  appeal,  that  the  claim  had 
not    been    proved   and    the  property    inust    be   declared 

Ci'iCUtuhh;. 

Seiulilo,  tlui  origiiud  attach inent  n-as  invalid,  and  there  was  no 

landlord's  lien,  the  j/roperfy  having  been  actually  removed 

bforc  the  order  for  its  attachment  was  obtained. 
1---. 
""^  '•  'I'lii^  was  an  appeal  from  the  decisio]i  of  the  ^[agiritrate  of 

Kii'i'i'.'."ai  '     -I'earuiislii  1(1  on  an  iiitei'plculer,  ari.-ing  out  of  the  following 


'L.y.t 


facts.     i\Irs.  Bushing,  the  appeUant,  h3t  u  room  to  a  Mrs.       ^-^ 
Kinnear,  and  in  this  room  there  was  a  suite  of  furniture  of     „  rr- 
the  ordinary  kind — a  table,  sufii,  chairs,  bedstead,  chest  of      Kinnear. 
drawers,  etc.     Geor<^e  Kinnear,  the  respondent,  was  the  son 
of  Mrs.  Kinnear  and  lived  with  her  on  the  same  premises. 
After  3[rs.  Kinnear  had  occupied  these  premises  for  about  a 
year,  and  a  demand  having  been  made  by  ]\[rs.  Busliing  for 
arrear  rent,  George  Kinnear  removed  the  above  articles  by 
night  in  what  was  admittedly  a  clandestine  manner  and  in 
order   to   evade   a  writ.      Immediately  after  the   removal 
of    the  furniture   Mrs.    Bushing    made    an  affidavit  under 
§  52  of    Sched.    B  to  Act  20  of   1856,    upon    which    she 
obtained   an  order  for  its  attachment,  and  it  was  in  fact 
attaclied  a  day  or  two  after  at  the  j)lace  to  which  it  had 
been  removed  by  G.  Kinnear.     Subsequently  Mrs.  Bushing 
obtained  judgment  against  J\rrs.  Kinnear  for  the  rent  due, 
and  the  property  was  again  attached  in  satisfaction  of  the 
judgment,  and   was  then   claimed  by  G.  Kinnear  on   inter- 
pleader.    The  claimant  swore  that  the  property  belonged  to 
him  and  said  he  liad  purchased  it  about  ei^ht  vears  a^o  at 
Beaufort  West.     He  admitted   that   his  mother  had   taken 
the   furniture  with   her  into  the  house  when   she  hired  it, 
that  he  had  never  told  the  landlady  that  it  belonged  to  him 
and,  as  already  stated,  that  he  had  removed  it  in  order  to 
evade  an  anticipated  writ.     The  ^[agistrate  held  that  the 
property  belonged  to  the  claimant  and  the  judgment  creditor 
appealed. 

Frames,  for  the  appellant,  argued  that  the  property, 
although  actually  removed,  and  whether  belonging  to  the 
claimant  or  not,  was  in  the  circumstances,  and  having  been 
immediately  followed  up,  liable  to  the  landlord's  lien  for 
rent.  He  referred  to  Grotius,  2,  48,  17  ;  Board  of  Executors 
vs.  Stigling,  Buch  :  1808,  25 ;  Badoch  and  Co.  vs.  Sheens 
Trustees,  5  Natal  L.  \l.  192.  He  furtlier  contended  that  the 
claimant  had  failed  to  establish  his  right  to  the  property, 
considering  the  suspicious  circumstances  of  the  case  and  the 
relationship  between  the  parties.  There  was  a  strong  pre- 
sumption that  the  goods  belonged  to  the  tenant,  and  the 
claimant  had  produced  no  evidence  to  corroborate  his  bare 
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ii!l\       assertion  of  ownership.     [Lauhence,  J. P.,  referred  to  Fivaz 
„  ^         vs.  Boswell,  1  Searle,  235,  and  Le  Biche  vs.  Van  der  Heuvel, 

Kinn«.r.        4  J{,  Q.  395.] 

Ouerin,  for  the  respondent,  said  that  tlie  I\Iao:istrate  had 
believ«'d  the  evidence  of  the  chiimant  and  the  Court,  on  the 
principle  of  Le  Biche  vs.  Van  der  Heuvel,  should  if  possible 
sustain  his  decision.  [Laurence,  J.P.  :— Why  was  not  Mrs. 
Kinnear  called  ?  ]  She  really  would  not  have  carried  the 
ojise  any  further.  As  to  the  other  point,  the  present  case 
differed  from  Board  of  Executors  vs.  Stigling,  in  which  the 
order  for  attachment  was  applied  for  before  the  actual 
removal  of  the  goods.  The  point  was  really  settled  by  in  re 
Price,  3  Juta,  139. 

Laurence,  J.P. : — In  this  case  we  are  asked  to  reverse  the 
decision  of  the  Magistrate  on  two  grounds :  firstly  that,  to 
whomever  these  goods  belonged,  they  were  as  invecta  liable 
to  attachment  and  execution  in  satisfaction  of  the  landlord's 
lien ;  secondly,  that  the  claimant  has  failed  to  prove  that 
they  belong  to  him,  and  they  were  therefore,  irrespective  of 
the  lien,  rightly  attached,  and  are  now  executable  in  satis- 
faction of  the  judgment  obtained  against  Mrs.  Kinnear. 
Now  with  regard  to  the  first  point,  if  it  were  necessary  to 
base  our  decision  on  that  ground,  I  should  prefer  to  take 
time  to  consider  the  authorities  which  have  been  produced 
and  others,  such  as  Voet,  to  which  I  think  we  might  have 
been  referred.  My  present  impression  is  that,  the  goods 
having  been  actually  removed  from  the  premises  before  the 
order  for  their  attachment  was  obtained,  they  could  not  be 
followed  U})  under  the  landlord's  lien.  By  English  law  the 
right  of  the  landlord  in  cases  of  distraint  to  follow  up  goods 
wliich  have  been  removed,  in  certain  circumstances  and 
under  certain  conditions,  is,  I  believe,  created  and  regulated 
by  statute;  but  I  am  not  aware  that  there  is  anything 
corresponding  to  tliis  in  our  own  law.  The  ordinary  and 
proper  remedy  for  landlords  to  adopt  in  cases  of  this  kind, 
whore  they  have  reason  to  api)rehend  the  removal  of  the 
invecta,  is  to  ajijjly  for  an  interdict  against  such  removal 
pending  an  action  to  be  brought  for  the  recovery  of  the 
rent  or  else,  in  cases  within  the  jurisdiction  of  the  Magis- 
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trate,  to  make  an  affidavit  and  obtain  an  attachment,  under  ^'^•^ 
the  provisions  of  the  Scliedule  to  the  Act  of  1856,  of  the  Bushing ««. 
goods  while  still  actually  on  the  premises.  My  impression 
on  this  point  is  strongly  confirmed  by  the  citation  of  the 
recent  case  of  in  re  Price,  and  the  authorities  which  were 
there  referred  to,  and  which  really  seem  to  conclude  the 
matter.  But,  however  that  may  be,  on  the  second  ground  I 
think  our  judgment  must  be  in  favour  of  the  appellant.  It 
is  true  that  some  difficulty  arises  from  the  fact  that  the  Magis- 
trate, after  hearing  Kinnear's  evidence,  decided  in  favour  of 
his  claim ;  but  the  evidence  is  very  meagre  and  he  has 
assigned  no  reason  for  the  conclusion  at  which  he  arrived. 
It  was  the  duty  of  the  claimant  to  clearly  prove  his  case  ; 
and  a  long  series  of  decisions,  beginning  with  the  well- 
known  case  of  Fivaz  vs.  Boswell,  have  established  that  in 
cases  of  this  kind  a  strong  presumption  exists  that  movable 
property  belongs  to  the  person  in  whose  ostensible  posses- 
sion it  is  found.  I  think  it  likely  that  the  attention  of  the 
Magistrate  was  not  directed  to  these  cases  or  his  decision 
might  probably  have  been  different.  No  receipts  or  other 
vouchers,  in  fact  no  corroborative  evidence  of  any  kind,  was 
produced  in  this  case  in  support  of  George  Kinnear's  asser- 
tion that  the  furniture  belonged  to  him,  and  it  is  also  a  very 
significant  fact  that  Mrs.  Kinnear,  in  whose  possession  it 
had  been  for  a  considerable  time,  was  not  called  in  support 
of  her  son's  claim.  In  these  circumstances  I  think  that  the 
appeal  must  be  allowed  with  costs  and  the  property  declared 
executable. 

Solomon,  J.,  in  concurring,  said  that  he  thought  the 
claimant  had  altogether  failed  to  rebut  the  presumption 
that  movable  property  belonged  to  the  person  who  was 
found  in  possession  of  it. 

Cole,  J.,  concurred. 

["Appellant's  Attorneys,  Caldecott  &  Bell.~| 
|_Kespondent's  Attorney,  Badnall.  J 
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1?i:i:nstein  rs.  Tayleu. 

Prtnci'pul  and  ac/mt. — SharehroTier. — Cmtom  of  Share- 
market. 

T..  a  f^hanhroh'r  at  Kimherleij,  honglit  certain  shares  on 
iuatructions  from  B.,  for  which  payment  was  to  be  made 
on  (heir  delivery  from  Natal.  Shortly  after  the  contract 
was  made  B.  left  Kimherley  for  the  Orange  Free  State, 
leaving  behind  him  certain  dishonoured  clieques  and 
intending,  as  teas  alleged,  to  abscond  and  defraud  his 
creditors.  Criminal  ^proceedings  were  taken  against  him 
and  he  was  arrested  and  his  extradition  applied  for. 
Meanirhile  T.,  who  alleged  that  by  the  custom  of  the 
market  he  had  made  himself  p)ersonally  responsible  to  the 
vendors  in  Natal,  sold  and  delivered  the  shares  to  a  third 
party  in  order  to  protect  himself.  B.,  however,  returned 
to  Kimherley  before  the  arrival  of  the  scrip,  of  which  the 
market  value  had  meamchile  considerably  increased,  and 
on  its  arrival  demanded  delivery:  Held,  on  these  facts, 
that  B.  was  entitled  to  recover  damages  from  T.  for 
breach  of  contract. 

The  pliiiutiff"  in   this  action  was  a   speculator   and  the 
defendant  a  sharebroker  at  Kiiuberley.     On  Oct.  12,  1888, 
Beni-tein  vs.    the   ])laintity  bono^lit  throu<2:h  the   defendant  206  shares  in 

Tavler.  o  o 

tlie  Salisbury  Gold  Mining  Coni[)any,  and  received  the 
usual  broker's  note,  which  was  annexed  to  the  declaration, 
and  from  which  it  appeared  tliat  the  vendors  were  ^Messrs. 
Payne  and  Dunbar,  Pietermaritzburg.  The  purchase-price 
of  the  shares  was  £1407,  i.e.  lUO  at  £7  os.,  and  106  at 
£7,  and  payment  was  to  bo  made  "  on  delivery  from  Natal 
within  reasduabh^  time."'  The  thMdaration  alleged  that  the 
shares  in  (picstion  wito  ('uly  forwarded  to  the  defendant  for 
dflivcry  to  the  plaintilT  and  wt  re  received  by  the  defendant 
on  ( >ct.  22.  The  jilaiutift'  en  that  date  was  ready  and  willing 
to  aece[)t  and  pay  for  the  shares,  and  applied  for  their 
delivery,  hut  the  defendant  refused  to  deliver,  and  informed 
the  jdaintiff  that  he  had  already  sold  and  delivered  the 
^aid  shares  to  other  jjersous.     The  plaintiff  alleged  tliat  this 


Dec.  7. 


259 

sale  was  wrongful  and  improper,  and  without  his  knowledge  '888- 
and  consent,  and  in  violation  of  the  defendant's  duty  as  '^^■ 
broker  towards  the  plaintiff.  The  decUxration  proceeded  to  ^"^''.^l^'^ ''*• 
state  that  on  Oct.  22  the  market  price  of  the  shares  in  ques- 
tion had  risen  to  £15  per  share,  and  tlie  plaintiff  accordingly- 
claimed  £1500  as  damages  for  breacli  of  contract,  together 
with  general  relief  and  costs  of  suit.  The  defendant  in  his 
plea  admitted  the  contract  and  the  rocei[)t  of  the  shares,  and 
also  that  previous  to  tlieir  receipt  he  had  resold  them  and 
received  the  price,  which  was  substantially  the  same  as  that 
for  which  they  had  been  purchased  on  account  of  the 
plaintiff.  The  plea  went  on  to  allege  that  on  or  about 
Oct.  14  the  plaintiff  absconded  from  Kimberley  and  betook 
himself  to  the  Orange  Free  State  in  order  to  defeat  and 
delay  his  creditors  in  obtaining  payment  of  their  debts,  and 
leaving  no  funds  to  meet  his  liability  with  respect  to  the 
said  shares,  being  also  in  a  notoriously  insolvent  condition, 
and  that  before  so  absconding  the  plaintiff  instructed  the 
defendant  to  resell  the  said  shares  at  the  earliest  oppor- 
tunity. The  defendant  therefore  justified  the  sale  on  the 
ground  (1)  of  express  instructions  received  from  the 
plaintiff;  (2)  in  the  alternative,  that  he  had  acted  as  the 
plaintiff's  agent  and  negotiorum  gestor  under  the  exceptional 
circumstances  in  the  plaintiff's  interests  and  to  the  best  of 
his  discretion ;  (3)  that  as  the  vendors  of  the  shares  resided 
in  a  different  town  from  the  buyer  the  defendant,  in  accord- 
ance with  a  custom  prevailing  among  share-dealers,  had 
entered  into  the  c(mtract  in  his  own  name  and  made  him- 
self personally  responsible  for  its  performance,  '•  and  was 
therefore  justified  in  reselling  the  said  shares  to  protect  his 
own  interests  on  the  absc(jnding  and  notorious  insolvency  of 
the  plaintiff."'  Tlie  ])laintifir  excepted  to  the  defendant's 
justification  of  his  conduct  on  the  ground  of  negotiorum 
gestio  as  being  inconsistent  with  other  ])ortions  of  his  plea, 
and  also  to  that  portion  of  the  plea  which  set  up  a  special 
custom  as  being  bad  in  law,  and  unreasonable  and  incon- 
sistent with  the  defendant's  character  and  capacity  as  a 
broker,  and  also  with  the  terms  of  the  written  contract 
annexed  to  the  declaration  and  admitted  by  the  plea.  Sub- 
ject   to  these  exceptions,    the    plaintiff  joined   issue.     The 
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J»88.        exceptions  were  set  down  for  argument  on  Dec.  6,  but  as  it 

"  i«-       appeared  that  they  would  not  dispose  of  the  whole  question, 

Bern«t«in  w.    ^ud  there  would  still  remain  certain  questions  of  fact,  and 

the  case  had  been  set  down  for  trial  on  the  following  day, 

it  was  agreed,  on  a  suggestion  from  tlie  Court,  that   the 

exceptions  should  be  argued  if  necessary  at  the  trial. 

Most  of  the  facts  proved  in  evidence  so  far  as  material 
will  be  found  set  forth  in  the  judgment  reported  below. 
The  plaintiff  stated  that  having  sold  a  *'  call  "  of  200  shares 
in  the  Salisbury  Company,  and  having  been  called  upon  to 
deliver,  he  instructed  the  defendant  on  Oct.  12  to  buy  these 
shares  to  enable  him  to  meet  the  call,  and  they  weie  bought 
accordingly  on  the  terms  stated  in  the  contract  note.  On 
the  14th  he  left  Kimberley  for  the  Free  State,  expecting  to 
return  on  the  18th  or  19th,  before  the  arrival  of  the  scrip 
from  Natal,  and  in  tiuie  to  take  it  up,  and  in  fact  he  returned 
on  the  21st,  and  the  shares  arrived  on  the  following  morn- 
ing, and  he  thereupon  instructed  his  attorney  to  apply  to 
the  defendant  for  them.  He  was  unable  to  apply  personally 
as  he  was  under  arrest  at  the  time.  It  appeared  that  on  the 
dav  before  he  left  Kimberley,  the  13th,  he  had  lost  money 
in  speculations,  and  had  given  some  cheques  which  after 
his  depirture  were  presented  and  dishonoured.  Proceed- 
ings were  then  instituted  against  him  (which  at  the  time  of 
the  trial  were  still  pending)  for  obtaining  money  under 
false  pretences,  and  he  was  arrested  on  a  warrant  and 
application  made  for  his  extradition.  He  stated,  however, 
that  he  obtained  leave  to  return  to  Kimberley  in  custody 
before  the  extradition  proceedings  were  completed,  and  that 
he  had  never  intended  to  abscond  but  had  left  for  the  pur- 
pose of  obtaining  a  loan  from  a  friend,  but  failed  in  tiiis 
object  owing  to  his  arrest.  The  plaintiff  also  stated  that 
before  leaving  he  had  instructed  the  defendant  to  sell  a 
"call"  of  the  shares  on  certain  terms  if  obtainable  but 
denied  that  he  had  authorised  an  absolute  sale.  The  defen- 
dant on  the  contrary  alleged  that  tiie  plaintiff  had  authorised 
an  absolute  sale  for  casli,  if  it  })roved  impossible  to  sell  a 
call,  but  as  to  this  allegation  it  was  proved  that  when  in  the 
fir.->t  instance  ho  told  the  phdntiff's  attorney,  on  a  demand 
beiniz  made  for  the  hhare>.  that  he  had  sold  them,  and  the 
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latter  replitd  that  he  had  no  riglit  to  do  so  without  instnic-  ^«-^ 
tions,  the  defendant  did  not  profess  to  have  received  such  •■  J"- 
instructions,  but  said  that  he  had  effected  the  resale  because    uerusteinw. 

'  _  Tayler. 

the  plaintiff  had  absconded  and  in  order  to  secure  himself. 
His  attorneys  also,  in  certain  correspondence  which  had 
passed,  took  up  the  same  position,  and  the  defendant  when 
under  examination  practically  admitted  that  this  was  the 
motive  for  his  conduct.  The  resale  of  the  shares  was 
effected  on  Oct.  18  at  £7  2s.  6d.,  but  on  Oct.  22,  when  the 
scrip  arrived,  the  market  price  had  risen  to  from  £13  to 
£14.  Several  brokers  were  called  who  gave  evidence  that, 
in  cases  where  contracts  were  made  with  dealers  not  residing 
in  Kimberley,  the  custom  was  for  the  brokers  to  make  the 
contract  by  telegraph  in  their  own  name,  and  the  broker 
for  the  vendor  then  forwarded  the  scrip  with  a  draft  attached 
for  the  purchase  money,  and  tliis  draft  the  purchasing 
broker  regarded  himself,  if  not  in  law  at  all  events  as  a 
matter  of  good  faith  and  for  his  own  credit,  bound  to 
protect. 

Jouhert,  for  the  plaintiff: — The  defendant  has  failed  to 
prove  the  alleged  authority  to  sell,  and  it  is  clearly  not  a 
case  of  negotiorum  gestio,  as  he  admits  that  he  acted  in  his 
own  interests.  As  to  the  alleged  custom,  the  question  is 
whether  the  defendant  on  the  contract  he  made  was  in  law 
personally  liable,  and  if  so  whether  he  was  entitled  to 
secure  himself.  The  defendant  had  chosen  to  give  the 
plaintiff  credit  and  was  bound  to  perform  his  contract  on 
the  due  date  when  called  upon  to  do  so.  As  an  agent  it 
was  his  duty  to  act  throughout  with  the  utmost  diligence  in 
the  interests  of  his  principal. 

Fnunes,  for  the  defendant,  said  that  the  duty  of  an  agent 
must  depend  on  the  circumstances  in  which  he  was  placed. 
It  was  clear  that  when  the  plaintiff  left  Kimbei-ley  he  had 
no  animus  revertendi,  and  he  had  therefore  tacitly  discharged 
the  defendant  from  his  mandate,  and  the  latter,  being  per- 
sonally responsible  to  the  vendors,  was  then  entitled  to  con- 
sider his  own  liability.  He  referred  to  Story  on  Agency, 
§  141 ;  Lacey  vs.  IliU,  Scrungeours  Claim,  8  Ch.  Apj).  921,  and 
ibid.  CroivJvy'n  Claim,  18  1^.  i\.  Eq.  182. 
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3ernst-'n  vt.        (Jur.  adv.  milt. 

Tavier. 


Fostea  (Dec.  10),— 

liAUHENCE,  J.P.,  said  : — The  plaintiff  in  this  action,  a 
speculator  at  Kimberley,  sues  for  £1,500  as  damapfes  for 
breach  of  contract.  On  October  12,  the  plaintiff  bought 
through  the  defendant,  a  sharebroker,  and  who,  as  is 
admitted,  acted  as  his  broker  in  the  transaction  for  due 
remuneration,  206  shares  in  the  Salisbury  Gold  Mining 
Company,  the  terms  of  the  contract  being  embodied  in  a 
broker's  bought  note  in  the  usual  form,  which  was  delivered 
by  the  defendant  to  the  plaintiff,  and  of  which  a  copy  is 
annexed  to  the  declaration.  This  note,  signed  by  the  defen- 
dant and  endorsed  by  him  "  as  accepted  by  authority  by 
wire,"  is  in  the  following  terms :  "  Bought  on  account  of 
jMr.  S.  AV.  Bernstein  from  Payne  and  Dunbar,  Pietermaritz- 
burg,  100  Salisbarys  at  £7  5s.  1U6  ditto  at  £7  =  £1,467. 
Payment  on  delivery  from  Natal  within  reasonable  time. 
Seller  to  pay  brokerage,  buyer  to  pay  exchange  and  stamps." 
The  plaintiff  alleges  that  the  shares  in  question  were  duly 
forwarded  to  the  defendant  by  Messrs.  Payne  and  Dunbar 
for  delivery  to  him,  and  were  received  on  Oct.  22.  The 
plaintiff  then  requested  d(divery  of  the  shares,  being  ready 
and  willing  to  accept  and  pay  for  them  and  carry  out  the 
contract,  but  the  defendant  failed  to  do  so,  and  informed 
the  plaintiff  tliat  he  had  alrea'ly  sold  and  delivered  the 
shares  to  a  third  party,  the  price  received  being  slightly  in 
excess  of  the  purcjliase  price  on  the  original  contract.  The 
plaintiff  alleges  that  this  sale  was  effected  by  the  defendant 
wrongfully  and  improjjerly,  and  without  his  authority, 
knowledge  or  cons(3ut,  and  in  violation  of  the  det'enriant's 
duty  as  broker  towards  the  plaintiff  as  his  principal,  and 
that  he  has  theieby  sustained  the  damage  which  he  now 
seeks  to  recover.  'J'hc  defendant  admits  the  contract  and 
the  resale,  but  pleads  that  before  this  resale  took  place  the 
plaintiff  ahsi-onded  fioin  Kimberley  and  went  to  the  Free 
M.itr-   with    intiiit    to   (iphiv   his   ci'editors,   and   leavincr    no 
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funds  to  meet  his  liabilities,  and  being  in  a  notoriously  ^^^^-^ 
insolvent  condition,  and  that  before  so  absconding  he  "  '"• 
instructed  the  defendant  to  resell  these  shares  at  the  earliest  ^  xa^|." "'" 
opportunity.  The  defendant  therefore  justifies  the  resale  on 
the  ground  of  such  express  instructions  from  the  plaintiff,  or 
alternatively  on  the  ground  that  he  acted  as  the  plaintiff's 
agent  or  negotiorum  gestor  under  the  exceptional  circum- 
stances of  the  case  in  the  interests  of  the  plaintiff  and  to  the 
best  of  his  discretion.  He  further  pleads  that  "  insomuch  as 
the  sellers  of  the  said  shares  resided  in  a  different  town 
from  the  buyer,  in  accordance  with  a  custom  prevailing 
among  dealers  in  shares  in  this  Colony,  the  contract  with 
the  sellers  of  the  said  shares  was  entered,  into  in  the  name 
of  the  defendant  personally  and  he  became  personally  liable 
to  pay  for  the  said  shares,  and  the  defendant  was  therefore 
justified  in  reselling  the  said  shares  to  protect  his  own 
interests  on  the  absconding  and  notorious  insolvency  of  the 
plaintiff."  The  plea  goes  on  to  allege  that  after  deducting 
charges  of  brokerage  there  was  no  profit  on  the  resale 
claimable  by  the  plaintiff.  To  portions  of  this  plea  the 
plaintiff  before  joining  issue  excepted,  but  it  was  agreed 
that  these  exceptions  should  be  argued  if  necessary  at  the 
trial,  and  I  do  not  think  it  necessary  to  now  refer  to  them 
in  detail.  Now  it  appears  from  the  evidence  that  on 
Oct.  12  the  [)laintiff  instructed  the  defendant  to  buy  for  him 
200  Salisbury  shares,  explaining  that  he  had  sold  a  call  of 
these  shares  and  the  call  had  been  made.  By  this  it 
appears  was  meant,  according  to  the  phraseology  of  the 
share  market,  that  the  plaintiff  in  consideration  of  a  certain 
payment  in  cash  had  given  some  person  the  right  to  demand 
delivery  from  him  of  these  shares  for  a  certain  jDoriod  and  at 
a  certain  price.  This  right  had  been  exercised,  and  the 
plaintiff'  was  therefore  obliged  to  deliver  shares  which  he 
did  not  in  fact  possess,  and  accordingly  instructed  the 
defendant  to  buy.  It  appears  that  the  defendant  for  his 
own  protection  at  first  asked  the  plaintiff  to  pay  him  the 
difference  between  the  "  call "  price  which  he  was  to  receive 
and  the  market  price  which  he  would  have  to  }  ay.  But  he 
had  had  at  least  one  previous  transaction  witli  the  plaintiff, 
A\ho  was  to  some  extent   known  to  him,  and   in  the  end  he 
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!«!>«•  did  not  insist  on  being  secured  in  this  manner  and,  the 
..  >o'.  shares  not  being  locally  procurable,  telegraphed  an  order 
Berii^nM.  for  them  to  Payne  and  Dunbar,  brokers  at  rietermaritz- 
burg,  which  order  was  executed  and  resulted  in  the  contract 
the  subject  of  this  action.  It  appears  that  according  to  the 
usual  custom  in  tliose  cases  the  brokerage  was  paid  by  the 
vendor  to  Messrs.  Payne  and  Dunbar  and  shared  by  them 
with  the  defendant,  each  receiving  half  per  cent.  The  con- 
tract was  concluded  by  Tayler  here  and  Payne  and  Dunbar 
in  Natal  in  their  own  names,  each  party  in  fact  acting,  as 
his  correspondent  it  is  stated  would  know,  as  agent  for  an 
undisclosed  principal.  After  the  contract  had  been  com- 
pleted by  telegraph,  Tayler  sent  Payne  and  Dunbar  by 
post  a  bought  note  similar  to  that  given  to  Bernstein  and 
accepted  in  writing  by  Bernstein  himself.  Apparently, 
however,  the  scrip  must  have  been  forwarded  before  this 
note  could  have  been  received  and,  apart  from  the  evidence 
of  special  custom — which  was  not  very  satisfactory  or  con- 
clusive, and  to  the  admissibility  of  portions  of  which  objec- 
tion might  perhaps  have  been  taken  —  apart  from  the 
evidence  on  this  point  I  should  be  disposed  to  hold  if  neces- 
sary, on  the  telegrams  put  in,  that  the  contract  was  in  such 
a  form  as  to  make  the  nominally  contracting  parties  per- 
sonally responsible.  If  that  be  so,  the  defendant  at  this 
time  had  made  two  contracts,  one  with  Payne  and  Dunbar 
and  tlie  other  with  the  plaintiff  as  his  agent,  and  both  theso 
contracts  ho  was  of  course  bound  to  perform.  The  contract 
having  been  made  on  the  Friday,  the  12th,  the  defendant 
alleges  that  on  the  following  morning  the  plaintiff*  authorised 
him  to  resell  the  shares,  the  price  of  which  appears  so  far 
not  to  have  materially  changed.  The  defendant,  however, 
admits  that  what  the  plaintiff  mainly  wanted  was  to  sell  a 
call  if  pos«<ible  at  a  profit,  and  he  explained  the  reason, 
namely  that  the  phu'utiff  wanted  cash,  and  that  the  ])rice 
paid  for  the  call  would  have  been  paid  in  cash,  while  if  the 
shares  had  been  sold  out  and  out  nothing  would  have  been 
paid  till  the  arrival  of  the  scrip.  On  the  evidence  I  think 
that  defendant  has  {'hUvaI  to  ])rove  that  the  plaintiff"  ever 
;ravf  him  express  instructions  to  sell  the  shares.  His  own 
evidence  on  the  jiuiut  was  very  weak  and  unsatislactoi-y.  and 
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it  is  not  only  positively  denied  by  the  plaintiff,  but  it  is  i«f8. 
quite  inconsistent  with  the  tenor  of  the  defendant's  remarks  ..  to- 
in  his  subsequent  conversation  with  Mr.  Coglilan  and  also  iiernftein  m. 
with  the  line  of  defence  adopted,  on  instructions  received 
from  him,  by  his  own  attorneys  in  their  letter  which  was 
put  in,  all  of  which  facts  taken  together  lead  me  to  the  con- 
clusion that  this  allegation  about  express  instructions  was 
really  an  after  thought,  and  that  this  portion  of  the  plea 
has  therefore  not  been  substantiated.  The  next  fact  to  be 
noticed  is  that  on  the  following  day,  Sunday  the  14th, 
Bernstein  left  Kimberley  for  the  Free  State  in  what  to  say 
tlie  least  of  it  were  exceedingly  suspicious  circumstances. 
It  appears  that  on  the  Saturday  his  speculations  had  turned 
out  badly  and  after  banking  hours  he  had  given  cheques  to 
the  amount  of  about  £-iOO,  which  cheques  on  the  Monday 
morning  were  dishonoured,  he  having  in  fact  only  a  few 
shillings  to  his  credit  at  the  bank.  He  gives  an  explana- 
tion as  to  the  provision  he  had  made  for  meeting  these 
cheques,  but  the  explanation  was  a  very  vague  and  weak 
one.  He  also  adds  that  he  went  to  the  Free  State  to  raise 
money  from  a  friend  of  his  for  purposes  of  speculation  and 
that  he  had  other  assets  elsewhere,  which  if  time  had  been 
given  him  he  would  have  been  able  to  realise.  However, 
when  his  cheques  were  dishonoured,  criminal  proceedinos 
were  taken  against  him,  and  are  still  pending,  for  obtaining 
money  under  false  pretences,  and  he  admits  that  among 
other  proceedings  he  had,  I  think  on  the  Saturday,  sold 
certain  shares  for  cash  which  he  had  bought  and  paid  for 
with  a  cheque  which  was  dishonoured.  His  friend  in  the 
Free  State  appears  in  the  circumstances,  as  is  not  surprising, 
not  to  have  seen  his  \yay  to  accommodate  him  with  an 
advance  ;  proceedings  were  taken  for  his  extradition,  but 
he  says  he  voluntarily  anticipated  their  formal  course  and 
returned  to  Kimberley  in  charge  of  a  police  officer,  arriving 
here  on  Sunday,  the  21st.  The  scrip  now  in  dispute  arrived 
from  Natal  early  on  the  following  morning,  but  had  been 
resold  in  anticipation  of  its  arrival  on  Thursday,  the  18th, 
by  the  defendant,  who  had  not  then  heard  of  the  plaintiff's 
arrest,  and  did  not  contem[)late  that  his  creditors  would  so 
shortly  be  gladdened  by  again   perceiviuu'  the  light  of  his 
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..  lu'  Kimberley  in  all  the  circumstances  mi^jht  fairly  be  described 
BenLsu-in  m.  ^v  tlie  word  "  ahscondln": "  seems  dithcult  to  deny,  and, 
while  I  am  anxious  to  avoid  prejudging  any  question  which 
may  have  to  come  before  auotlier  tribunal,  it  certainly 
seems  exceedingly  doubtful  whether,  if  the  crimimd  law 
had  not  been  brought  into  ])lay,  the  plaintiff  would  have 
returned  to  Kimberley,  as  he  alleges  was  his  intention, 
before  these  shares  arrived  from  Natal.  Now  the  above 
beino-  a  brief  and  1  trust  unprejudiced  descrijitioii  of  the 
material  facts  proved  in  evidence,  it  remains  to  apply  the 
law  to  them  and  to  consider  whether  they  substantiate  the 
defendant's  pleas  and  afford  a  valid  defence  to  the  present 
claim.  The  first  plea,  that  of  an  express  authority  to  sell, 
I  have  already  disposed  of.  As  to  the  allegation  that  tlie 
defendant's  proceedings  were  justified  as  a  negotiorum  gestio, 
very  little  need  be  said,  and  it  was  not  seriously  argued,  for 
it  is  perfectly  clear  that  the  defendant's  conduct  in  the  mat- 
ter was  not  dictated  by  a  desire  to  protect  the  intere^its  of 
the  plaintiff  but  to  protect  himself.  He  admitted  this  to 
Mr.  Fleming,  and  he  also  admitted  in  reply  to  the  Court 
that  he  had  acted  as  he  did  for  his  own  protection  and 
would  have  done  the  same  even  in  the  absence  of  the 
authority  alleged  to  have  been  received  from  the  plaintiff. 
Then  we  come  to  the  last  plea,  which  in  effect  comes  to  this, 
tliat,  because  the  defendant  had  chosen  to  make  himself 
personally  liable  to  a  third  party,  he  was  justified  in  the 
circumstances  in  saving  himself  by  throwing  overboard  his 
own  principal,  to  wlumi,  however,  according  to  the  princijdes 
of  the  law  of  agency,  ins  duty  and  ol>ligation  was  of  the 
strictest  pos.sible  character  (see  e.g.  Page,  N.O.,  vs.  Boss,  2 
App.  Cas.  .j2).  What  are  the  circumstances  on  whicli  the 
defendant  can  rely  as  affording  a  legal  justiiication  for  his 
lailure  to  })erform  his  contract  ?  Not  surely  the  mere  iact 
that  thtj  jiLiintiff  hid  left  Kimberley;  not  the  mere  fact 
that  he  was  brought  back  by  a  policeman,  or  that  he  had 
left  behind  him  certain  dishonoured  cheques;  not  even  as 
it  seems  to  me  all  the>e  circumstances  taken  together.  It 
is  true  that  they  may  have  rendered  it  very  improbable  that 
tile  [ilaintiff  would  return  in  time  to  claim  the  iuliilment  of 
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his  foiitniot :  tliov  mav  have  ovon  ronderod  tho  (lofondant's  ,]^^\ 
conduct,  in  acting  on  the  assurapticm  that  no  such  claim  ■•  '"• 
would  be  made,  not  unreasonable  from  the  point  (A  view  of  ^-^wfj"  "*• 
a  business  man  who  of  two  risks  elects  to  incur  that  which 
he  regards  as  the  least  serious.  But  what  had  hajipened, 
as  between  principal  and  agent,  to  disentitle  the  former 
from  claiming  the  benefit  of  tiie  contract  he  had  made  from 
the  latter,  who  had  voluntarily  undertaken  any  risks  which 
it  might  involve  ?  I  will  go  further  and  take  the  illustra- 
tion which  I  suggested  during  the  argument, — supposing 
the  plaintiff  had  died  or  his  estate  had  been  sequestrated, 
between  the  date  of  the  contract  and  the  date  for  its  per- 
formance, what  defence  could  there  have  been  against  an 
action  brought  on  this  contract  by  his  legal  representative  ? 
Suppose  for  instance  Mr.  Fleming,  the  unfortunate  recipient 
of  one  of  these  dishonoured  cheques,  had,  on  the  disappear- 
ance of  the  plaintiff,  obtained  an  order  for  compulsory 
sequestration,  and  a  trustee  had  been  elected.  Upon  the 
arrival  of  the  scrip,  surely  the  trustee  would  have  had  an 
action  for  its  delivery  or  for  any  damages  which  the  estate 
could  be  sliewn  to  have  sustained  owing  to  the  defendant's 
failure  to  deliver.  It  is  true  that  the  insolvency  of  a  prin- 
cipal terminates  the  mandate  of  his  agent  as  to  future  trans- 
actions, but  1  am  not  aware  that  it  has  ever  been  held  to  be 
a  defence  in  a  case  like  the  present  against  the  non-perform- 
ance of  an  executory  contract  and  no  authority  it  was 
admitted  could  be  produced  for  such  a  proposition.  As  to 
the  English  cases  cited,  they  do  not  assist  the  defendant  but 
rather  the  contrary.  They  wei-e  both  cases  arising  out  of 
the  speculative  transactions  of  Sir  K.  Harvey,  which  were 
terminated  by  his  suicide  and  the  suspension  of  his  bank  at 
Xorwicli.  Tliese  cases  were  in  part  decided  on  the  rules 
and  regulations  of  the  London  Stock  Exchange,  and  so  far 
are  not  directly  a})}ilicable.  In  Croideys  Claim,  for  instance, 
L.  K.  18  E(j.  182,  the  contract  notes  were  "'expressed  to  be 
subject  to  the  rules  and  usages  of  the  London  Stock  Ex- 
change," and  on  this  fact  the  late  3Iaster  of  the  Eolls 
ex[)ressly  based  his  judgment.  Lut,  in  so  far  as  these  deci- 
sions were  based  on  the  general  law  of  principal  and  ao-ent, 
they  are  distinctly  against  the  defendant.     In  Sc-n'mr/rour'fi 
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1888.  Claim,  8  Ch.  App.  921,  the  stock  was  sold  by  the  brokers 
"  »o'  without  express  instructions  after  Sir  R.  Harvey  shot  him- 
B*ni«tein  m.  pelf,  and  the  brokers,  who  were  personally  responsible,  being 
apprehensive  of  a  further  fall  in  the  market.  James,  L.J., 
said  : — "  If  the  closing  of  the  account  had  resulted  in  any 
loss  to  liim,  possibly  it  would  have  been  a  very  good  set  off. 
The  executors  would  have  said,  '  we  owed  you  money,  but 
vou  closed  the  account  earlier  tlian  you  ought  to  have  done, 
and  the  result  is  you  have  exposed  us  to  loss.'  There  is, 
however,  no  such  case  made  here  and  no  loss  arose  to  them 
through  the  closing  of  the  transaction  on  the  16th,  18th 
and  19th,  instead  of  on  the  28th  July ;  "  and  Mellish,  L.J., 
said  : — "  I  am  not  aware  that  there  is  any  difference  between 
tite  purchase  of  stock  or  shares  and  the  purchase  of  wlieat  or 
cotton.  If  a  broker  has  purchased  a  quantity  of  cotton,  or 
other  goods,  and  has  paid  for  it  out  of  his  own  money,  and 
has  got  an  order  from  his  principal  that  he  may  sell  for  the 
purpose  of  recouping  himself  the  amount  which  he  has 
actually  paid,  but  the  principal  has  told  him,  *  I  think  you 
had  better  not  sell  till  the  1st  of  August,'  and  he,  being 
afraid  the  market  will  fall,  sells  a  fortnight  too  soon,  that, 
upon  the  ordinary  principles  of  law,  would  not  entirely 
deprive  him  of  his  right  to  recover.  He  would  still  be 
entitled  to  recover  the  money  he  had  laid  out  on  behalf  of 
the  principal ;  but  the  principal  would  have  a  counter- 
claim against  him  for  damage,  if  any,  which  might  have 
resulted  from  the  fact  of  selling  a  fortnight  earlier  than  he 
ought  to  have  done.  But  if  it  turned  out  that  the  market 
kept  continually  falling  during  the  fortnight,  so  that  the 
sale  was  in  fact  a  gain  to  the  principal's  estate,  in  that  case 
there  would  be  nothing  to  recover."  And  these  observa- 
tions were  expressly  referred  to  and  adopted  by  Jessel,  M.R., 
in  Crowley  8  Case.  The  fact  is  that  the  present  is  one  of 
those  hard  cases  which  if  Judges  are  not  careful  are  apt  to 
make  bad  law.  The  defendant,  in  the  circumstances  in 
which  he  found  himself,  ran  the  risk  of  his  principal 
demanding  the  performance  of  the  contract.  If  the  shares 
meanwhile  had  fallen,  I  feel  no  doubt  that  the  plaintiff 
neither  would  nor  could  have  performed  it.  It  was  an 
aUat(jry  contract,  or  what   is  commonly   called  a  gambling 
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transaction,  which  the  defendant  chose  to  undertake  as  '^**^- 
af^ent  on  behalf  of  a  speculator  with  no  capital  at  his  back  »■  t°- 
in  the  event  of  the  transaction  resulting  in  a  loss.  In  point  ^^^*:^|,"  "*• 
of  fact,  it  resulted  in  a  profit,  and  when  the  scrip  arrived 
the  plaintiff  was  ready  and  willing  to  receive  and  pay  for  it, 
or,  what  came  to  the  same  thing,  he  instructed  the  defen- 
dant to  resell  and  credit  him  with  the  balance  on  the  two 
transactions.  He  now  claims  damages  owing  to  the  defen- 
dant's failure  to  do  so ;  and  it  is  no  defence  for  the  broker 
to  explain  that  he  had  already  sold  the  shares  to  some  one 
else  in  order  to  secure  himself.  As  to  damages,  very  little 
need  be  said,  as  it  was  agreed  during  the  argument  that  if  the 
plaintiff  recovered  they  should  be  fixed  at  the  sum  of  £1,200, 
which  represents  as  nearly  as  possible  the  difference  between 
the  contract  price,  say  £7  2s.  6d.,  and  the  price  at  the  time 
of  the  breach,  say  £13  2s.  6d.,  after  deducting  the  usual  one 
per  cent,  commission  on  the  resale  which  the  plaintiff  on 
Oct.  22  instructed  the  defendant  to  effect.  There  will 
therefore  be  a  judgment  for  the  plaintiff  for  the  sum 
of  £1,200.  In  the  peculiar  circumstances  of  the  case  I 
hope  that  we  shall  not  be  asked  to  make  any  order  as  to 
costs. 

Solomon  and  Cole,  JJ.,  concurred. 

Jouhert  said  that  the  plaintiff  would  not  ask  for  costs. 

Judgment  accordingly  for  the  plaintiff  for  £1,200,   no 
order  as  to  costs. 

tPlaintifPs  Attorneys,  Coghlan  &  Coghlan."] 
Defendant's  Attorneys,  Caldecott  &  Bell.  J 
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Friis  vs.  British  United  D.  jM.  Co. 

Contract  of  Sale. — Delivery. — Dominium. — Rescission 
of  Contract. 

A  mining  Company  agreed  to  sell  to  F.,  an  engineer,  tivo 
engines  for  a  certain  price,  to  he  paid  not  in  cash  hut  in 
work  and  lahoiir,  and  in  effecting  repairs  to  other 
machinery.  F.  tlien  proceeded  to  remove  some  of  the 
fittings  of  the  engines,  with  the  Jcnoivledge  of  the  Company's 
manager,  ivho,  as  F.  alleged  hut  as  he  himself  denied,  at 
the  same  time  authorised  him  to  remove  the  engines. 
Before  he  had  done  so,  however,  the  Company  discovered 
that  F.'s  execution  of  the  repairs  which  he  had  in  hand 
was  unsatisfactory  and  inefficient,  and  accordingly  declared 
the  contract  at  an  end.  F.  sued  for  the  "restoration"  of 
the  engines,  which  were  still  on  the  Company  s  premises,  and 
for  damages  for  their  detention.  Held  (Solomon,  J., 
diss.),  that  the  property  in  the  engines  had  not  2^cissed. 
Held  also,  unanimously  on  the  facts,  that,  assuming  the 
property  not  to  have  passed,  the  defendants  ivere  entitled 
to  rescind  the  contract  and  resist  the  claim  for  specific 
performance. 

i«9.  The  ])l;iiiitiff  in   this  action,  a   mechanical   engineer  at 

!,'■■;<>.  Hnltlontein,  sued    the    defendants,  a    Mining    Comjnmy   at 

March  it!  J)utoitspau,  foi'  the  restoration  of  two  engines  or  payment  of 

Frib<v.'.  their    value    and    daniao-ijs    for    wrongful    detention,      Tlie 

Hntisti  Liiit'il     1       ,  •  11  1      ,1  I  CI        i       c\-       -ituic)        1 

i>.  M.  Co.  <l(!claration  alleged  tliat  on  or  about  oept.  zo,  l<Sc><>,  the 
defendants  sold  and  delivered  to  the  plaintiff  certain  two 
steam  engines  for  the  price  of  £200,  of  which  it  was 
expressly  agreed  that  a  sum  of  £60  10s.  Od.  then  due  from 
tlie  defendants  to  the  plaintiff  should  be  set  off  or  taken  in 
}iart  paynient,  while  the  balance  should  be  paid  or  liquidated 
by  amounts  to  become  due  from  the  defendants  to  the 
plaintiff  in  respect  of  W(;rk  and  labour  to  be  done  thereafter 
by  liim  ibr  them  from  time  to  time  at  their  request.  Aft(;r 
such  sale  and  d(divery  as  af  n-esaid  had  been  completed,  the 
I'laintilf  prociM'iled  to  removfi  the  said  engines  from  the 
<ietend;tuts'    jiremis(s,    and    did    in    fact    n-move    a    portion 
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thereof,  and  at   the  request  of  the  defendants  tierformed      J^s^ 

'  ^  .  '  Feb.  19. 

certain  work  and  labour  in  part  payment  or  liquidation  of        ••  'f^^- 
the    said    balance    as    agreed.     Thereafter    the    defendant      March  u. 
Company  wrongfully  and  improperly  retook  posse.'^sion   of  j^rituli^'unit 
the  said   engines,  and  still  retained  posses'^ion  thereof  and     i>ii-^'»- 
refused  to  restore  the  same,  and  also  refused  to  allow  the 
plaintiff*  to  carry  out  the  agreement  as  he  was  at  all  times 
ready  and  willing  to  do,  in  consequence  of  which  and  of 
such  wrongful  detention  by  the  defendants  as  aforesaid  tlie 
plaintiff  had    sustained    loss    and    damage,    etc.      To   this 
the  defendants  pleaded,  admitting  the  sale  but  denying  the 
delivery  of  the  engines,  and  stating  that  it  was  agreed  that 
in  satistaction  of  tiie  purchase  price  of  £200  the  plaintiff 
should  in  a  workmanlike  and  efficient  manner  repair  certain 
other  engines  belonging  to  the  defendants  and  place  thein 
in  a  condition  to  perform  their  ordinary  work.     The  plaintiff 
instead  of  doing  this  executed  the  repairs  in  question  in  a 
negligent,  unworkmanlike  and  inefficient  manner,  so  that 
the  said  engines,  instead  of  being  made  capable  of  perform- 
ing their  ordinary  work,  were  much  damaged  and  rendered 
useless  to  the  defendants.     The  defendants  denied  that  any 
portion  of  the  engines  sold  was  removed  with  their  know- 
ledge,  or   that    they   were   at   any   time   delivered   to   the 
plaintiff,  or  that  the  work  and  labour   performed   by  the 
plaintiff  was   in   accordance   with   the   terms   of    tlie   said 
agreement.     They  admitted  that   they  retained  possession 
of  the  said  engines  and  refused  to  deliver  them  but  denied 
that  the  detention  was  unlawful  or  that  the  plaintiff  had 
suffered  damage  as  alleged.     The  plaintiff  joined  issue. 

In  support  of  these  pleadings  evidence  was  adduced  by 
both  sides  at  great  length  ;  but  as  the  facts  are  fully  set 
forth  in  the  judgments  reported  below,  a  brief  outline  of  its 
general  effect  will  be  here  sufficient.  It  appeared  that  the 
plaintiff  at  the  beginning  of  September  was  requested  to 
give  the  defendants  a  rough  estimate  of  the  cost  of  putting 
certain  machinery,  including  five  engines,  into  repair  and 
accordingly  furnished  such  estimate,  without  however  bind- 
ing himself  as  to  price,  and  was  instructed  to  do  the  work. 
Among  these  engines  was  a  hauling  engine,  which  formerly 
belonged  to   the  British   Company,  and  a  washing  engine. 

Vol..   V.-"Pai:t  n.^    C.  W.  T 
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JHS9.        formerly  tlie  proi>erty  of  the  Eldorado  Company,  these  two 
"  ,2p-      companies  havinj:^  shortly  before  been  amalgamated  by  the 
iia2chi4.     defendant   Company.     The    liauling    engine   among    other 
Brif^hYnited  '"^PftTS  had  to  be  supf-lied  with  new  piston  rings,  while  the 
i>.  M.co.      wa-ihing   engine   required   a   patcli   on   tlie   crown-plate   of 
the  boiler.     Alter  tlie  plaintiff  had  repaired  the  former,  and 
while  the  latter  was  still  under  repair,  a  question  arose  with 
regard  to  two  other  disused  washing  engines,  the  property 
of  the  defendants  and  formerly  belonging  to  the  Eldorado 
Company.     The  plaintiff  reported  that  it  would  cost  a  good 
deal  to  repaii-  these  engiries,  and  a  suggestion  was  made  that 
he  shonM  take  t'leni  over  himself;  and  it  was  ultimately 
agree;!,  as  admitted  on  the  pleadings,  tliat  he  should  buy 
them  for  £200,  the  purchase  price,  however,  not  to  be  paid 
in  cash  but  to  be  worked  out  by  the  plaintiff  in  repairing 
niacliinery,  etc.     The  arrangement  for  the  sale  was  made  on 
behalf  of  the  defendants  by  tlieir  claim  manager,  Mr.  Scott, 
acting   under   instructions   from   their   managing    director, 
Capt.  ]\Iacdonald ;  according  to  tiie  plaintiff,  Scott  at  the 
time  of  the  sale  asked  him  to  take  away  the  engines  as  soon 
as  possible  as  they  were  lying  in  the  road  ;  but  Scott,  while 
admitting  that  he  said  scmiething  to  this  effect,  stated  that 
this  took  place  at  a  subsequent  interview,  while  Macdonald 
asserted  that  it  was   expressly  arranged  that   the  engines 
should  not    be  delivered   till  the   work  contracted  for  was 
completed.     A   few  days  after  the  sale,  the  plaintiff  went  to 
the  defendant  Company's  premises  and  removed  the  fire-bars 
and  ash-pan  belonging    to  the  engines.     On    this   occasion 
no  i-epresentative  of  the  defendants  was  present,  but  two  or 
three  days  afterwards  the  plaintiff',  accompanied  l)y  a  cab- 
driver  named  iMuller,  went  and  removed  some  of  the  other 
littin;:s,  such    as    lubricators,   wliistles,   f-team-gange,  spring 
lialanees  and  eccentric  straps.     He  also  obtained  from  Davis, 
th(,'    defendants'    floor-inana;ier,   a   donkey  })ump   which    he 
thongiit,  but  as  it  turned  out  erroneously,  belonged  to  the 
engines  puiehased.     While  tlie  plaintiff  was  unscrewing  and 
taking  off  tht;   fittings,  Macdonald  was   present  and  a  con- 
versation took  plaee  as  to  the  purport  of  which  there  was  a 
gieat  conflict  of  evidence.     The  })laintift;"s  vei'sion,  in  which 
lie  was  fullv   eorrolxirati d  bv   Muliei'.   was  that  ^lacdonald 
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aakerl  if  he  was  going  to  remove  his  property  and,  on  his  »««» 
replying  "  Yes,"  added  "  Take  them  away  as  soon  as  you  can  ••  '^l- 
as  they  are  lying  in  my  road."  Macdonald  also  remarked  March  i*. 
that  he  supposed  the  plaintiff  was  going  to  make  £300  or  BritiJu  Vnitod 
£400  out  of  the  bargain,  to  which  he  replied  that  he  would  ^-  ^  ^"''* 
be  satisfied  with  less.  Macdonald  admitted  having  made 
this  last  observation,  as  a  sort  of  joke,  but  wholly  denied  the 
correctness  of  the  version  given  by  tiie  plaintiff  and  Muller 
of  the  rest  of  the  conversation.  He  said  that  the  plaintiff 
merely  asked  permission  to  remove  the  fittings  to  a  place  of 
safety,  as  such  articles,  when  disused  engines  were  left 
lying  about,  were  apt  to  get  lost  or  stolen,  and  that  to  this 
he  assented,  believing  that  the  plaintiff  intended  to  put 
them  wiien  unscrewed  into  one  of  the  Company's  sheds.  He 
did  not,  however,  raise  any  objection  when  he  found  they 
had  actually  been  taken  away,  as  it  did  not  occur  to  him 
that  this  could  amount  to  a  delivery  of  the  engines,  which  he 
had  never  intended  to  give  until  the  plaintiff  had  performed 
his  part  of  the  agreement.  Witli  regard  to  the  donkey 
pump,  however,  he  did  write  and  demand  its  return  without 
delay,  adding  that  "  it  does  not  belong  to  the  engines  you 
purchased,'  and  the  pump  was  returned  accordingly.  Before 
this  time,  but  after  the  date  of  the  sale,  it  appeared  that 
Macdonald  had  reason  to  be  dissatisfied  with  the  plaintiffs 
repairs  to  the  "  British  "  or  hauling  engine,  which  since  it 
was  lepaired  had  not  worked  in  a  satisfactory  manner. 
Macdonald  consulted  a  mining  engineer,  a  Mr,  Mercer,  the 
chief  engineer  of  the  Griqualand  West  Company,  as  to  the 
cause  of  this,  and  it  was  ascertained  that  it  uas  attributable 
to  the  piston  rings  not  fitting  properly  on  the  cylinder  and 
consequently  permitting  steam  to  escape.  New  rings  were 
tlien  supplied  by  another  mechanic  and  the  engine  had 
worked  properly  ever  since.  Tlie  plaintiff  indeed  admitted 
that  there  had  been  a  mistake  in  tlie  turning  and  fitting  of 
these  ring's,  whieli  had  been  made  round  while  the  cvlinder 
was  oval,  and  agreed  that  the  cost  of  replacing  them  by 
others  should  be  dedueterl  from  his  account.  Almost 
immediately  after  he  liad  removed  the  fittings,  liowever,  a 
more  serious  incident  occurred,  namely,  the  bursting  of  the 
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}'*^-  boiler  which  had  been  patched,  and  of  which  the  patch  gave 
-   i|!J-       wav  on  the  first  or  second  day  after  resuming  work  with  the 

March u.  engine.  The  question  of  the  cause  of  this  Mas  also  referred 
Brifis^hVuited  by   both    parties    to   Mr.   Mercer,    who   reported   that    the 

u.  M.co.  iniraediate  cau<e  was  overheating,  the  result  of  a  deficiency 
of  water  and  of  there  being  no  water  on  the  crown  plate, 
and  in  c<nisequence  he  considered  that  the  plaintiff  was  not 
liable  for  the  expense  of  again  repairing  the  boiler,  and 
accordingly  it  was  subsequently  repaired  by  workmen  in 
the  employ  of  tlie  defendants.  The  investigation  into  the 
causes  of  this  accident  led,  however,  to  the  discovery,  as 
alh^L'ed  l)y  the  defendants,  of  such  serious  defects  and  faults 
in  the  plaintiffs  workmanship  as,  taken  in  connection  with 
the  mistake  as  to  the  i)istun  rings  of  the  other  engine,  to 
render  it  necessary  to  terminate  the  contract  with  him  and 
decline  to  allow  him  to  do  any  more  repairs  on  their  behalf, 
while  at  the  same  time  they  expressed  their  willingness  to 
pay  him  whatever  he  was  entitled  to  for  the  work  and  labour 
actually  done.  The  plaintiff,  however,  insisted  on  adhering 
to  the  original  agreement  and  wrote  through  his  attorney 
<lemanding  "immediate  delivery"  of  the  engines  purchased 
and  threatening  legal  proceedings  in  deiault.  The  defen- 
dants in  reply  asked  the  plaintiff  to  send  in  his  account,  and 
U)  return  the  fittings  removed,  failing  which  legal  proceed- 
ings would  be  instituted  therefor  as  well  as  for  damages  to 
the  Company  occasioned  by  his  bad  workmanship.  At  the 
trial  a  large  amount  of  evidence  was  taken  as  to  the 
character  of  the  plaintiffs  workmanship  especially  with 
reference  to  the  patch  on  the  boiler.  The  effect  of  this 
evidence,  as  already  stated,  will  sufficiently  appear  from  the 
judgJTients  of  the  Court.  But  it  may  be  snid  generally  that 
the  plaintiff,  while  admitting  that  neither  he  nor  the 
blacksmith  to  whom  he  entrusted  the  actual  execution  of 
the  work  had  had  much  experience  in  boiler-making, 
asserted  that  the  job,  for  the  amount  charged,  was  suflHciently 
well  done,  and  would  have  served  the  purpose  had  it  not 
bten  for  the  overheating  which  caused  the  accident.  He 
denied  that  as  alleged  by  the  defendants  the  bolts  were 
|. laced  too  near  the  edg<'  of  the  pat(di,  or  too  far  aj)art  from 
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one  another,  or  that  the  bolts  themselves  were  of  an  inferior        '"s'- 

'  .  Keb.  19. 

quality.     Other  complaints  made  by  the  defendants  were         ••   f- 

that    the    plaintiff  had    been    neglip^^nt    in    using   asbestos      March  u. 

between    the   patch    and    the    original    metal    instead   of  Bri|[^'",*'Vi'ited 

caulking,  in  using  studs  instead  of  rivets,  in  leaving  an  iron 

plug  in  the  plate  instead  of  inserting  a  lead  or  fusible  plug, 

and  in  not  testing  up  to  a  sufficient  pressure  after  finishing 

the  job.     To  this  the  plaintiff  replied  that  he  had  tested  up 

to  60  lbs.,  which  in  the  circumstances  was  sufficient,  and 

that  he  ha'i    specially  informed   the  engine-driver   that   a 

fusible  l)lug,  which   it  was  admitted  would  probably  have 

avoided  the  accident,  would  be  ready  when  required,  and 

had  asked  him  to  send  for  it  before  beginning  work,  while  as 

to  the  use  of  rivets  and  of  caulking  the  position  of  the  patch 

in  the  former  instance  anci  the  siiape  of  the  plate  in  the 

latter   were    such    as    to   render    this    impracticable.     At 

the  conclusion  of  the  evidence 

Cruerin,  for  the  plaintiff,  argued  on  the  facts  that  there 
had  been  a  delivery  of  the  property,  and  the  plaintiff,  with 
the  consent  of  the  defendants'  representative,  had  exercised 
acts  of  ownership  over  it.  Moreover  there  was  ni .thing  in 
the  plaintiff's  workmanship  to  justify  repudiation  of  the 
contract :  Chitty  on  Contracts,  11th  ed.  52o. 

Frames,  contra,  contended  that  nothing  had  taken  place 
which  amounted  to  a  constructive  delivery  of  the  engines. 
Even  if  Si-ott,  who  was  merely  an  agent  for  the  sale,  did 
authorise  the  removal  of  these  things,  that  would  not  bind 
the  Company:  Storij  on  Agency,  §§  120,  134;  Zeederberg 
&  Co.  vs.  Bosman  &  Co.,  Foord's  Rt^p.  37.  [Laurence, 
J. P.,  referred  to  Consolidated  D.  M.  Co.  vs.  Cajje  D.  M. 
Co.,  1  H.  C.  ■^•\^.\  As  to  the  meriis,  there  was  ample 
evidence  of  the  plaintiff's  incompetence  to  perform  properly 
his  part  of  the  agreement :  Addison  on  Contracts,  8th 
Ed.  404,  405  and  Pothier,  note  in  loc.  Although  there  was 
no  alternative  claim,  the  defendants  were  willing  to  pay 
the  plaintiff  whatever  the  Court  might  tind  to  be  due  for 
work  and  labour  actually  performed. 

Guerin,  iu  reply,  as  to  C( instructive  delivery,  referred  to 
Barge,    Juta's     Ed.     132;    Savigny,    Er>kino"s    transl,    <>th 
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i»fl9.        Ed.  152.     He  also  referred,  as  to  the  aj^eut's  authority  and 

Feb  i9  '  <-  •' 

- "  2»"      the  right  to  repudiate,  to  Chitty  on  Contracts,  203,  677. 

Marcii  U. 

o-»w'1'*.t''*..^       ^wn  adv.  vult, 

British  United 
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Postea  (March  14),— 

Solomon,  J.,  said : — The  plaintiif  in  this  action,  who  is  a 
mechanical  engineer  carrying  on  business  at  Bultfontein, 
claims  from  tlie  defendant  Company  the  restoration  of  two 
engines  or  their  value,  and  damages  for  their  wrongful 
detention,  or  in  the  alternative  he  claims  damages  for 
breach  of  contract.  The  plaintiff's  case  is  that  on  the  25th 
of  September,  1888,  the  defendant  Company  sold  and 
delivered  to  him  the  two  engines  in  question  for  the  price 
of  £200,  which  price  was  to  be  paid  not  in  money  but 
in  work  and  labour  to  be  performed  by  the  plaintiff  for  the 
defendant  Company ;  that  after  such  sale  and  delivery  he 
removed  a  portion  of  the  said  engines  from  the  premises  of 
the  defendant  Company,  and  performed  certain  work  for 
them  in  terms  of  the  agreement ;  but  that  the  defendant 
Company  thereafter  re-took  possession  of  the  engines,  and 
refused  to  allow  the  plaintiff  to  carry  out  his  agreement 
although  he  was  at  all  times  ready  and  willing  to  do  so. 
The  defendant  Company  admit  the  sale  of  the  two  engines 
for  the  sura  of  £200  but  deny  the  delivery.  They  say  that 
it  was  agreed  that  in  satisfaction  of  the  said  sum  the 
plaintiff  should  in  a  workmanlike  and  efficient  manner 
repair  certain  other  engines  belonging  to  the  defendants ; 
but  that  the  plaintiff  failed  to  perform  his  agreement 
inasmuch  as  he  executed  the  repairs  in  a  negligent  and 
inefficient  manner.  They  deny  that  any  portion  of  the 
engines  was  removed  with  their  knowledge,  and  they  now 
claim  the  right  to  retain  possession  of  the  said  engines. 
Upon  these  pleadings  it  is  clear  that  issue  is  joined  upon 
several  very  important  questions  of  fact,  and  the  most 
difficult  part  of  our  duty  in  giving  judgment  in  this  case  has 
been  out  of  a  mass  of  conflicting  evidence  to  come  to  a 
decision  as  to  what  the  facts  of  the  case  really  are.  Now 
naturally  the  first  rjucsiion  to  be  determined  is  what  were 
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the  precipe  terms  of  the  contract  entered  into  between  the      ^V**'- 
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parties,  and  on  this  point  I  cannot  say  tliat  I  feel  much  ••  ^o- 
difticulty.  It  appears  that  Macdonald,  the  managing  March^u. 
director  of  the  defendant  Company,  entered  upon  his  duties  uri^sh  united 
on  the  1st  September  hist ;  and  seeing  that  there  was  a  ^-  ^-  ^-  • 
hauling  engine  belonging  to  the  defendants  which  reqniied 
repairing  he  consulted  his  claim  manager,  Scott,  and  by  his 
advice  early  in  September  he  sent  for  the  plaintiff  to  ask 
him  to  undertake  tiie  repairs.  In  response  to  this  requf  st 
the  plaintiff  went  to  the  premises  of  the  defendant  Company 
and  undertook  to  repair  tlie  engine.  A  few  days  after, 
Macdonald,  seing  that  there  were  a  number  of  other  engines 
which  required  repairs,  took  the  plaintiff  round  the  works, 
pointed  out  four  other  engines  to  him,  and  asked  him  to 
give  him  an  estimate  of  the  cost  of  repairing  these  engines. 
The  plaintiff  examined  the  engines  and  gave  jMacdonaid  a 
rough  estimate,  which  it  is  admitted  on  both  sides  did  not 
in  any  way  bind  the  plaintiff  in  his  charges,  but  which  was 
merely  prepared  as  a  guide  for  Macdonald.  After  receiving 
the  estimate  Macdonald  instructed  the  plaintiff  to  put  these 
four  engines  in  good  repair,  and  the  plaintiff  undertook  to 
do  so.  On  this  same  occasion  Macdonald  also  pointed  out 
to  tlie  plaintiff  the  two  engines  which  are  in  question  in  this 
suit  and  asked  him  to  see  what  repairs  they  needed.  Tiie 
plaintiff'  examined  them  and  said  that  it  would  cost  a 
considerable  amount  to  repair  them.  He  at  the  same  time 
offered  to  buy  one  of  the  engines  if  Macdonald  would  let 
him  have  it  cheap ;  but  no  agreement  of  any  sort  whs  come 
to  on  this  occasion.  A  few  days  after  the  plaintiff  again 
approached  Macdonald  with  regard  to  the  j)urchase  of  this 
engine ;  and  it  was  ultimately  agreed  that  the  plaintiff 
should  purchase  the  engine  for  the  sum  of  £120.  the  price 
to  be  paid  not  in  money  but  to  be  liquidated  by  amounts 
coming  due  to  tlie  })]aiutiff  in  respect  of  the  work  which  he 
had  undertaken  to  do  on  behalf  of  the  defendants.  Mac- 
donald states  that  he  further  stipulated  that  the  plaintiff 
was  not  to  have  tiie  engines  until  the  completion  of  his 
work  ;  but  I  am  not  satisfied  on  the  evidence  that  anv  such 
stipulation  was  made.  And  here  I  m,iy  at  once  sav  directlv 
that  1  was  not  very  favour ibly  impressed   bv  the  manner  in 
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y!b\t       which  MaodonaW  gave  his  evidence.     Upon  this  particular 
••  .^-       point,  which   is  a  matter  of  such  vital  importance  to  the 

Maroh^i4.      defendants'  case,  it  does  seem  most  extraordinary  that  no 
BriHJh'Lnite<i  Q'lGstions  were  put  to  the  plaintiff  in  cross-examination,  and 

D.Ai.  to.      J  ^^  disposed  to  believe  that  it  was  altogether  an  after- 
thou^'ht   on    Macdonnld's   part.      I   believe   the   plaintiff's 
evidence  that  upon  this  occasion  nothing  whatever  was  said 
on  the  question  of  delivery  but  that  he  merely  agreed  to 
hny  the  engine  for  £120.     A  few  days  after  this,  on  the 
2oth  of  September,  Macdonald  sent  Scott  to  the  plaintiff  to 
ask  if  he  would  not  buy  the  two  engines  for  £200  instead  of 
one  only  for  £120,  the  mode  of  payment  to  be  the  same, 
and  after  some  negotiations  the  plaintiff  agreed    to    this. 
The  plaintiff  further  adds  that  on  this  occasion  Scott  told 
him  he  might  remove  the  engines  as  soon  as  he  pleased  as 
they   were    in    the   way.      Scott,   however,  who   gave  his 
evidence  very  fairly,  states  that  this  took  place  a  few  days 
afterwards  and  I  think  it  is  quite  possible  that  the  plaintiff 
may  be  mistaken  on  this  point,  and  that  Scott's  version  of 
the  transaction  is  the  correct  one.     1  therefore  come  to  the 
coiiclusion  on  the  question  of  iact  that  the  contract  between 
the  parties  was  that  the  plaintiff  should  buy  the  two  engines 
for  £200,  the  payment  to  be  made  in  the  manner  already 
wet  forth,  and  that  no  stipulation  was  made  at  that  time  as 
to  when  the  engines  were  to  be  delivered.     Had  the  case 
rested  there,  then  it  is  clear  that  the  property  in  the  engines 
would  not  have  passed  to  the  plaintiff,  and  that  he  could 
not    have   claimed   delivery  of  the  engines   until   he   had 
performed    his   part   of  the   contract.      And   here   I   may 
observe  that  it  is  a  question  whether  such  a  contract  as  this 
could  he  called  a  sale  within  the  strictly  legal  meaning  of 
that  term.     One  of  the  essential  requisites  of  a  sale  is  that 
the  price  must  be  certain  and  must  consist  of  money.     In 
this  case  the  price  no  doubt  was  fixed,  but  it  was  not  to  be 
paid  in  money  but  to  be  liquidated  by  work.     I  am  inclined 
to   think   that  such   a  contract   would  more   correctly   fall 
under  the  category  of  the  Innominate  Contract  do  ut  facias. 
However,  whatever  the  name  of  the  contract  may  be,  the 
re>nlt   in  either  case  up  to  this   point  would  be   as  I   have 
slated,     lint  the  matter  does  not   rest  here,  for  according  to 
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tlie  defintl ants'  own  o\  idt  nre  t^vo  or  three  days  after  the       . '^^a- 

•^  .  Fel>.  19. 

conclusion  of  the  contract  Scott  told  the  plaintiff  that  he  ..  ^<»- 
miglit  remove  the  et)gines  at  once.  Now  if  Scott,  the  claim  March  u. 
manager  of  the  defendant  Company,  possessed  the  requisite  jjriuIihVnited 
autiiority,  and  if  the  plaintiff  had  thereupon  gone  to  the 
defendants'  preniises  and  removed  the  engines,  there  could 
have  been  no  question  that  such  a  taking  possession  of  the 
engines  by  the  plaintiff  with  the  defendants'  consent  would 
have  been  a  legal  delivery.  Such  a  delivery  would  in  law 
have  transferred  the  property  to  the  plaintiff  before  the  price 
was  paid  even  if  the  contract  is  to  be  regarded  as  a  legal  sale. 
For  if  it  was  a  sale,  it  was  a  sale  on  credit,  and  the  pro{)erty 
would  pass  immediately  upon  delivery  though  the  price  had 
not  yet  been  paid.  If  the  contract  was  not  a  sale  but  an 
innominate  contract,  tlie  property  would  also  have  passed 
upon  delivery.  But  upon  this  point  it  is  sufficient  to  say 
that  I  agree  with  the  contention  of  the  defendants'  counsel 
in  his  able  argument  that  Scott  had  no  right  to  authorise 
the  plaintifif  to  take  away  the  engines.  He  was  merely 
employed  by  Macdonald  to  ask  the  plaintiff  to  buy  the  two 
engines  for  £200  instead  of  one  engine  for  £120,  and  he  had 
no  power  to  go  beyond  the  terms  of  his  mandate.  The  sale 
and  purchase  of  engines  did  not  fall  within  the  general 
scope  of  bis  duties  as  claim  manager,  and  as  he  had  no 
special  mandate  from  the  defendant  Company  to  deliver  the 
engines  the  permission  given  by  him  to  the  plaintiff  to 
remove  them  would  have  no  effect  in  law  to  pass  the 
property.  This,  however,  is  a  question  of  law  which  the 
plaintiff  himself  could  scarcely  be  expected  to  have  ap- 
preciated at  the  time.  He  at  any  rate  believed  that  Scott 
had  the  right  to  authorise  him  to  remove  the  engines,  and 
accordingly  he  soon  afterwards  sent  a  man  down  with  a 
Scotch  cart  to  take  away  in  the  first  instance  some  of  the 
fittings.  The  man  went  down,  took  away  the  fire-bars  and 
ash-{)an  and  removed  them  to  the  plaintiffs  premises.  On 
this  occasion  neither  j\racdonald  nor  any  of  the  other  em- 
ployes of  the  defendant  Company  appear  to  have  been 
present  or  to  have  known  what  had  taken  place.  Two  or 
three  days  after,  however,  the  plaintiff  again  sent  his  man 
down  to  fetch  the  rest  of  the  tiltiugs.      On  this  occasion   the 
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wM.        plaint ifi'  and  Macdonald  were  both  present,  and  there  is  a 
!.  »»•       direct  conflict  of  evidence  between  them  as  to  what  then 

22. 

M«!reh  14.  took  place.  Acconling  to  the  plaintiff,  who  is  fully  cor- 
vriinvt.  roboi-ated  by  his  cart  driver,  Muller,  Macdonald  upon  seeino^ 
i>.  M.  Co.  tbem  th<Te  said  :  "  I  suppose  you  have  come  to  remove  your 
property."  The  plaintiff  replied  "yes."  Macdonald  said 
"  I  suppose  you  will  make  from  £300  to  £400  out  of  the 
sale?"  Plaintiff  replied  "I  shall  be  satisfied  with  less," 
Macdonald  then  said  "  Take  them  away  as  soon  as  you  can 
as  they  are  in  the  way."  Macdonald's  version  on  the  other 
hand  is  that  on  this  occasion  the  plaintiff  came  to  hitn  and 
said  that  as  there  were  workmen  about  the  engin(-8  the 
fittings  might  be  stolen,  and  asked  him  if  he  might  unscrew 
them  and  put  them  in  a  safe  place ;  that  he  replied  "  Very 
well "  and  thought  no  more  about  the  matter ;  that  he 
tliought  the  plaintiff  was  going  to  place  them  for  safe 
custody  in  one  of  the  defendants'  own  sheds ;  and  that  he 
did  not  discover  that  the  plaintiff  had  taken  them  to  his  own 
premises  until  some  time  after.  He  denies  that  the  conver- 
sation sworn  to  by  Muller  and  the  plaintiff  ever  took  place, 
except  that  he  admits  that  he  did  say  to  the  plaintiff  on  one 
occasion  that  he  supposed  he  would  make  £300  to  £400  out  of 
the  sale.  Now  in  my  opinion  it  is  of  the  utmost  importance 
to  ascertain  whether  the  plaintifi's  or  Macdonald's  version  of 
what  took  place  on  this  occasion  is  the  correct  one,  and  I 
am  satisfied  on  several  grounds  that  what  the  plaintiff  has 
stated  is  substantially  true.  In  the  first  place,  as  I  have 
already  said,  I  was  not  favourably  impressed  with  3Iac- 
donald's  evidence  generally,  whereas  the  plaintiff  appeared 
to  me  to  give  his  evidence  in  a  fairly  satisfactory  manner. 
1  therefore  prefer  where  there  is  such  a  direct  conflict  of 
evidence  to  accept  the  plaintiffs  statement  of  what  took 
place,  corroborated  as  it  is  by  the  evidence  of  another 
witness.  And  I  do  this  the  more  readily  because  I  do  not 
think  that  the  plaintiff  is  a  man  who  would  be  able  to 
appreciate  the  nice  legal  questicm  which  arises  in  this  ca?e 
with  regard  to  the  transfer  of  the  property  in  the  engines, 
an<l  consequently  would  have  n(»  motive  to  colour  or  distort 
his  evidence  ;  whereas  31acd(jnald  on  the  otlier  hand  showed 
\\]\\\>-  }i<'  was  in  the  witness-box  that  he  had  a  keen  per- 
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ception  of  what  constituted  a  legal  delivery  and  transfer  of  f^l^{^ 
property.  But,  apart  from  the  credibility  of  the  witnesses,  ••  2»- 
it  appears  to  me  that  the  circumstances  of  the  case  March  u. 
generally  support  the  plaintift''8  version  of  what  took  place.  unn^hVnited 
For  in  the  first  place  it  is  clear  as  I  have  already  pointed 
out  that  the  plaintiff,  having  received  permission  from  Scott 
to  remove  the  engines,  thought  that  he  had  the  right  to  do 
80,  and  before  the  occasion  in  question  had  already  removed 
a  cart-load  of  articles  belonging  to  the  engines.  Why  then 
should  he  have  asked  Macdonald  for  permission  to  unscrew 
the  fittings  and  put  them  in  a  safe  place  ?  And  if  the 
unscrewing  of  the  fittings  was  merely  for  the  purpose  of 
safe  custody,  why  should  he  have  sent  his  man  to  Davis,  the 
floor-manager,  to  ask  him  for  the  spare  fittings  belonging  to 
the  engines  ?  These  spare  fittings  at  any  rate  were  safe 
enough  in  Davis's  custody,  and  it  is  impossible  to  believe 
that  he  had  at  this  time,  before  any  difficulty  had  arisen, 
formed  a  deep-laid  scheme  to  obtain  a  legal  delivery  of  the 
engines.  Lastly  on  this  point,  if  he  merely  asked  Mac- 
donald on  this  occasion  for  leave  to  unscrew  the  fittings  for 
safe  custody,  why  should  he  have  sent  a  man  a  few  days 
afterwards  to  remove  the  engines  themselves  ?  In  the 
second  place,  if  Macdonald's  version  is  correct,  how  is  it  that, 
when  he  wrote  the  letter  of  the  15th  October  asking  the 
plaintiff  to  return  the  donkey  pump  which  he  had  received 
by  mistake  from  Davis,  he  said  nothing  about  the  removal 
of  the  fittings  ?  He  admits  that  at  this  time  he  knew  that 
the  plaintiff  had  taken  the  fittings  to  his  premises,  and  yet 
on  the  15th  October  he  writes  as  follows : — "  Please  without 
delay  return  the  donkey  pump  you  removed  from  the 
Eldorado  engine  house.  It  does  not  belong  to  the  engines 
you  purchased  and  came  from  the  British  hauling  engine." 
Surely  it  is  not  by  any  means  a  violent  or  strained  inference 
to  draw  that,  when  Macdonald  demanded  the  return  of  the 
donkey  pump  because  it  did  not  belong  to  the  engines 
purchased,  he  tacitly  admitted  the  plaintiff's  right  to  take 
everything  that  did  belong  to  the  engines.  And  in  any 
case  if  what  he  says  is  correct  it  does  seem  very  strange 
that  he  should  have  said  nothing  whatsoever  in  this  letter 
about    the    removal    of  the    fittings.     When    asked  in  the 
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iHw.        M  itness-box  to  account  for  this  fact,  lie  at  firt<t  replied  that 

Feb.  19.  „      .  . 

••  20.  i,e  (lid  not  think  that  the  removal  of  tlie  fittings  constituted 
Malvh  u.  a  delivery  of  the  engines,  and  therefore  did  not  trouble  about 
uriu^liVnited  them,  whicli  to  my  mind  was  a  mo.st  unsatisfactory  answer  ; 
i).  M.  Co.  a„(j  upon  bt-ing  further  pressed  he  said  that  the  removal  of 
the  fittings  was  such  a  small  matter  that  he  did  not  think 
it  necessary  to  mention  them  in  his  letter — not  at  all  a 
probable  or  sufficient  reason  as  it  appears  to  me.  It  appears 
to  me  then  that  the  facts  to  which  I  have  drawn  attention 
are  strong  corroboration  of  the  plaintiff's  version  of  what 
actually  pas.sed  on  tlu'  occasion  in  question.  On  the  other 
hand  there  is  one  fact  which  certainly  at  the  first  blush 
appears  to  be  rather  in  favour  of  Macdonald's  version,  and 
it  is  this.  The  plaintiff'  admits  having  on  tliis  occasion  said 
something  to  the  effect  that  the  fittings  might  be  stolen  if 
he  did  not  remove  them.  But  this  after  all  is  not  incon- 
sistent with  what  the  plaintiff  has  stated.  He  says  that 
Macdonald  saw  him  unscrewing  the  fittings,  and  it  is  quite 
consistent  with  the  rest  of  his  evidence  that  he  should  then 
have  remarked  to  him  that  he  was  going  to  remove  the 
fittings  at  once,  as  they  were  in  danger  of  being  stolen.  I 
do  not  therefore  think  that  this  fact  should  outweigh  the 
other  circumstances  to  which  I  have  drawn  attention.  It 
was  also  strongly  urged  on  behalf  of  the  defendants  that  it 
is  extremely  improbable  that  Macdonald  would  have  parted 
with  the  property  before  the  plaintiff  had  completed  his 
work.  I  do  not  however  think  that  this  argument  is  of 
much  value.  Property  is  every  day  sold  on  credit  and 
delivered  at  the  time  of  sale,  the  seller  trusting  to  the 
g(x>d  name  or  position  of  the  purchaser  to  pay  the  money 
on  the  due  date  ;  and  I  cannot  see  much  distinction  between 
such  cases  and  the  present.  In  this  case  the  defendants 
employed  the  plaintiff  upon  the  recommendation  of  their 
own  claim  manager;  at  the  time  of  the  sale  they  had  no 
rejison  whatever  for  doubting  his  fitness  or  competency  for 
the  work ;  why  then  should  they  have  any  hesitation  in 
delivering  the  engines  to  him,  believing,  as  they  un- 
ilonbtedly  did  at  that  time,  that  he  would  do  the  work  and 
sf)  discharge  the  debt?  1  cannot  Sdc  why  it  is  more  im- 
ju-oLablc  that  they  should  have  trusted  him  to  do  the  work, 


2s:; 

which  after  all  was  quite  a  small  job,  than  that  a  person  ix^g. 

should  sell  and  deliver  goods  on  credit,  trusting  to  be  paid  ..  20! 

at  some  future  time.      And  in  any  case  it  is  an  undoubted  March  u. 

fact  tliat  Scott  gave  the  plaintiff  permission  to  remove  the  viHw't-    . 
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engines  at  once,  why  then  is   it  so  improbable  that   Ma"-      ^-  *'•  <^*>- 

donald  should  have  done  the  same  ?     On  the  whole  then, 

without  discussing  the  matter  any  further,  I  am   satisfied 

that    the    plaintiff's    version  of  what    took    place   on    this 

occasion  is  substantially  correct,  and  that  Macdonald  did 

give  him  permission  to  remove  the  engines.     Then,  if  that 

be  so,  was  there  a  legal  delivery  of  these  engines  to  the 

plaintiff?  In  my  opinion  there  was.     It  is  a  well-established 

rule  of  our  law  that,  in  order  to  constitute  delivery,  it  is  not 

absolutely  necessary  that  there  should  be  an  actual  transfer 

of  physical  possession.      Of  course  the  most  obvious  and 

simplest  form  of  delivery  is  where  the  article  is  passed  from 

hand  to  hand,  but  it  is  clear  that  there  are  many  cases  in 

which  this  cannot  be  done.      In  the  case  of  things  of  great 

weight  or  bulk,  a  mere   symbolical  delivery  is  held  to  be 

sufficient.     Thus  when  corn  stored  in  a  warehouse  is  sold, 

the  delivery  of  the  key  of  the  warehouse  to  the  purchaser  is 

taken  to  be  a  delivery  of  the  corn.     So  also  a  delivery  of 

logs  of  wood  may  be  effected  by  the  purchaser  putting  his 

mark  upon  the  wood  (Digest,  18.  6.  14.  1).     And  there  may 

be  even  a  more  purely  symbolical  delivery  than  this,  as  in 

the  case  where  both  purchaser  and  seller  are  in  sight  of  the 

property,  and  the  seller  declares   that  the  purchaser  may 

take  possession  (Digest,  41.  2,  1.  21).     Thus  in  the  present 

case,  suppose  after  the  sale  Macdonald  and  the  plaintiff  had 

gone  in  presence  of  the  engines,  and  Macdonald  had  pointed 

out  the  engines  to  the  plaintiff,  and  told  him  that  he  might 

take  them,  that  by  our  law  would  have  been  a  good  deliverv. 

Thus  Pothier,  in  his  work  on   Sale,  says  in  sect.  314  :  "  In 

tiie  case  of  things  of  great  weight,  the  permission  which  the 

seller   gives  the  buyer,  or  some  one  sent  by  him  to  carry 

them  away,  stands  in  the  place  of  a  delivery,  proviiled  the 

permission  be  given  in  re  praesenti.     The   buyer,  or  other 

person  sent  on  his  behalf,  before  it  becomes  his  duty  to  carrv 

away  the  thing,  is  deemed  by   the  permission  given  him  to 

take  possession   of  it  ocuJis  ct   <itf'f<-tu.     Sit  Savignv   in    his 
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i88«.        work  on  Possession,  sect.  17,  dealinp:  with  the  prehension  of 

Feb.  I>.  »  '  o  r 

..  30-  moveables,  says:  "First  of  all  here  also,  as  with  im- 
MwAu.  moveables,  personal  presence  is  that  which  supplies  the 
Brituh''united  P^'*^'^'  wirhout  any  legal  fiction,  of  an  actual  taking  in  the 
1).  M.  Co.  hand,  and  therefore  it  is  quite  immaterial  whether  the 
subject  be  actually  handled,  or  whether  it  is  capable  at  any 
njoment  of  being  so  handled.  The  latter  mode  of  Prehension 
is  indeed  the  most  usual  when  the  subject  is  of  such  a  size  or 
weight  as  not  to  be  easily  moved  from  its  place."  Further 
the  delivery  of  pait  of  a  thing  is  often  deemed  to  be  a 
delivery  of  the  whole.  Thus  in  Hunters  Roman  Law, 
p.  13f},  the  following  case  is  quoted  from  the  Digest  (3J.  5. 
6) :  "A  agrees  to  allow  B  to  take  stones  from  his  quarry. 
From  the  moment  the  stones  are  severed  from  the  rock 
they  belong  to  B.  After  some  are  quarried  A  and  B  have 
a  dispute  and  A  forbids  B  to  carry  the  stones  away.  The 
prohibition  is  vain  because  B  is  the  owner  of  the  stones." 
So  also  Surge,  Vol.  iir.  p.  501,  says :  "  The  purchase  of  a 
specific  subject  or  material,  the  price  being  paid,  is  without 
actual  delivery  effectually  completed  by  such  constructive 
possession  as  the  case  admits  of,  and  this  may  take  place 
successively  without  any  necessity  of  the  whole  being 
completed."  And  again  at  p.  495  he  says  :  "  Whenever  the 
delivery  is  ne(;essarily  protracted,  and  therefore  interrupted, 
^8  of  a  caigo  of  C(irn,  the  delivery  of  a  part  is  deemed  a 
delivery  of  the  whole."  And  Voet,  41.  2.  9.  as  usual  puts 
the  case  very  clearly  as  follows:  "Necnecesse  est  ut  singulae 
rei  2'>artes  a2)prehendantur,  sed  magis  una  tantum  parte  fundi 
apprehensa  totus  Jundus  censetiir  apprehensus ;  si  modo  et  is, 
qui  partem  apprehendehat,  totius  acqnirendi  propositum 
hahuerit,  et  alter,  qui  antea  ptossederat,  eius  fuerit  animi,  ut 
rei  totius  amittat  piossessionem.'"  ]\Iany  other  autlioiities 
might  1)0  cited,  but  I  do  not  think  it  is  necessary  to  multiply 
quotations  on  these  points.  Clearly,  then,  if  the  plaintiff's 
evidence  is  correct,  not  only  was  there  a  sufficient  sym- 
bolical delivery  of  the  engines  to  constitute  a  legal  delivery, 
but  there  was  an  actual  physical  taking  possession  by  the 
])laintiff  of  a  part  of  the  engines  with  the  intention  of  sub- 
sec  juently,  when  it  was  convenient,  removing  the  whole. 
For  if  Macdonald,  seeing  the  plaintiff  at  the  engines,  said  to 
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him  "  I  suppose  yon  have  coiue  to  remove  your  property,"  >889. 
and  sjiw  him  actually  nnscrewinj^  the  fittin<is,  then  clearly  "  20. 
there  was  that  permission  pven  by  the  seller  to  the  buyer  March^i4. 
in  re praesenti  to  remove  the  articles  which  is  referred  to  by  uriafhu'nit 
Pothier.  And  even  if  it  is  qnestionable  whether  these  d.  m.  co. 
words  were  actually  spoken,  if,  as  I  am  satisfied,  ^lucdonald 
allowed  the  plaintiff  to  remove  portion  of  tlie  engines, 
knowing  that  he  intended  thereafter  to  remove  tiie  re- 
mainder, and  intending  that  he  should  do  so,  this  would 
constitute  a  delivery  of  the  whole  of  the  engines  as  laid 
down  by  Voet.  There  having  then  been  in  my  opinion  a 
delivery  of  the  engines,  I  am  of  opinion  that  the  property 
pas-sed  to  the  plaintiff  at  that  time.  For  if  3Iacdonald 
delivered  the  entwines  to  the  plaintiff,  or  in  other  words 
allowed  him  to  take  possession  of  them,  then  clearly  the 
delivery  must  have  been  made  wi'h  an  intention  to  transfer 
the  ownership  ;  and  so  the  property  in  the  engines  passed 
from  the  defendant  Company  to  the  plaintiff.  If  upon  this 
part  of  the  case  my  brother  Judges  had  arrived  at  the  same 
conclusion  as  myself,  it  would  have  been  unnecessary  lor  us 
to  consider  any  further  qnestion,  for  it  is  clear  that  the 
defendants  in  that  case  would  have  had  no  right  to  keep 
back  the  plaintiff's  property,  no  matter  whether  or  no  he 
had  performed  his  part  of  the  contract.  As  the  majority  of 
the  Court  however  finds  tluit  the  property  in  the  engines  did 
not  pass  to  the  plaintiff,  it,  becomes  necessary  to  consider 
M'hether  the  ])laintiff  is  entitled  to  maintain  his  action  for 
breach  of  contract  against  the  defendants.  On  this  j^art  of 
the  case  I  do  not  propose  to  go  into  any  detail.  It  is 
sulHcient  lor  me  to  state  that,  having  had  an  o})portunity  of 
reading  the  observations  of  the  Judge  President  iij)on  that 
branch  of  the  case,  I  fully  concur  in  them.  I  think  it  is 
satisfactorily  proved  that  the  plaintiff  did  not  perform  his 
part  of  the  contract,  viz.  the  re})air  of  the  engines,  in  a 
workmanlike  and  efficient  manner  ;  and  that  the  defendants 
couse(juentIy  were  justiticd  in  refusing  to  allow  him  to  <ro 
on  with  the  work.  That  being  so,  as  he  failed  in  his  part 
ot  the  contract,  he  cannot  now  come  into  Court  and  ask  tor 
damages  tor  broacli  of  c-ontract  against  the  defendants.  His 
proper    course   would    have    been    by    action    tci   recover   a 
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1*89.  quantum  meruit  for  the  work  and  laljour  actually  performed 

!.  M.  bv  bim.     There  is  no  such  count  in  the  declaration,  but  the 

3j«Vch  it.  defendant??  expressed  their  willingness  at  the  trinl  that  the 

FrliTrir.  Court  should  fix  the  amount  to  which  the  plaintiff  is  en- 

B'itish  Unlt*d  ,  ,  ,    ,    ■■  nn   •  a,         •putt, 

u  M.  CO.  titletl  for  such  work  and  Ubour.  I  his  matter  is  fully  dealt 
with  in  the  judgment  of  the  Judge  President,  and  I  will 
only  add  that  I  quite  agree  in  tlie  conclusion  at  which  he 
has  arrived  on  this  point. 

Laurence,  J.P.  : — In  this  case  I  have  had  the  advantage 
of  reading  and  considering  the  judgment  prepared  by  my 
brother  Solomon.  As  to  a  very  great  extent  I  agree  with 
what  lie  has  said,  I  need  not  again  go  over  the  same  ground, 
but  it  will  be  sufficient  when  dealing  with  those  aspects  of 
the  case  which  he  has  fully  discusseil  to  indicate  the  reasons 
which  have  led  me,  with  some  regret,  and  not  without  some 
doubt,  to  differ  from  the  conclusion  at  which  he  has  arrived. 
There  are  two  main  questions  which  we  have  to  decide. 
Firstly,  has  the  plaintiff  established,  as  alleged  in  his 
declaration,  that  there  was  not  only  a  sale  but  also  a 
delivery  of  the  property  of  which  he  claims  the  restoration  ? 
In  that  case,  if  there  was  not  only  a  sale  but  a  delivery  on 
credit,  he  is  cleaily  entitled  to  have  the  property  restored  to 
him,  and  the  defendants  would  be  left  to  their  ordinary 
remedy  for  any  failure  on  his  part  to  discharge  his 
obligation  to  them.  Secondly,  if  the  plaintiff  has  failed  to 
shew  that  the  property  has  passed,  is  he  entitled  now  to 
maintain  his  action  for  specific  performance  of  the  contract 
whicli  admittedly  was  made?  Now  as  to  the  first  question, 
while  the  facts  are  such  as  may  well  give  rise  to  a  legitimate 
difference  of  opinion,  on  the  whole  1  have  come  to  the  con- 
clusion that  the  plaintiff  has  failed  to  establish  that  there 
\\as  a  completed  sale.  In  order  to  establish  this  according 
to  our  law  there  must  not  only  be  a  delivery,  either  actual 
or  symbolical,  but  there  must  he  an  intention  on  the  part  of 
tie  vendor  to  transfer  the  ownership,  and  the  purchase  price 
must  be  paid  or  secured  or  credit  given.  As  Urotius  puts  it, 
"  with  regard  to  delivery  consequent  ui)on  the  sale  ot 
nKAuble  property  it  is  to  be  ol)served  that  it  does  not  pass 
the  ownei-ship,  nide<s  the   ])iircliaser  has   paid   the   purchase 
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price  or  given  security  for  the  siime,  or  has  got  credit  from  y^t^^ig 
the  seller  for  the  amount"  (Introd.  ii.  o.  14,  and  cf.  ibid.  ••  ?,'.;• 
iii.  15,  4,  and  Van  der  Keessel,  Th.  208).  The  circum-  MarciTu. 
stances  of  the  contract  in  the  present  case  were  not  such  in 
my  opinion  as  to  make  it  prima  facie  probable  tliat  it  was 
tlie  intention  of  tlie  vendors  to  transfer  the  property  sold 
until  the  phiintiff  had  substantially  performed  the  services 
which  were  taken  as  equivalent  to  the  purchase  money ; 
and  although  I  agree  in  thinking  it  unlikely  that  Mac- 
donald  made  any  express  stipulation,  as  he  says  he  did, 
when  it  was  at  first  arranged  to  sell  the  Wilson  and  Hartnell 
engine  for  £120,  that  the  plaintiff  was  not  to  have  the 
engine  until  the  work  was  completed,  nevertlieless  it  appears 
to  me  that  that  would  be  the  legal  effect  of  the  bargain  in 
the  absence  of  any  sti[)ulation  to  the  contrary.  The  next 
fiict  in  the  case  was  the  arrangement  made  by  fScott  with 
the  plaintiff' that  the  latter,  instead  of  taking  the  one  engine 
for  £120  should  take  the  two  for  £200,  the  price  not  to  be 
paid  in  cash,  but  to  be  worked  out  in  labour.  I  do  not 
think  it  is  proved  that  Scott  on  this  occasion  told  the 
plaintiff'  he  might  take  possession ;  but  whether  he  did  or 
not,  it  seems  clear  that  he  was  merely  authorised  to  arrange 
the  price  and,  as  has  been  pointed  out,  the  defendants 
cannot  in  the  circumstances  be  bound  by  what  he  did  or 
said  beyond  the  extent  of  his  mandate.  Undoubtedly  how- 
ever Scott,  either  then  or,  as  I  think  more  probable,  shortly 
afterwards,  did  tell  the  plaintiff'  he  could  remove  the 
property,  and  in  fact  invited  him  to  do  so  as  it  w^as  in  his 
way  ;  and  it  was  in  pursuance  of  this  invitation  that  he  went 
to  tlie  Company's  premises  and  removed  some  of  the 
fittings,  apparently  of  both  engines.  With  this  ol)jeet  he 
went  iheie  twice,  and  on  the  second  oectision  ho  saw 
Macdonald,  and  there  is  a  material  diff'ereuce  between  the 
plaintiff's  ver-ion  and  that  given  by  3Iacdonald  as  to  wliat 
then  took  place.  I  am  not  disposed  to  dift'cn-  fiom  what  has 
been  said  as  to  tlie  plaintirt"s  manner  of  giving  his  evidence 
having  been  on  the  whole  such  as  to  ins[)ire  more  confidence 
than  that  of  Macdouald.  At  the  same  time  I  do  not  attach 
very  much  weight  to  the  recollection  of  these  witnesses  as 
to  the  ipsissima  verba  of  a  conversa'ion  which  took  jilace  a 
V..I..  v.— Part  11.— (I.  W.  L' 
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mi.        lone:  time  affo,  and  a  considerable  time  before  either  of  them 

Feb.  19.  ^  ^    '  •    1      • 

"  '^0.       could  liHve  been  aware  that  auy  special   importance   was 

March  14.     likely  to  attach  to  such  details.     For  the  same  reason  I 

»  ■^",V\,^  Crtunot  think  that,  where  there  is  a  conflict  between  these 

Briti-li  I.  iiit«d  ' 

i>.  M.fy.  tvvQ  witnesses,  we  ought  to  be  much  influenced  by  the 
evidence  of  JMulIer,  the  plaintiff's  groom  or  cab-driver,  for  it 
seems  extremely  unsafe  to  accept  the  recollections  of  such  a 
person  of  the  details  of  a  conversation  in  \\  hich  he  had  no 
interest  whatever,  and  to  which  he  had  no  reason  for  paying 
special  attention,  as  being  likely  to  be  entirely  trustworthy 
or  accurate.  The  main  dispute  is  as  to  whether  Macdonald 
did  or  did  not  ask  the  plaintiff  whether  he  had  come  to 
remove  "his  property,"  i.e.  the  engines,  adding  that  he  was 
to  take  them  away  as  soon  as  he  could,  as  they  were  in  the 
way.  ]\Iacdonald  totally  denies  having  used  these  words, 
and  as  undoubtedly  words  mucli  to  tiie  same  eftect  were 
used  l)y  Scott,  it  seems  quite  possible  that  the  plaintiff  may 
have  confused  what  was  said  by  the  claim  manager  with 
what  was  said  by  the  managing  director.  It  is  true  that  as 
the  plaintiff  had  already  received  permission  from  Scott  to 
remove  the  engines,  it  seems  rather  unlikely  that  he  should 
have  afterwards  asked  Macdonald  for  leave  to  remove  the 
fittings;  but  perhaps  this  may  have  been  meielyas  a  matter 
of  courtesy,  ^Macdonald  happening  to  be  on  the  spot,  and  in 
any  civse  he  admits  that  he  did  observe  to  Macdonald  that  if 
th(i  fittings  were  not  taken  away  they  niiii;ht  disappear, 
cases  of  such  disappearance  being  not  unusual.  When  thus 
analysed,  the  discrepancies  between  the  two  versions  of  this 
conversation  do  not  appear  to  me  of  very  great  importance  ; 
and  in  any  event  J  think  tlie  cas(3  is  one  to  whicii  we  must 
apply  the  maxim  of  I  he  civil  law,  qudted  by  tiieCillEF  Justice 
in  Trtasurer-Genercd  vs.  Lippert  (1  .Juta,  291,  and  2  Juta, 
172) :  In  emptis  et  vendit/s  potiuH  id  (piod  actum  quam  id  quod 
dictum  sequendum  est.  On  the  wlidh^  after  giving  my  best 
c<)nsiilerati<m  to  the  matter,  I  fail  to  sec  that  either  what 
was  said  or  what  was  (h)n(!  on  this  occasion  clearly  ])roves 
that  there  was  an  intention  on  the  part  of  the  representative 
ol' the  d(^fendanfs  to  deliver  this  property  on  credit  or  that 
the  property  actually  passed.  It  is  true  that  shortly  after- 
wards Macdonald  demanded  tlie  return  of  the  doidcey-pump 
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as  not  belonging  to  the  engines  which  had  been  purchased ;  J889. 
but  his  tacit  acquiescence,  as  indicated  by  this  letter,  in  the  ..  20. 
retention  by  the  plaintiff  of  the  fittings,  which  he  had  March^u. 
regarded  as  removed  for  the  purposes  of  safety,  does  not  to  Br,JJsiWn'ited 
my  mind  indicate  any  admission  on  his  part  of  the  plaintiff's  i>-^i-^"j- 
ri^ht  to  take  away  the  engines  themselves.  Such  expres- 
sions must  not  be  pressed  too  far  against  the  parties  using 
them,  otherwise,  so  far  as  we  are  concerned  with  what  the 
parties  themselves  understood  at  the  time,  tiie  plaintiff 
might  be  embarrassed  to  explain  how  he  came  a  few  days 
afterwards  to  instruct  his  attorney  to  demand  the  ''im- 
mediate delivery "  of  property  which,  as  he  now  contends, 
had  already  been  delivered  to  him.  It  may  also  be  observed 
that  Macdonald  seems  to  have  had  a  special  reason  for 
demanding  the  return  of  the  donkey-pump,  which  would 
not  apply  to  the  other  fittings,  as  the  former  belonged  to 
the  British  hauling  engine  which  was  in  use  at  the  time.  I 
was  reading  the  other  day  a  report  of  rather  an  interesting 
case  in  the  Court  of  Appeal,  in  which  the  question  was 
whether,  where  certain  manufacturers  of  soda-water  debited 
their  customers  with  the  value  of  the  bottles  and  re-credited 
them  on  their  return,  the  property  in  the  bottles  passed 
when  the  soda-water  was  sold.  In  this  case  Lord  Justice 
BowEN  is  reported  to  have  said  : — "  The  true  rule  was  that 
the  intention  to  part  with  the  property  was  necessary. 
There  was  however  this  qualification,  that  one  might  so  act 
towards  the  other  as  to  produce  in  the  mind  of  the  other  the 
belief  that  the  property  passed,  though  the  vendor  never 
intended  it  to  pass,  and  the  vendor  would  be  pn^cluded  from 
afterwards  asserting  that  it  had  not  passed  "  (Idn's  &  Co.  vs. 
Ward,  Times  Report,  Feb.  o,  1889).  As  to  the  necessity  in 
our  law,  in  order  to  pass  the  property,  not  merely  of  a 
delivery,  but  of  an  intention  to  trtinsfer  the  ownership,  it  is 
sufficient  to  rei'er  to  Hunter  h  Roihcui  Lam,  at  pp.  138  and 
139,  and  to  the  fnll  discussion  of  the  subject  which  will  be 
found  in  the  leading  case  of  Preston  and  Divon  vs.  Bidens 
Trustee  (see  1  H.  C.  at  pp.  306-310)  ;  but  taking  the  most 
fcivourabie  view  possible  to  the  plaintiff,  and  accepting  the 
observation  of  Bowen,  L.J.,  as  aj)plicable  to  our  own  law,  I 
am  still  not  satisfied  that  the  defendants  either  intended  to 
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\m.        transfer  tliis  property  or  so  acted  as  to  bo  estopped  from  now 
••  "■';»•       asserting  the  contrary.     I  think  the  case  is  very  like  that 
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March  u.  of  a  mun  buying  a  horse,  saiidie  and  bridle,  and  afterwards, 
before  paying  for  his  purchase,  removing  the  saddle  and 
bridle,  with  the  assent  of  the  vendor,  on  the  representation 
that  it  was  desirable  to  put  these  articles  in  a  safer  place.  I 
think  it  would  be  ditlicult  to  contend  that  such  a  transac- 
tion would  shew  a  delivery  by  the  vendor  of  the  horse  and 
an  intention  on  his  part  to  pass  the  property  to  the  pur- 
chaser. 

The  reniciining  question  is  wlietlie)',  assuming  the  contract 
of  sale,  as  admitted  on  the  pleadings,  not  to  have  been  yet 
performed,  the  plainiifif  is  now  entitled  to  an  order  for  its 
specific  performance.  On  this  branch  of  the  case  I  think 
we  are  all  agreed.  When  a  professiunal  man,  or  a  mechanic 
or  other  person  presumed  to  possess  a  special  aptitude  for 
the  i)erformance  of  work  of  a  particular  description,  under- 
takes to  perform  such  work  for  reward,  he  is  considered,  as  I 
pointed  out  during  the  argument,  praestare  peritiam,  or  in 
otlior  w(jrds  to  warrant  his  own  competency  for  what  he 
undertakes  to  do.  As  to  the  law  on  this  point,  it  is  sufficient 
to  mention  the  passage  from  Addison  on  Contracts,  8th  ed. 
p.  401,  which  was  cited  during  the  argument,  and  the  cases 
and  authorities  tht're  referred  to.  Now  a})plyiug  this  rule 
to  the  iacts  of  the  present  case,  I  regret  that  I  can  come  to 
no  other  conclusion  than  that  the  defendants  have  estab- 
lished their  plea.  What  the  plaintiff  undertook  was  to  put 
their  niiudiinery  in  good  working  repair  ;  and  when  they 
found  tliat  his  workmanship  was  bad  and  inefficient  they 
Were  entiiled  and  indeed  bound,  in  justice  both  to  them- 
selves and  to  their  servants,  to  put  an  end  to  a  contract 
which  he  had  shewn  himself  incomjx-tent  to  satisfactorily 
carry  out.  Now  first  as  to  the  hauling  engine,  during  the 
])rogress  of  the  case  I  was  rather  dis[)0sed  to  regard  this  as  a 
minor  inattor  which  it  was  scarcely  worth  while  to  press  ; 
but  alter  hearing  all  the  evidence,  1  am  bound  to  say  that  I 
think  the  matter  of  the  piston  lings,  which  was  only  dis- 
covtTed  after  the  conti-act  now  sued  on  had  been  made,  did 
in  conjunction  with  other  matteis  afford,  as  the  defendants' 
counsid  put  it,  cumulative  evidenc  (jf  the  plaiutiffs  ineoin- 
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petence   and    bad   workmanship.      What    seems    to    have        ,i««9. 
happened  is  that  these  rings  had  to  be  fitted  to  an  oval         ..   20! 

cylinder.     Younij,  the  plaintiff's  turner,  instead  of  making  March  i«. 

rinors   of    a   proper   shape,   made   them    round,    and    then  f''"''"  '*• 

"^  *       ^  '  '  British  United 

8umpton,  another  of  his  men.  fitted  them  on,  as  he  puts  it,  i>  m  co. 
"nice  and  tight."  The  fact  is  that  he  jammed  them  on  as 
well  as  he  could,  with  the  result  that  they  were  too  tight  in 
one  place,  so  that  in  time  they  would  have  worn  a  groove  in 
the  cylinder,  while  elsewhere  they  did  not  fit  closely 
enough,  and  consequently  the  steam  escaped,  and  the 
engine  failed  to  do  its  work  properly,  and  ultimately  the 
work  had  to  be  done  over  again  by  a  competent  mechanic, 
and  at  the  cost  of  some  delay  and  considerable  expense. 
The  main  ground  of  complaint,  however,  is  as  to  the  patch 
put  on  the  crown  plate  of  the  boiler  of  the  other  engine ; 
and  there  can  be  no  two  opinions  as  to  the  nature  of  this 
patch,  which — or  rather  all  that  was  left  of  it — we  had  the 
advantage  of  seeing  produced  in  Court.  I  do  not  propose 
to  go  into  all  the  details  of  the  evidence  as  to  this  piece  of 
work  ;  it  is  almost  sufficient  to  say  that  while  the  defend- 
ants' expert  witnesses  can  scarcely  find  words  strong  enough 
for  their  condemnation  of  it^ — Grander,  who  made  the  model 
which  was  produced  of  the  manner  in  which  the  patch  was 
joined  to  the  original  plate,  speaking  of  it  as  a  '•'  disgraceful 
job,"  while  French,  who  says  "ditto  to  Mr.  Gander,"  adds 
that  "  he  never  saw  a  worse  " — while  this  is  the  language  of 
the  defendants'  witnesses,  those  called  for  the  plaintiff  are 
almost  equally  successful  in  "  damning  with  faint  praise." 
]\[ercer,  for  instance,  describes  it  as  a  "temporary  job,"  and 
condemns  the  use  of  the  asbestos,  the  absence  of  a  lead  plug, 
which  the  plaintiff  omitted  to  supply  but  did  not  omit  to 
charge  for,  and  the  absence  of  riveting.  Then  the  other 
witness,  Hasel,  contented  himself  with  describing  it  as  a 
"  third-class  job,"  and  from  his  manner  left  the  Court  to 
infer  that  the  number  of  classes  was  three.  Now  it  is  quite 
obvious  that  no  Company  which  had  any  regard  for  the 
efiiciency  of  its  machinery  and  the  safety  of  its  servants 
could  allow  its  boilers  to  be  dealt  with  in  thi<  uiiinner. 
What  the  defendants  complain  of  is  that  the  work  was 
handed  over  by  the   plaintiff  to  a   blacksniitli,    with  little 
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i«89.        previous  experience  of  work  of  this  description ;  that  the 

"  ^^-      bolts  were  too  far  apart  and  too  near  the  edge  of  the  plate, 

March  u.     and  that  they  were  also  of  inferior  quality ;  that  asbestos 

.  .''"'i'*.:*-.  .  was  placed  between  the  old  metal  and  the  new  patch  instead 

Untu-<h  Lnit«d  t  ^ 

D.  M.  Co.  Qf  tii(3  process  of  caulking  being  employed  ;  that  studs  were 
used  instead  of  rivets  ;  that  the  plaintiff  omitted  to  insert  a 
fusible  plug ;  and  that  when  the  work  was  done  it  was  not 
tested  up  to  anything  like  a  sufficient  pressure  of  steam.  I 
will  not  say  that  each  and  all  of  these  complaints  have  been 
substantiated,  or  that  any  one  of  them  taken  by  itself  would 
have  been  sufficient  to  justify  the  decision  taken  by  the 
defendants  when  the  patch  gave  way ;  and  I  see  no  reason 
to  differ  from  the  opinion  of  Mr.  Mercer  and  other  witnesses 
tbat  the  immediate  cause  of  the  accident  was  overheating, 
and  that  if  this  had  not  taken  place,  and  if  a  proper  plug 
had  been  supplied,  the  job  might  have  lasted  some  months. 
But  regarding  the  work  as  a  whole,  and  taking  it  in  connec- 
tion with  the  matter  of  the  piston  rings,  I  can  come  to  no 
other  conclusion  than  that  the  defendants,  in  all  the 
circumstances,  were  entitled  to  refuse  to  put  any  more  of 
their  work  into  the  plaintiff's  hands.  At  the  same  time, 
and  although  there  is  no  alternative  claim  for  work  and 
labour  done,  they  have  expressed  their  willingness  to  pay 
the  plaintiff  whatever  the  Court  may  find  to  be  due  to  him 
for  such  work  as  he  actually  performed.  In  assessing  the 
value  of  this  work  I  have  felt  some  difficulty,  as  an  account 
was  only  furnished  by  the  plaintiff  at  a  late  stage  of  the 
case  at  the  request  of  the  Court ;  and  although  an  oppor- 
tunity was  specially  afforded  to  the  defendants  of  examining 
the  items  in  this  account,  before  Captain  Macdonald  gave 
his  evidence,  he  stated  that  he  had  not  been  able  to  do  so 
with  any  minuteness.  In  these  circumstances  I  should  for 
some  reasons  have  preferred  to  refer  this  account  to  some 
competent  person,  such  as  Mr.  Morcer,  to  report  on  the 
items;  but  this  would  involve  additional  delay  and  expense, 
and  from  wluit  was  said  1  take  it  that  both  parties  would 
pret't-r  lor  the  (Jourt  to  fix  a  deiinite  sum.  In  fixing  this 
sum  1  should  certainly  have  bren  very  much  dispijsed  to 
di>allo\v  all  the  charges  for  the  p  iti-h  on  the  boiler,  did  it 
not   apiie.ii    that    the  parties    had    [previously    referred    this 
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matter  to  Mr.  Mercer  and  accepted  his  decision  that,  in  the       „','"*^- 

.       .  leb.  19. 

circumstances  of  the  accident,  the  plaintiif  ought  not  to  be         ••  '^!J 

called  upon  to  pay  for  the  subsequent  repairs.     At,  the  same      March  u. 

time  I  certainly  think  that  the  plaintiff's  charges  under  BrHNi'\-nited 

this  head  should  be  limited  to  the  amount  actually  paid  by      ^-  ^-  ^""• 

him  for  materials  and  to  Drieliug  for  his  work.     There  is 

also  a  sum  of  say  £6  to  be  deducted  for  the  piston  rings  and 

17s.  6d.  for  the  plug  which  was  not  received.     On  the  whole 

I  think  that  the  plaintiff's  account  for  £166  16s.  6d.  must 

be  reduced  to  £150,  and  that  the  judgment  of  the  Court  on 

the  claim  for  the  engines  should  be  for  the  dt^fendants  with 

costs.     I  fear  there  can  be  little  doubt  that  the  costs  will 

exceed   £150   and  that   amount  will   therefore   be   set  off 

against  them.     If  the  plaintiff  is  still  in  possession  of  the 

fittings  which  he  removed,  the  defendants  are  entitled  to 

have  them  back. 

Cole,  J. : — After  some  consideration  I  have  arrived  at 
the  conclusion  that  my  judgment  must  coincide  with  that 
of  the  Judge  President.  The  case  has  been  so  fully  gone 
into  by  my  learned  brothers  that  it  is  unnecessary  ior  me  to 
enter  upon  the  details  of  it.  The  first  question  appears  to 
me  to  be  whether  on  the  sale  of  the  engines  to  the  plaintiff 
there  was  an  intention  on  the  part  of  the  defendant  Company 
to  pass  the  property  in  tliem  at  once  to  him  without  waiting 
for  the  fulfilment  on  his  part  of  his  obligation  to  do  work 
for  them  of  a  value  equivalent  to  the  purchase  price.  Now 
it  is  clear  that  by  our  Jaw  there  must  be  both  delivery  and 
intention  to  pass  the  propeity  before  the  purchaser  can 
claim  that  the  dominium  is  in  him.  The  Judge  President 
has  quoted  what  Grotius  says  on  this  point,  and  Sehorer  has 
a  note  ou  the  passage  cited  which  I  translate  thus  : — "  The 
buyer  dues  not  otherwise  acquire  the  dominion  unless  he 
has  paid  tlie  price  to  the  seller,  and  this  is  true  though  the 
property  may  have  already  been  delivered  to  the  purchaser. 
Hence  it  follows  that  the  rei  vindicatio  can  be  had  against 
any  possessor  whomsoever."  For  this  Scliorer  refers  to  ^'an 
Leeuwen's  Censura  Forensis,  iv.  19.  20,  and  to  one  of  the 
Dutch  Consultations,  saying,  on  the  aiUhority  of  the  latter, 
"  unless  the  seller  has  given  the   ])ur('liaser  credit   lor  tlije 
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i«89.  price,"  adding,  however,  on  the  authority  of  Carpzovius, 
-  ao.  «  which  ae:ain  is  insufficient  if  the  seller  has  not  yet  delivered 
March  14.  the  property  sold."  Van  Leeuwen  in  the  passage  referred 
.  .K"J',"-..  J  to  bv  Schorer  says,  "  The  vendor  remains  dominus  of  the 
D.  M.  Co.  property  delivered  until  the  price  has  been  paid  unless 
credit  be  expressly  given,  &c.,"  in  regard  to  which  he  says, 
"  Credit  for  the  purchase  money  is  never  understood  to  have 
been  given,  so  that  the  purchaser  of  the  thing  sold  and 
delivered  is  constituted  dominus  of  it,  unless  it  be  proved." 
It  is  clear,  I  think,  from  these  passages  that  our  law  requires 
an  absolute  and  distinct  proof  that  a  vendor  expressly 
intended  to  divest  himself  of  his  property  without  the  pur- 
chaser having  previously  paid  the  purcliase  price.  The  law 
will  never  presume  that  such  was  the  vendor's  intention; 
the  purchaser  must  prove  it.  Has  that  been  done  in  the 
present  case?  To  my  mind  it  certainly  has  not,  and  even  if 
there  are  facts  proved  which  give  some  colour  to  the  conten- 
tion that  the  engines  in  question  were  intended  to  become 
the  property  of  the  plaintiff  the  moment  the  bargain  of  sale 
was  concluded,  I  sliould  not  feel  myself  justified  in  deciding 
that  such  was  the  case  without  more  distinct  and  positive 
proof  than  has  been  adduced.  But  then  it  may  be  said,  and 
has  been  argued,  that  although  there  may  have  been  no 
proof  of  an  intention  to  pass  the  property  in  the  first 
instance,  the  subsequent  conduct  of  the  defendant  Company 
was  such  {Ls  to  shew  that  they  did  so  intend.  But  here 
again  I  think  the  evidence  falls  far  short  of  what  the  law 
requires,  Scott,  in  my  opinion,  had  no  authority  to  deliver 
the  engines  or  to  authorise  their  removal.  Mucdonald 
undoubtedly  possessed  such  authority,  but  he  strenuously 
denies  ever  having  exercised  it,  and  although  I  agree  in 
thinking  that  his  evidence  was  not  so  satisfactory  as  it  might 
have  been,  yet  on  the  whole  I  incline  to  the  belief  that  his 
versicm  of  what  took  place  between  himself  and  the  plaintiff 
on  the  occasion  of  the  removal  of  the  fittings  is  nearer  the 
actual  truth  than  the  plaintiff's  own  account.  1  say  this 
with  some  reluctance,  because  I  certainly  do  not  wish  to  cast 
;iny  imputiition  of  intentional  untruth  on  the  plaintiff,  who 
g;iv(?  nif  th(;  idea  of  an  honest  and  straightforward  witness. 
Like  lillni    111. 11,  houeveJ',  his  inenioiv  niav  occasionallv  be 
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at  fault  and  it  seems  to  me  to  be  more  than  probable  that  it      ,  »?89- 

^  Feb.  19. 

was  so  in  regard  to  the  occasion  referred  to.     At  all  events        -  2". 
he  has  not  satisfied  my  mind,  as  the  law  requires  that  he     Marcu^u. 
should,  that  Macdonald  intended  expressly  to  make  over  Briti.4iVnited 
the  dominium  of  the  engines  to  him  on  the  day  in  question.      ^-  ^-  ^• 
As  to  the  other  matters  in  issue  between  the  parties  I  agree 
with  the  conclusions  arrived  at  by  the  Judge  President  («). 

rPlaintifTs  Attorneys,  Coghlan  &  Coghlan."] 
LDefeudants'  Attorneys,  Caldecott  &  Bell.  J 


In  re  Estate  of  Schiff. 

Insolvency.— Trustee.— Ord.  6,  1843,  §§  48,  52. 

Where  the  trustee  of  an  insolvent  estate  had  left  the  Colony 
previous  to  the  confirmation  of  his  appointment,  the  Court, 
without  niahing  an  order  for  his  removal,  directed  a 
special  meeting  of  creditors  to  be  held  for  the  election  of 
another  trustee. 

This  was  the  petition  of  a  creditor  in  the  above  insolvent      ^J^^^- 

^  _  ieb.  21. 

estate,  and  set  forth  that  at  the  second  nieetino;  of  creditors  ,      T7  *    «• 

'  o  In  re  Estate  of 

one  J.  P.  O'Keilly  was  elected  sole  trustee,  but  before  he  ^'^'^'• 
could  be  confirmed  in  his  appointment  he  left  the  Colony  for 
the  South  African  Eepublic  with  the  intention  of  perma- 
nently remaining  there.  On  this  being  brought  to  the 
notice  of  the  Court  an  application  for  Mr.  O'lleilly's  confir- 
mation as  trustee  had  been  refused,  and  the  petitioner  now 
applied  for  an  order  on  the  Master  to  call  and  hold  a  special 
meetinjx  of  creditors  for  the  election  of  another  trustee  or 
trustees  to  administer  the  estate.  On  the  petition  being 
read. 

The  Court  inquired  whether  it  was  not  first  necessary  to 
apply  for  the  removal  of  the  trustee  already  elected  and 
referred  to  §  52  of  Ord.  6  of  1843. 

(a)  This  judgraeut  was  cuufirmed  uii  ajipcal  by  the  Supreme  Cuurt  un 
June  18,  IbdO, 
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ifs9.  Feltham,  for  the  petitioner,  submitted  that  this  was  un- 

—      ,  necessary  as  the  estate  did  not  vest  in  the  trustee  until  he 

In  re  Kotate  of  '  Tr  /•  i  *r,       e      \ 

tki.iff.       was  confirmed  by  the  Court.     He  referred  to  sect.  48  ot  tlie 
Ordinance  and  In  re  estate  of  Bothschild,  3  H.  C.  347. 

The  Court  made  the  order  as  prayed. 

[IMitioners  Attornej-8,  U.  C.  &  J.  C.  Haakiioff.] 


\\'i(;iiTMAN  VS.  Beaconsfiei-d  Municipality. 

Municiimlity.  —  Act   4'),    1882.  —  Btje-laiv.  —  Publication.  — 
Ultra  vires. — Costs. 

When  a  municipal  hye-law  lias  heen  ajyproved  and  published, 
as  provided  by  sect.  Ill  of  Act  45  of  1882,  it  is  not 
necessary  in  a  prosecution  for  its  contravention  to  adduce 
formal  proof  of  such  publication. 

A  bye-law  rendering  it  an  offence  to  disobey  the  directions  of  a 
Municipal  Sanitary  Inspector  or  other  officer  duly  ap- 
pointed icas  held  not  to  be  ultra  vires  as  unreasonable. 

A  Municipality  was  empowered  by  one  of  its  regulations  to 
remove  rubbish.  The  occupier  of  certain  premises  refused 
to  obey  the  directions  of  a  sanitary  constable,  given  ivith  a 
vieiv  to  the  exercise  of  this  poiver,  on  the  ground  that  he 
■preferred  to  do  tlie  ivorh  himself  and  for  this  refusal  was 
convicted  of  contravening  the  aforesaid  bye-lau\  On 
appieal,  this  conviction  was  confirmed  but  an  appjlication 
by  the  respondents  for  costs  ivas  refused. 

ip^'g.  .lohn  Wifrhtman  was  charfred  before  the  Assistant  JMatris- 

Keb.  21.  .  , 

—  '  trate  of  J'eacoiisfield  with  contravening^  sect.  88  of  the 
^li-acn-tieiii  J JciiconsfiC'Id  Municipul  regulations,  framed  under  Act  45  of 
1882,  by  neglecting  and  refusing  to  comply  with  tlie  direc- 
tions of  the  Sanitary  Inspector  or  other  officer  duly  appointed, 
and  preventing  the  contractor  from  removing  certain 
rubbish  and  household  litter  fiom  his  premises  at  Beacons- 
ficl-i,  and  persisting  in  removing  the  same  himself  after 
being  (Inly  warned  not  to  do  so  by  tlie  olhccr  aforesaid. 


MuLici|i;ility. 
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The  bye-law  in  question  is  in  the  following  terms : —  i«8»- 

88.  Any  jierson  who  shall  neglect  or  refuse  to  comply  with,  or  disregard   wtj?htnian  vt. 
any  directions  of  any  Sanitary  Inspector,  or  other  oflicer  duly  appointed,    jiuui'dpaUty. 
shall,  upon  conviction,  he  liable  to  a  fine  not  exceeding  ten  pounds,  and  in 
default  of  payment  to  imprisonment  for  any  period  not  exceeding  three 
months. 

Another  bye-law.  No.  143,  provided  for  the  removal  of  all 
accumulations  of  rubbish,  (tc,  to  certain  sites  set  apart  for 
the  purpose,  and  went  on  to  enact  that  "  it  may  be  optional 
with  the  Council  either  themselves  to  remove  the  same  or 
to  require  the  owners  and  occupiers  jointly  and  severally  of 
any  property  whereon  such  accumulation  may  be  to  remove 
it  under  the  supervision  of  the  municipal  sanitary  inspector," 
and  in  the  event  of  refusal  to  do  so  when  so  required 
imposed  certain  penalties.  The  following  bye-law,  144, 
provided  that  when  such  removals  should  be  decided  to  be 
made  by  the  Council,  after  public  notice  thereof,  payments 
for  such  services  should  be  made  in  accordance  with  a  tariif 
which  was  appended. 

The  defendant,  when  charged  before  the  Magistrate, 
excepted  to  the  summons  on  the  ground  that  the  regulation 
was  ultra  vires  and,  the  exception  having  been  overruled, 
pleaded  not  guilty.  The  evidence  was  to  the  effect  that  the 
Municipality  had  appointed  a  contractor  for  the  removal  of 
rubbish  and  had  given  public  notice  to  that  effect  and 
published  the  bye-law  144  for  general  information.  The 
defendant,  however,  refused  to  allow  the  contractor  to  remove 
rubbish  from  his  premises  on  the  ground  that  he  preferred 
to  do  it  himself  and  had  made  satisfactory  arrangements  for 
the  purpose.  The  contractor  accordingly  applied  to  the 
Sanitary  Inspector,  who  sent  a  sanitary  constable  in  his 
employ  to  the  defendant's  premises,  and  the  constable,  in 
presence  of  the  contractor,  directed  the  defendant  to  allow 
the  latter  to  remove  certain  rubbish  which  was  then  there, 
but  the  defendant  persisted  in  his  refusal.  The  evidence  I'or 
the  defence  was  to  the  effect  that  the  accused  had  made 
adequate  arrangements  for  the  removal  of  rubbish  from  his 
premises,  which  were  kept  in  a  clean  and  proper  condition, 
and  that  in  his  opinion,  and  that  of  other  ratepayers,  the 
bye-law  under  which  the  Munici})ality  claimed  the  exclusive 
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1989.        right  of  rubbish  removal  was  unreasonable  and  oppressive. 
—        On  this  evidence  the  ]\[agistrate  convicted  and  imposed  a 

Wightinan  vs.  i     /.       i        .  1    j 

!vaooii..<ii»'ici    nominal  penaltv.     The  deiendant  appealed. 

Mnuidpality.  *  •' 

Frames,  for  the  appellant,  argued  in  the  first  place  that 
the  promulgation  of  the  bye-law  under  which  the  charge  was 
brought  should  have  been  duly  proved,  and  in  any  case  the 
bye-law  was  unreasonable  and  ultra  vires.  The  sanitary- 
inspector  could  not  by  giving  directions  create  a  crime  in 
the  event  of  non-compliance,  while  if  the  directions  were  for 
the  performance  of  some  duty  or  obligation  specifically 
created  by  another  bye-law  or  regulation,  the  charge  should 
have  been  for  contravening  the  regulation  in  question. 
Moreover  the  only  order  proved  in  this  case  had  been  given 
not  by  the  Sanitary  Inspector  but  by  a  constable,  and  it  did 
not  appear  to  liave  been  directly  authorised  by  tiie  Inspector. 
He  also  pointed  out  that  it  was  not  proved  that  the  respon- 
dents had  given  public  notice  of  their  intention  to  cxf  rcisc 
the  option  of  removing  rubbish  under  sect.  143  of  the 
regulations,  the  only  regulation  which  had  been  shewn  to 
have  been  published  being  that  contained  in  sect.  144.  On 
all  these  grounds  he  submitted  that  no  offence  had  been 
proved  and  the  conviction  should  be  set  aside. 

Joubert,  for  the  respondents,  was  not  called  upon. 

Lauren'CE,  J.P.  : — The  appellant  in  this  case  was  convicted 
of  contravening  sect.  88  of  tlie  Beaconsfield  municipal  bye- 
laws,  which  makes  it  an  offence  to  "neglect  or  refuse  to 
comply  with  or  disregard  any  directions  of  any  sanitary 
inspt.'ctijr  or  other  oi'licer  duly  ajipointed."  '1  he  first  ground 
of  appeal  is  that  no  proof  was  piodnced  before  the  Magis- 
trate ot  th(;  promulgation  of  this  bye-law,  and  it  is  contended 
that  the  Gazette  in  which  it  was  published  should  have  been 
formally  put  in.  Now  sect.  109  of  the  General  j\lunicipal 
Act  of  1882,  under  which  the  Municipality  of  Beaconsfield 
was  created,  gives  the  Council  of  the  Municipality  power  to 
make  bye-laws  for  certain  purposes,  and  by  sect.  Ill  it  is 
jirovided  that  '-alter  any  bye-law  or  regulation  has  been 
|ias>ed  by  the  Council  it  shall  be  submitted  for  the  approval 
ol   ihc  ( iovernor  and  if  a]>{)roved  siiall   be  published  in  the 
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(Tovernment  Gazette  and  tliereupon  such  bye-law  shall  have        i8R9. 
the  force  of  law  in  the  Municipality. '     In  the  event  of  a         — 

.  ,  .  Wightiiian  ri. 

prosecution  for  the  infringement  of  any  bye-law  or  regulation  ij*-iicoiisfl..i.i  ; 
it  would  no  doubt  be  the  duty  of  the  Magistrate  to  satisfy 
himself  that  it  had  been  duly  promulgated  as  required  by 
the  Act  and  it  would  always  be  open  to  the  person  accused 
to  shew  that  such  was  not  the  case.  In  the  present  case, 
however,  it  is  not  denied  that  this  bye-law  has  in  fact  been 
duly  approved  and  published,  and  the  Magistrate  appears  to 
have  had  before  him  a  copy  of  the  municipal  bye-laws, 
which  is  attached  to  the  record,  and  which  gives  a  reference 
to  the  date  of  publication  of  the  various  issues  of  the 
Gazette  and  the  numbers  of  the  Government  notices  in 
which  from  time  to  time  they  were  severally  publislied. 
That  being  so,  and  bye-laws  so  publislied  having  "there- 
upon "  within  the  Municipality  the  "  force  of  law,"  it  appears  /f^^-  fyC.^u  f 
to  me  that  it  was  no  more  necessary  to  tender  formal  proof  /y  v>^-  ^'*«^^ 
of  their  publication  than  it  would  be  in  a  charge  of  contra- 
vening a  public  Act  to  put  in  the  volume  of  the  statutes  in 
which  it  is  published.  I  am  under  the  impression  that  this 
point  has  been  previously  decided,  and  what  was  done  in 
this  instance  Avas  certainly  in  accordance  with  the  usual 
practice  in  cases  of  this  kind  and  I  see  no  reason  for 
regarding  that  practice  as  irregular  or  incorrect.  Tiie  next 
objection  taken  is  less  technical  and  more  important,  namely 
that  the  bye-law  in  question  is  unreasonable  and  therefore 
idt7-a  vires.  Now  the  terms  in  which  it  is  drawn  are  certainly 
very  wide  and  might  perhaps  be  described  without  exaggera- 
tion as  sweeping  in  their  character;  but  it  must  be  borne  in 
mind  that  the  inhabitants  of  Beaconsiield  have  voluntarily 
placed  themselves  under  this  Act,  and  elected  a  3Iunicipality 
with  very  extensive  powers  to  make  bye-laws,  powers  to 
which  it  is  unnecessary  to  refer  in  detail  but  as  to  which  it 
is  sufficient  to  observe  that  to  eftectively  carry  out  more 
than  one  of  the  purposes  mentioned  it  would  obviously  be 
necessary  to  appoint  a  Sanitary  Inspector,  or  some  such 
officer,  and  to  arm  him  with  very  considerable  powers  of 
supervision  and  control.  Carrying  out  the  principle,  so 
popular  and  fashionable  in  these  days,  of  local  self-govern- 
ment,  the   local   representative   authority    has  passed   this 
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i««9.        bye-law ;  it  has  been  approved  by  the  Governor  in  Council ; 
—         auil  this  Court  therefore,  according  to  the  ";eneral  principle 

Wijilitiiian  r«.  *^  •  ti 

iseao.ii.tieid    applicable  to  such   matters,  ought  not  to  invalidate  it  as 

Muuiciimlity.       '  '  .  .,  '  .  . 

unreasonable  if  it  is  possible  to  give  it  a  reasonable  con- 
struction and  intendment.  Now  it  seems  to  me  sufficiently 
clear  that  what  was  intended  by  this  regulation  was  simply 
to  constitute  disobedience  to  a  lawful  order  given  by  the 
Sanitary  Inspector,  in  his  capacity  as  such,  or  by  any  other 
duly  appointed  municipal  officer  in  that  behalf,  a  punishable 
oflfence ;  and  I  am  not  prepared  to  hold  that  such  a  regula- 
tion is  in  itself  unreasonable.  There  must  necessarily  be 
many  matters  connected  with  the  sanitation  of  a  Municipality 
for  which  it  would  be  impossible  for  any  regulations,  how- 
ever comprehensive,  to  make  detailed  provision,  and  as  to 
which  it  does  not  seem  by  any  means  unreasonable  to  give 
an  officer  like  a  Sanitary  Inspector  some  executive  authority, 
or  in  other  words  to  allow  him  to  give  directions  and  to 
provide  the  means  for  their  enforcement.  For  these  reasons 
the  objection  to  the  bye-law  that  it  was  ultra  vires  in  my 
opinion  fails.  The  next  point  taken  was  that  it  was  not 
proved  that  the  officer  who  gave  the  order  which  the  accused 
refused  to  obey  was  either  the  Sanitary  Inspector  or  a  "  duly 
appointed  officer,"  within  the  terms  of  the  regulation  and 
eiusdem  generis  with  the  Sanitary  Inspector.  Now  the  officer 
in  question  is  described  in  the  evidence  as  a  "  sanitary 
constable,"  his  duties  being  "  in  connection  with  sanitary 
matters"  and  the  Inspector  biding  his  superior  officer.  It 
was  also  ])roved  tliat  he  was  sent  with  the  contractor  for 
rubbish  removal  to  the  premises  of  the  accused  and  of  other 
persons  by  tl)e  Sanitary  Inspector  to  report  on  complaints 
made  by  the  contractor ;  and  that  being  so  I  am  clearly  of 
opinion  that,  even  if  the  actual  order  given  in  this  case  was 
not  directly  given  or  authorised  by  the  Inspector,  still  it  was 
given  by  a  duly  ap[)ointed  ofilicer  of  the  sanitary  depart- 
ment acting  within  the  scope  of  his  duties  as  such.  These 
points  having  been  disposed  of,  there  still  remains  the 
(]uestioM  whether  the  order  actually  given  was  in  all  the 
<-ircumstancH-s  of  the  case  a  lawful  ordf^r  or  whether  the 
apfH'llant  was  entitled,  as  he  claims,  himself  to  remove  the 
rubbish  whicii.  as  is  admitted,  was  actually  on  the  premises 
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at  the  time  and  which,  as  is  also  admitted,  he  did  in  fact,      ^i889. 

'  '         Feb.  21. 


Wightinan  vs. 


thougli  required  thereto  by  the  constable,  refuse  to  allow 

the  contractor  to  remove.     Now  that  it  was  lawful  for  the    Belc.jti.«fleid 

Municipality. 

Municipality  to  make  regulations  for  the  removal  of  rubbish 
from  occupied  premises  and  to  undertake  such  removal  by 
its  own  servants  or  agents,  and  to  charge  a  reasonable  sum 
for  such  services,  is  clear  both  from  the  power  in  that  behalf 
specially  conferred  by  clause  13  of  sect.  109  of  the  Munici- 
pal Act,  above  referred  to,  and  also  from  the  recent  case  of 
Harvey  vs.  Beaconsjield  Municipality,  6  Juta,  4,  where  the 
point  was  expressly  decided  by  the  Supreme  Court.  Con- 
sidering the  number  and  ingenuity  of  the  points  which  have 
been  raised,  I  suppose  it  was  in  conse(|uence  of  that  reported 
decision  that  we  were  spared  any  impugnment  of  the  validity 
of  bye-law  143,  published  in  the  Gazette  of  March  24  last 
by  Government  Notice  249  of  1888.  Now  by  this  bye-law, 
of  which  I  need  not  repeat  the  terms,  it  is  provided  that  the 
Council  may  either  remove  rubbish  themselves  or  require 
the  owners  and  occupiers  to  do  so  under  the  supervision  of 
the  Sanitary  Inspector,  while  by  the  following  regulation  it  is 
pi'ovided  that  in  the  former  case  a  certain  tariff  of  charges 
shall  be  levied  for  this  service.  Now  when  the  bye-law  says 
that  "  it  may  be  optional  with  the  Council  themselves  to 
remove  the  same  " — not  I  presume  in  proj^ria  persona — it 
clearly  gives  them  the  right  to  do  so,  and  the  evidence  in 
this  case  shows  that  they  have  exercised  this  right  and  made 
an  agreement  with  a  contractor  for  the  purpose.  In  these 
circumstances  I  think  that  the  order  given  to  the  appellant 
in  this  case  was  a  lawful  direction,  given  by  a  duly 
appointed  officer  and  for  the  purpose  of  carrying  out 
the  powers  conferred  on  the  Council  by  bye-law  14.").  It 
follows  that  it  was  an  order  disobedience  to  which  rendered 
the  person  to  whom  it  was  given  liable  to  the  penalties 
imposed  by  bye-law  88.  I  am  therefore  of  ojjiuion  that 
on  none  of  the  grounds  which  have  been  raised  is  the 
appellant  entitled  t-o  succeed  and  that  the  conviction  must 
be  affirmed. 

Solomon,  J. :— I  entirely  agree  that  this  appeal  nuist  be 
dismissed,  and  I  merely   propose  to  make  a  lew  remarks 
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i98<>.  upon  two  of  the  points  that  have  been  raised  on  behalf  of 
wiMiuiianw  ^'^^  appelhint.  And  first  as  regards  the  argument  that 
ikacou-tioui  bve-law  88  is  idtra  vires,  though  there  is  no  doubt  that  the 
words  of  the  section  are  very  wide,  still  I  think  that  it  is 
our  duty  to  read  them  in  connection  with  the  other  regula- 
tions and,  if  possible,  to  place  a  reasonable  construction 
upon  them.  And,  if  we  do  this,  then  it  appears  to  me  that 
the  intention  of  the  IMunicipality  in  framing  the  bye-law 
was  to  provide  some  penalty  against  persons  who  refused  to 
comply  with  the  lawful  directions  of  the  Sanitary  Inspector 
while  acting  in  the  execution  of  his  duty.  That  I  think  is 
the  effect  of  the  section,  and  if  it  be  so  construed  then  I 
cannot  see  that  the  bye-law  is  in  any  way  ultra  vires. 
If  then  the  bye-law  is  not  ultra  vires,  the  question 
remains  whether  the  order  given  by  the  Sanitary  Inspector 
on  this  occasion  was  a  lawful  order  given  by  him  in 
execution  of  his  duty.  The  order  was  that  the  appellant 
should  allow  the  contractor  appointed  by  the  Municipality 
to  remove  the  rubbish  from  his  yard ;  and  the  question 
whether  or  not  this  was  a  legal  order  depends  upon  the 
meaning  of  sects.  143  and  144  of  the  bye-laws.  Now  I 
think  that  the  general  effect  of  these  two  sections  taken 
together  is  that,  when  once  the  Municipality  have  decided 
to  remove  rubbish,  no  private  person  is  justified  in  refusing 
to  allow  his  rubbish  to  be  removed  by  the  Municipality  on 
the  ground  that  he  intends  to  remove  it  himself.  But  then 
it  is  said  if  the  Municipality  do  decide  to  remove  the 
rubbish  themselves,  they  are  first  bound  under  sect.  144  to 
give  public  notice  of  their  intention.  If  that  be  so  I  am 
satisfied  that  Notice  229  published  by  the  Municipality  in  a 
Beaconsfield  newspaper  and  in  a  Kimberley  newspaper,  and 
whi('h  was  put  in  at  the  trial,  is  a  sufficient  notice  within 
that  section.  That  notice  intimates  to  the  public  that  the 
IMuuicipality  hav(^  a])pointed  a  contractor  for  the  removal 
of  rul)l>i,sh  and  fixes  the  tariff  of  fees  to  be  paid  for  such 
removal  ;  and  it  seems  to  me  that  that  is  ample  notice  to 
the  public  of  their  intention  to  remove  rubbish.  That  being 
so,  it  a] (pears  to  nic  that  the  order  given  by  the  Sanitary 
liispc(;tor  to  the  appellant  was  a  lawful  order  given  by  him 
in  execution  of  his  duty,  and  consequently  that  the  appel- 
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lant  in  refusing  to  comply  with  the  order  was  guilty  of  a      yll^% 
contravention  of  §  88. 


Wjghtman  v». 
Beacongfleld 
Municipality. 


Cole,  J.,  concurred. 

Jonhert,  for  the  respondent  Council,  applied  for  costs,  and 
the  following  authorities  on  the  subject  were  referred  to  by 
Counsel  and  the  Court :  Barling  vs.  Toum  Council  of  Cape 
Town,  Buch.  1875,  101 ;  Cornell  vs.  Tlie  Queen,  1  Juta,  4:} ; 
Pickering  vs.  Kimherley  Town  Council,  2  H.  C.  374 ; 
Grahamstown  Municipality  vs.  Bote,  5  E.  D.  C.  81.  After 
argument. 

The  Court  held  that  there  should  be  no  order  as  to  costs. 

r  Appellant's  Attorneys,  Playford  &  Fitzpatrick."! 
|_  Keripoudents'  Attorneys,  KsniHTS  &  Hearle.  J 


Collector  of  Customs  vs.  Maree, 

Practice. —  Burden  of  proof . — Bight  to  legin. — 
Act  10,  1872,  §  54. 

In  an  action  for  the  forfeiture  of  a  cart  and  horses  used  for 
the  removal  of  smuggled  goods,  u:liere  the  only  defence 
pileaded  was  that  the  cart  and  horses  had  Ix^en  so  used 
without  the  consent  or  hnowledge  of  either  the  oivner  or  his 
agent:  held,  that  the  burden  of  i^roof  of  such  absence  of 
hnowledge  or  consent  lay  ivith  the  defendant. 

This  was  au  action   for  the  forfeiture  of  a  certain  cart,         1^-9. 
harness    and    horses,  the    property    of    the  defendant,   and       ^^_^''- 
alleged  by  the  plaintiff  to  have  been  with   the  consent  of    CuluJmlvI. 
the  defendant  in  the  possession  or  charge   of  one  Saul  as 
conductor  or  driver  thereof,  and  while  in  su(di  possession  to 
have  been  nsed  with  the  knowledge  and  consent  of  the  said 
Saul,  within  the  meaning   of  sect.  54  of  Act  10  of  1872,  for 
the  removal  of  certain  goods  liable  to  forfeiture,  to  wit,  two 
bales  of  tobacco,  which  hail  been  imported  across  the  inland 

v.. I..  \.—V\nv  U.-A'x.  \V.  X 


Maree. 
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iw».  boi-der  into  the  port  of  Kimberley  without  payment  of  duty 
,  -—  or  permission  from  the  Officer  of  Customs  in  charge  of  the 
Customs  11.  pj^id  port  as  required  by  law.  The  defendant  admitted  the 
removal  of  the  tobacco,  and  that  it  was  liable  to  forfeiture 
as  smuggled  goods,  and  also  that  Saul  was  in  possession  of 
the  cart,  &c.,  with  his  consent,  but  pleaded  that  they  were 
made  use  of  in  the  removal  of  the  tobacco  without  the  con- 
sent or  knowledge  of  either  the  defendant  or  the  said  Saul 
within  the  meaning  of  the  said  section  of  the  Act. 

Sect.  54  of  Act  10  of  1872  provides  that  "  All  vessels, 
boats  carriages,  ami  cattle  made  use  of  in  the  removal  of 
any  goods  liable  to  forfeiture  under  any  Act  relating  to  the 
customs  shall  be  forfeited,  except  it  shall  be  shewn  that  the 
same  were  made  use  of  in  the  removal  of  goods  liable  to 
forfeiture  without  the  consent  or  knowledge  of  the  owner 
thereof,  or  his  agent  or  other  person  in  possession  or  charge 
thereof  with  the  consent  of  such  owner." 

Guerin,  for  the  plaintiff,  having  opened  the  case, 

The  Court  suggested  that,  as  the  only  question  raised  on 
the  pleadings  was  that  of  the  knowledge  and  consent  of  the 
defendant  or  his  agent,  the  burden  of  proof  under  the 
section  was  upon  the  defendant  and  it  was  therefore  for 
him  to  begin. 

Solomon,  for  the  defendant,  submitted  that  as  the  excep- 
tion was  contained  in  the  same  section  which  created  the 
forfeiture  it  was  the  duty  of  the  plaintiff  to  negative  the 
exception,  as  had  been  done  in  the  declaration,  and  to  prove 
the  negative  averment.  He  reft-rred  to  Queen  vs.  Forbes, 
2  ]I.  C.  211  :  Taylor  on  Evidence,  7th  ed.,  §  371. 
I  Lauuen'CE,  J. p.,  referred  to  Queen  vs.  Emanuel,  o  Juta,  72,] 

The  Court  held  that  by  the  section  in  question  the 
l)urden  of  proof  of  absence  of  knowledge  or  consent  in  a  case 
like  the  present  was  clearly  thrown  upon  the  defendant  and 
it  was  therefore  for  him  to  call  his  evidence. 

l^videiico  was  tl)en  led  to  shew  that  Saul  when  he  re- 
moved the  tobac(;o  did  so  at  the  request  of  one  Schecpers, 
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who  represented  himself  as  acting  on  behalf  of  the  police,        i^^^ 
and  that,  even  if  this  was  not  the  fact,  Saul  was  under  the    „  „ —    , 

'  CollfHitor  of 

bond  fide  belief  that  such  was  the  case,  and  that  therefore     tustouwr*. 

.       .  .  .  Miiree. 

the  case  was  not  within  the  mischief  of  the  statute ;  but 
after  evidence  had  been  called  on  both  sides 

The  Court  held,  on  the  facts,  that  the  defence  liad  not 
been  established  and  accordiugly  gave  judgment  lor  the 
plaintiff  as  prayed  with  costs. 


rPlaintifTs  Attorneys,  Graham,  VicJfE  &  Mallett. 
LOelendant's  Attorney,  L).  J.  Haarhoff. 


Tarry  &  Co.  vs.  Brown. 
Costs. — Magistrate's  discretion. — Amendment  of  record. 

T.  sued  B.  in  the  Magistrates  Court  on  an  account  for  work 
and  lahour.  B.  at  the  trial  admitted  his  liahility  for 
certain  items  hut  disputed  the  rest  of  the  account  on  the 
ground  that  the  additional  icorJc  had  been  necessitated  hij 
the  plaintiff's  own  negligence.  The  Magistrate  lield  that 
there  had  been  negligence  by  both  parties,  necessitating  th^. 
additional  uork,  and  on  this  ground  gave  judgment  only 
for  the  amount  admitted  and  ordered  each  party  to  pay 
their  oivn  costs:  Held,  on  appeal,  that  the  Magistrate 
had  not  exercised  a  judicial  discretion  as  to  costs  and  that, 
in  the  absence  of  any  previous  tender,  the  plaintiff  was 
entitled  to  the  costs  up  to  the  date  of  tlie  defendant's 
admission  of  liahility  for  the  amount  recovered. 

An  apjylication  liaving  been  made  by  the  defendant  for  an 
order  on  the  Magistrate  to  amend  the  record  by  inserting 
a  statement  made  by  himself,  in  reply  to  a  question  from 
the  Court,  to  the  eff'ect  that  he  liad  made  the  plaintif 
certain  offers  for  a  settlement  out  of  Court,  and  it  appear- 
ing on  reference  to  the  Magistrate  tJiat  tliis  statement, 
uhich  was  denied  by  the  plaintiff,  Jiad  actually  been  made, 
but  had  not  been  recorded  as  being  immaterial,  the  Court, 
holding  that    tlie    statement  did    not    in  fact    affect    the 

X  2 
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issue,  refused   the  application  hut  made  no  m'der  as  to 
the  costs  thereof. 

19S9.  Tarry    &    Co.    sued    Brown    before    the   Magistrate   of 

—  '  KimlxL'rley  for  £13  Is.  for  work  and  labour,  being  repairs 
iin.wn.  '  effected  to  a  certain  engine.  The  defendant  at  the  trial 
admitted  his  liability  for  £5  2s.  9d.,  being  the  amount  of 
the  first  three  items  in  the  account,  but  denied  liability  for 
the  balance  on  the  ground  that  the  remaining  charges  had 
been  necessitated  through  the  negligence  of  the  plaintiffs  in 
performing  the  work  represented  by  the  amount  admitted 
to  be  due.  On  this  issue  evidence  was  taken,  and  in  the  end 
the  Magistrate  gave  judgment  for  the  plaintiffs  for  £5  2s.  dd., 
and  ordered  each  party  to  pay  their  own  costs,  stating  as  his 
reason  for  this  judgment  that  he  found  there  had  been 
negligence  by  both  jjarties.  Against  this  judgment  the 
plaintiff's  appealed,  but  before  the  appeal  was  heard  an 
application  was  made  by  the  respondent  for  an  order  on  the 
Magistrate  to  amend  the  record  "  by  inserting  the  answer  of 
the  defendant  to  a  question  put  by  the  said  ]Magistrate,  as 
to  why  the  parties  did  not  try  and  arrive  at  a  settlement 
without  coming  to  Court,  the  said  answer  being  to  the  effect 
that  he,  the  defendant,  had  often  offered  to  pay  the  plaintiffs 
half  the  amount  claimed  by  them  in  their  summons."  Con- 
tradictory affidavits  having  been  filed  by  the  parties  on  the 
([uestion  whether  this  statement  had  in  fact  been  made, 
the  Court  desired  the  Magistrate  to  file  an  affidavit  giving 
his  recolloction  on  the  subject,  whereupon  he  made  an 
ulfidavit  stating  "  that  I  did  casually  ask  the  defendant 
(hiring  tne  course  of  the  trial  why  he  had  not  attMuptedto 
settle  the  case  out  of  Court,  that  his  reply  was  as  stated 
in  his  affidavit,  but  that  I  did  not  record  it,  as  I  did  not 
consider  it  evidence  affecting  the  issue  or  any  plea  of 
tender."  The  arguments  on  the  api)lication  and  appeal  were 
then  taken  together. 

tiolomon,  for  the  appellants,  said  that  he  would  not  go 
into  the  merits,  as  an  intiujation  had  been  given  to  the 
res})ond(,'nt  that  the  appeal  was  only  cm  the  question  of 
cost-^.     lie  submitted  tliat  as  tlu;re  was  no  tender  the  plain- 
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tiffs  were  clearly  entitled  to  the  costs  up  to  date  of  nlea.        i8s». 

■'  Feb.  29. 

(Stopped  arguendo.)  _     -^ 

Frames,  contra,  argued  that  the  ]\ragistrate  had  given  an  urown. 
equitable  judgment,  and  exercised  a  judicial  discretion,  with 
which  this  Court  would  not  interfere  unless  "  the  Magistrate 
had  made  some  glaring  mistake : "  MarTcs  vs.  EsterJmijzen, 
8  Juta,  38.  In  the  recent  case  of  Mosenthal  Bros.  vs.  Brawn 
(H.  C.  not  reported),  where  the  Magistrate  had  made  a 
similar  order,  and  the  circumstances  were  very  similar,  the 
Court  had  refused  to  interfere  with  his  exercise  of  his  dis- 
cretion as  to  costs.  Here  the  Magistrate  had  found  for  the 
defendant  on  the  main  question  in  dispute,  and  the  decision 
on  the  merits  was  not  challenged,  and  it  was  impossible  to 
say  that  he  had  made  "  a  glaring  mistake "  as  to  costs. 
Even  if  the  plaintiffs  were  awarded  costs  up  to  date 
of  plea,  it  would  make  no  material  difference  in  their 
favour. 

Solomon,  in  reply  : — Though  not  applying  for  an  alteration 
in  the  amount  of  the  judgment,  we  are  entitled  to  refer  to 
the  merits  so  far  as  they  bear  on  the  question  of  costs.  In 
the  absence  of  "  misconduct "  a  successful  plaintiff  is  entitled 
to  his  costs  and  cannot  be  deprived  of  them :  Cooper  vs. 
Wliittingham,  15  Ch.  I).  501.  [Laukence,  J. P.,  observed 
that  the  Courts  had  taken  a  somewhat  wide  view  of  what 
was  meant  by  "  misconduct,"  as  was  shewn  by  the  recent 
decision  of  the  Court  of  xVppeal  in  the  case  of  the  bank- 
ruptcy of  Lord  Colin  Campbell  (see  20  Q.  B.  D.  816), 
where  it  had  been  held  that,  the  bankruptcy  having  been 
occasioned  by  a  liability  for  costs  incurred  in  an  unsuccessful 
divorce  suit,  this  amounted  to  "misconduct"  within  the 
meaning  of  the  statute.]  He  also  referred  to  the  judgment 
of  the  Chief  Justice  in  Meisserheimer  vs.  Be  Smidt,  cited 
by  Van  Zyl  on  Costs,  at  page  38 ;  Van  Wyh  vs.  Faher, 
2  E.  D.  C.  152.  X  mere  offer  of  a  settlement  made  out  of 
Court  came  to  nothing  unless  there  was  an  actual  tender 
and  production  of  the  money. 

Laurence,  J. P. : — There  are  two  matters  with  which  we 
have  to  deal — firstly,  the  application  made  by  tlie  defendant 
tor  an  amendment  of  the  record  in  this  ease,  and  secondly 
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i««>.        the  oppeal  brought  by  the  plaintiffs  against  the  decision. 
—         With  regard  to  the  defendant's  application,  the  affidavit  filed 

ITV  Ac  Co.  rJ.  °  P         •         •  /»     T       1  1 

Brown.  by  the  Magistrate  shews  that  it  was  so  lar  justified  that  the 
defendant  was  right  in  his  assertion  that  he  did  make  the 
statement  which  he  complains  was  omitted  from  the  record, 
and  I  am  not  prepared  to  say  that  in  all  the  circumstances, 
and  especially  as  notice  had  been  given  that  the  appeal  was 
with  regard  to  the  question  of  costs,  the  application  for  an 
amendment  was  wholly  unreasonable.  As  the  Magistrate 
thought  it  worth  while  to  put  the  question,  it  would  cer- 
tainly have  been  better  if  he  had  taken  down  the  answer, 
for  it  is  not  always  possible  for  a  Magistrate,  or  even  for  a 
Judge,  to  be  certain  at  the  time  when  a  witness  makes  a 
statement  whether  it  will  ultimately  prove  to  be  material  or 
not.  However,  in  the  present  case  I  think  that  the  Magis- 
trate, in  the  sequel,  was  right  in  his  view  that  the  answer  in 
question  did  not,  in  the  absence  of  any  plea  of  tender, 
materially  affect  the  issue  he  had  to  try,  and  this  seems  also 
to  have  been  at  the  time  of  the  trial  the  defendant's  own 
view.  That  this  was  so  is  shewn  by  the  fact  that,  as  is 
expressly  stated  in  the  affidavits,  he  did  not  inform  his  own 
attorney  of  the  attempt  he  had  made  to  effect  a  settlement. 
Consequently  the  plaintiffs'  witnesses  were  not  cross-examined 
on  the  point,  and  they  had  thus  no  opportunity  of  giving 
their  version  of  the  alleged  offer,  and  nothing  was  said 
about  it  by  the  defendant  himself  until,  as  the  Magistrate 
says,  the  question  was  "  casually  "  put  to  him  by  the  Court. 
In  these  circumstances  I  do  not  think  that  the  defendant 
could  gain  any  practical  advantage  by  the  amendment  of 
the  record  and  the  application  must  therefore  be  refused. 
As,  however,  it  was  not  altogether  an  unreasonable  applica- 
tion, and  the  plaintiffs'  attorneys  might  very  well  have 
consented  to  it,  instead  of  opposing  it  as  they  have  done 
and  tiling  affidavits  denying,  no  doubt  throngh  a  failure  of 
recollection,  that  the  statement  in  dispute  was  ever  made,  it 
will  bo  refused  without  costs.  I  now  come  to  the  appeal  by 
the  plaintiils,  which  in  my  ojiinion  must  be  allowed.  I 
tliink  indeed  that  it  is  a  fortunate  circumstance  for  the 
defendant  that  a  sort  of  concordat  seems  to  have  been 
established  between  the  attorneys  that  the  apfical  should  be 
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confined  to  the  question  of  costs ;  for  if  we  were  to  go  into  .isi** 
the  merits  undoubtedly  very  strong  arguments  might  be 
adduced  in  favour  of  the  right  of  the  appellants  to  recover  ^"^w" 
the  whole  sum  for  which  they  sued.  The  Magistrate,  how- 
ever, has  only  allowed  the  first  three  items  of  the  account, 
and  as  the  plaintiffs  do  not  apply  to  the  Court  to  increase 
the  amount  awarded  to  them  it  is  not  for  the  Court  to  go 
out  of  its  way  to  do  so.  At  the  same  time  they  have 
recovered  judgment  for  a  substantial  portion  of  their  claim 
and  in  the  absence  of  any  tender  and  in  the  ordinary  course 
that  judgment  would  carry  costs.  It  has  been  urged  in 
support  of  the  judgment  that  the  rules  of  procedure  with 
regard  to  tender  "should  not  be  too  strictly  enforced  in 
actions  in  the  inferior  courts,  but  after  all  these  rules  have 
been  laid  down  and  this  procedure  created  in  order  to 
prevent  the  practical  injustice  which  as  experience  shews 
would  ensue  if  there  were  not  some  such  regulations  for  the 
conduct  of  legal  proceedings.  The  Magistrate  moreover 
says  that  he  ordered  each  party  to  pay  their  own  costs,  not 
because  of  the  alleged  offers  of  a  settlement  out  of  Court, 
which  he  expressly  states  that  he  regarded,  and  I  think 
rightly  regarded,  in  the  absence  of  a  plea  of  tender  as 
immaterial,  but  because  he  found  there  had  been  negligence 
on  both  sides.  I  confess  I  do  not  altogether  follow  him  in 
his  reasons  for  this  conclusion  and,  in  order  to  justify  the 
result  arrived  at,  he  should  certainly  have  gone  on  to  find  as 
a  fact,  which  he  has  omitted  to  state  that  he  did,  that  the 
alleged  negligence  on  the  part  of  the  plaintiffs  was  the 
cause  of  the  further  expenses  being  incurred.  But,  assuming 
him  to  have  been  right  on  this  point,  this  was  a  reason  for 
reducing  the  plaintiff's  claim  to  the  amount  of  the  first  three 
items,  which  he  did,  but  it  was  no  reason  whatever  for 
depriving  him  of  his  costs  as  well.  Neither  do  I.  find 
anything  in  the  eases  which  have  been  cited,  as  to  the 
reluctance  of  the  Court  to  interfere  with  the  exercise  by 
Magistrates  of  their  discretion  in  these  cases,  to  justify  us  in 
upholding  the  present  decision.  The  strongest  case  in 
favour  of  the  respondent  is  undoubtedly  that  of  Mosentlial 
Bros.  vs.  Brown  in  this  Court ;  but  in  that  case  it  wa.-^ 
perfectly  clear  that  the  defendant  was  all  along  willing  to 
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1889.         pay  the  aniount  ultimately  recovered  ;  that  the  case  only 
^     "TT,        eume  into  Court  owinpr  to  the  refusal  of  the  plaintiffs  to 
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^^wn-  accept  this  amount  and  their  attempt  to  enforce  a  further 
claim  which  the  Court  regarded  as  oppressive  and  almost 
extortionate  in  character ;  and  that  it  was  only  through  the 
defendant  not  having  had  the  benefit  of  legal  advice  that, 
in  the  absence  of  a  formal  plea  of  tender,  the  plaintiffs 
escaped  having  to  pay  the  main  costs  of  the  action.  In 
these  special  circumstances  the  Court  refused  to  interfere 
with  the  discretion  of  the  Magistrate  in  making  no  order  as 
to  costs ;  but  the  circumstances  of  the  present  case  appear 
to  me  to  be  of  a  widely  different  character.  In  Mosentlial 
vs.  Brmon  the  conduct  of  the  plaintiffs  might  not  unfairly 
be  regarded  as  being  such  "  misconduct "  as  to  entitle  the 
Court  to  deprive  them  of  their  costs,  in  accordance  with 
the  rule  laid  down  by  Jessel,  M.R.,  in  Cooper  vs.  Whittmg- 
ham ;  but  there  was  certainly  no  such  misconduct  in  the 
case  now  before  us.  Then  as  to  the  case  of  Marks  vs. 
Esterhuijzeny  which  is  very  briefly  reported,  the  Court  seems 
to  have  gone  on  the  broad  ground  that  the  appellant  by  the 
Magistrate's  judgment  "  had  received  more  than  he  was 
entitled  to,"  apparently  holding  that  the  tender  made  by  the 
defendant  before  action  brought  was  a  sufficient  tender,  in 
which  case,  had  there  been  a  cross  appeal,  any  alteration 
which  might  have  been  made  in  the  judgment  as  to  costs 
would  ])robably  have  been  unfavourable  to  the  plaintiff  and, 
instead  of  there  being  no  order  as  to  costs,  he  would  have 
had  to  pay  the  defendant's  costs  subsequent  to  the  tender. 
I  next  come  to  the  case  of  Van  Wyh  vs.  Faher,  2  E.  D.  C. 
152,  where  it  was  held,  reversing  the  judgment  of  the 
Magistrate,  that  as  the  plaintiff  had  recovered  more  than 
was  tendered,  although  the  amount  recovered  was  far  less 
than  tliat  (-lainied,  and  although  the  summons  had  not  heen 
})rcceded  by  a  letter  of  demand,  the  plaintiff  was  never- 
theless entitled  to  the  costs  of  the  a(;tion.  Mr.  Frames,  in 
liis  observations  on  the  cases  cited  by  Mr,  Soloinoyi  in  reply, 
})ointed  out  that  in  this  case  tlie  respondent  was  not  repre- 
sented on  the  apjieal  and  suggested  that  the  decision  was 
•  ■n;onfous;  but,  if  1  may  be  permitted  to  say  so,  the  case 
appears  to  me  to  liave  been  perfectly  correctly  decided  and 
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appellate  Court  to  correct  the  exercise  by   a  i\[a":istrate  of         —  ' 
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his  discretion  as  to  costs,  when,  as  the  Judok  riiEsiDENT  put  urown. 
it,  "  there  are  no  principles  of  law  which  justify  the  Magis- 
trate in  refusing  costs  to  the  successful  party."  Similarly  in 
Meisserheimer  vs.  De  Smidt,  in  the  Supreme  Court  in  Decem- 
ber 1880,  the  Chief  Justice  is  reported  by  Mr.  Van  Zyl  to 
have  said  that  *' it  was  really  a  serious  question  whether  a 
Magistrate  should  deprive  a  successful  litigant  of  his  costs. 
The  plaintiff  was  successful,  and  there  was  no  circumstance 
to  deprive  him  of  his  costs,  and  he  thought  the  Magistrate 
should  not  have  made  the  plaintiff  pay  his  own  costs.  The 
plaintiff  would  now  therefore  have  his  costs  together  with 
the  costs  of  the  appeal "  (a).  Similarly  in  England,  where 
under  the  present  Act  costs  follow  the  result  unless  the 
Judge  at  the  trial,  in  the  exercise  of  his  discretion,  "  for 
good  cause  shewn,"  shall  otherwise  order,  it  has  been 
repeatedly  held  by  the  Court  of  Appeal  that  though  where 
good  cause  exists  there  is  no  appeal  from  the  Judge's 
exercise  of  his  discretion,  nevertheless  the  question  of  the 
existence  of  good  cause  is  one  upon  which  an  appeal  lies, 
and  it  is  necessary  to  prove  its  existence  before  a  Judge  can 
deprive  a  successful  litigant  of  his  costs.  In  the  present 
case,  for  the  reasons  given,  1  am  of  opinion  that  there  was 
no  such  good  cause,  and  the  appeal  must  therefore  be 
allowed,  with  costs,  and  the  judgment  of  the  Court  below 
altered  into  one  for  the  plaintiffs  for  £5  2s.  9d.,  with  costs 
up  to  and  including  the  date  of  plea,  the  plaintiffs  to  pay 
any  subsequent  costs. 


Solomon  and  Cole,  J  J.,  concurred. 

["Appellants'  Attorneys,  II.  C.  &  J.  C.  Haakhoff."] 
LRespondent's  Attorneys,  Frames  &  Grimmer.     J 


(a)  Cf.  also  liaiasammy  vs.  VUicot  Sam,  '2  II.  C.  209,  uiul  cases  there 
cited. 
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Lord  vs.  O'Leary. 

Election  Petition. — Employment  of  Voters. — Personation. — 
Scrutiny.  —  Corrupt  Practices.  —  Agency.  —  Constitution 
Ordinance.— Acts  21  of  1859,  14  of  1874  and  9  of  1883. 

On  an  election  petition  which,  the  seat  being  claimed  hy  the 
2)etition€r,  involved  a  scrutiny,  tlie  votes  of  persons  dis- 
qualified from  voting,  under  §  35  of  Act  9  of  1883,  ivere 
stricck  off  the  poll,  notwithstanding  the  provisions  of 
sect.  50  of  the  Constitution  Ordinance;  hut  with  regard  to 
persons  not  entitled,  under  the  provisions  of  sect.  10  of  the 
said  Ordinance,  to  he  registered  as  voters  or  to  vote,  the 
register  was  held  to  he  conclusive  and  the  votes  of  such 
persons  were  therefore  not  struck  off. 

Tlie  employment  of  electors  as  members  of  a  hand  or  as  cah- 
drivers  is  not  in  itself  a  corrupt  practice,  neither  does  it 
disqualify  such  electors  from  voting  under  sect.  35  of  Act 
9  of  1883. 

Where  a  successful  candidate  after  an  election  presented  a 
voter,  ivho  had  taken  an  active  piart  in  his  favour  hy 
speaking  at  public  meetings  hut  who  had  not  canvassed 
for  him  or  otherwise  acted  as  his  agent,  icith  certain 
shares  as  a  "  souvenir  "  of  the  election :  held,  that  such 
presentation  did  not  in  itself  amount  to  a  corrupt  practice, 
7ieither  did  it  disqualify  the  recipient  as  a  p)aid  agent. 

Tlie  surnames  of  certain  electors  were  mis-spelt  on  the  register : 
held,  there  being  no  doubt  as  to  their  identity,  that  their 
votes  were  good. 

An  elector  can  only  vote  once.  Where  certain  electors,  who 
were  entitled  to  vote  for  four  candidates,  after  giving  one 
or  more  votes  at  one  polling  station,  afteriuards  voted 
elseichere,  the  later  votes  were  struck  off  tlie  poll. 

A  certain  association  having  been  formed  in  connection  ivith 
the  election,  and  having  resolved  to  sup)port  certain 
cajulidattss,  and  having  given  a  ^^ smoking  concert"  at 
wluch  a  number  of  voters  were  supjplied  with  liquor  aiid 
cigars:  held,  on  the  facts,  that  tlie  agency  of  this  associa- 
tion for  tlie  candidates  ichom  it  supjported  laid  not  been 
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proved,  and  thai  therefore  the  entertainment  in  question 
did  not  amount  to  a  corrupt  practice  hy  a  candidate's 
agent. 

This  was  a  petition  under  the  Parliamentary  Elections         inxg. 

March  5. 

Act,  1883,  The  petitioner  stated  that  he  was  a  candidate  '  „  «'. 
at  an  election  held  on  Nov.  13,  1888,  for  members  to  "  n- 
represent  the  electoral  division  oi'  Kimberley  in  the  House  i-oraw.oLeary. 
of  Assembly,  and  he  claimed  to  be  returned  at  the  above 
election,  at  which  there  were  seven  candidates  for  fuur  seats, 
and  Messrs.  Karnato,  Lange,  Lynch  and  O'Leary  had  been 
declared  duly  elected  by  the  returning  officer  according  to 
the  state  of  the  poll,  the  number  of  votes  as  declared  for 
Mr.  O'Leary,  the  respondent,  being  1034  and  for  the 
petitioner  1028.  The  Governor  had  subsequently  pro- 
claimed the  aforesaid  four  candidates  in  the  above  named 
order  to  be  duly  returned,  Tlie  petitioner  went  on  to 
allege  that  the  respondent's  declared  majority  over  himself 
was  only  apparent  and  colourable,  inasmuch  as  votes  were 
recorded  in  his  favour  of  divers  persons  who  were  not 
entitled  to  vote,  and  the  real  majority  of  good  and  legal 
votes  was  in  favour  of  the  petitioner  over  the  respondent ; 
that  some  of  the  voters  in  favour  of  the  respondent  were 
disqualified  by  legal  incapacity  at  the  time  their  names  were 
unlawfully  placed  on  the  register  whilst  others  were  dis- 
qualified by  such  incapacity  subsequently  incurred ;  that 
divers  persons  voted  for  the  respondent  who  were  disqualified 
through  having  been  employed  as  agents,  etc,  by  or  on 
behalf  of  some  or  other  of  the  candidates,  and  whose  names 
should  therefore  be  struck  off  the  poll ;  that  in  other  cases 
the  votes  of  duly  qualified  electors  had  been  personated  and 
in  others  such  electors  had  voted  more  than  once ;  that 
certain  voters  were  bribed,  treated  or  subjected  to  imdue 
influence  by  the  respondent  or  his  agents  or  other  persons 
on  his  behalf;  and  that  the  respondent  or  his  agents  had 
been  guilty  of  corrupt  practices  as  above.  Wherefore  the 
petitioner  claimed  that  he  might  be  declared  duly  elected 
or,  failing  this,  that  the  election  should  be  declared  void. 

The  respondent  having  intimated  his  intention  of  bringing 
counter    charges   against   the    petitioner,    as    provided    for 
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"•«9.        un(1er  sect.  43  of  Act  9  of  1883,  the  Court,  which   had 
■•     6-      previously,  on  an  application  under  sub-sect.  3  of  sect.  8 

•^ "•      of  the  said   Act,  fixed  j^larch  5   as  the  day   of  trial,  on   a 

Lord  M.o'Lary.  further  applieation  beiiip^  made  for  particulars  to  be  supplied, 
directed  tlie  jKBtilioncr  to  file  and  servo  particulars  in  suj)port 
of  his  charges  on  or  before  Feb.  26  and  the  respondent  to  do 
the  same  on  or  before  Feb.  28. 

Particulars  were  th(m  filed  by  the  petitioner  to  the  effect 
(1)  that  certain  twenty  persons  who  voted  for  the  respondent 
were  disqualified  as  paid  agents,  &c'.,  in  terms  of  sect,  35  of 
Act  9  of  1883;  (2)  that  certain  other  sixteen  voters  had 
been  personated  or  otherwise  had  Voted  for  the  respondent 
after  having  previously  duly  recorded  their  votes;  (3)  that 
two  voters  were  disqualified  as  minors  and  (4)  another  as 
having  been  convicted  of  fraud ;  (5)  that  two  voters  had 
been  guilty  of  bribery  within  the  meaning  of  sects.  1  and  2 
of  Act  21  of  1859  ;  (6)  that  one  person  who  voted  was  not  a 
registered  voter  but  voted  in  the  name  of  another  person 
whose  name  was  identical  with  his  ;  (7)  that  the  respondent 
or  his  agents  were  guilty  of  corrupt  practices  by  treating 
voters  at  a  certain  "  smoking  concert ;  "  (8)  that  at  the  said 
concert  certain  nineteen  voters  corruptly  accepted  drink, 
cigars  and  entertainment  given  by  the  respondent  or  his 
agents  for  the  purpose  of  corruptly  influencing  the  election. 

I'he  particulars  filed  by  the  respondent  were  of  a  similar 
charaeter,  clauses  1  and  2  containing  lists  of  persons  alleged 
to  have  been  paid  agents  or  to  have  been  personated  or  to 
have  voted  twice ;  in  clause  3  one  voter  was  objected  to  as 
both  a  minor  and  an  alien  and  in  clause  4  another  was 
stated  to  have  been  convicted  of  theft ;  clause  5  alleged 
that  certain  voters  had  been  bribed  by  the  petitioner  and 
were  guilty  of  bribery  within  the  meaning  of  sects.  1  and  2 
of  the  Act  of  1859  ;  while  the  sixth  and  last  clause  alleged 
that  a  person  who  voted  for  the  petitioner  was  not  a 
registere<l  voter.  Altogether  61  of  the  respondent's  votes 
were  impeached  by  the  petitioner  and  49  of  the  petitioner's 
by  the  respondent. 

On  the  case  coming  on  for  trial,  however,  a  considerable 
number  of  these  charges  were  abandoned  and  others  were 
given   up  or  proved  to   be  untenable  in  the  course  of  the 
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hearins:.    Thus  before  evidence  was  led  it  was  stated  that      .  i8«9- 

,  .  , .  .         ,         .      .  March  6. 

the  cases  of  minors,  ahens  or  convicted  criminals,  set  forth  ••    *• 

in  the  3rd  and  4th  paragraphs  of  both  sets  of  particulars,  •■  "• 
and  which  were  based  on  the  provisions  of  sect.  10  of  the  Lord«.o'Leary 
Constitution  Ordinance  of  1853,  would  not  be  pressed,  both 
parties  apparently  being  willing  to  admit  that  the  provisions 
of  sect.  50  of  the  Ordinance,  as  to  the  register  being  con- 
clusive, applied  to  these  cases  or  at  all  events  agreeing  to 
set  off  their  respective  charges  under  tliese  heads  one  against 
the  other.  Another  class  of  cases  of  alleged  personation 
were  proved  to  be  cases  of  mere  clerical  errors  in  the 
register — e.g.  a  voter  named  Edkins  appeared  on  the  register 
as  Eakins,  another  named  Johnson  as  Johnston  and  a  third 
named  Klinck  as  Yilinck — and  as  in  these  cases  there 
appeared  to  be  no  doubt  as  to  the  identity  of  the  voter  the 
Court,  referrii)g  to  the  provisions  of  sect.  41  of  the  Consti- 
tution Ordinance,  expressed  a  decided  opinion  that  these 
objections  could  not  be  maintained,  and  ac.'cordingly  they 
were  not  further  pressed.  There  was  also  a  case  of  a  voter 
alleged  to  be  disqualified  under  §  35  of  t!ie  Act  of  1883,  and 
who  turned  out  merely  to  have  been  hirt^d  as  a  bandsman  by 
tlie  master  of  a  band  which  was  employed  on  behalf  of  one 
of  the  candidates  and,  on  an  expression  of  opinion  from  the 
Court  that  such  employment  was  not  within  the  section, 
this  case  was  also  withdrawn.  As  to  the  charges  of  bribery 
against  the  petitioner  contained  in  clause  5  of  the  respon- 
dent's })articulars,  it  turned  out  that  this  referred  to  the 
employment  of  certain  voters  as  cab-drivers  to  bring  up 
other  voters  to  the  poll;  but  the  Court  decided  that  this  did 
not  fall  within  the  Act,  either  as  regards  the  drivers  of  the 
cabs  or  the  voters  who  were  conveyed  in  them.  In  another 
case  the  respondent  was  charged  with  having  bribed,  or  in 
the  alternative  witli  Juiving  employed  as  a  paid  agent,  a 
voter  name<l  Kempt.  The  facts  appeared  to  be  that  Kemj)t 
had  volimtarily,  and  without  any  application  being  made  to 
him,  supported  the  respondent  during  the  contest  and  made 
several  speeches  at  meetings  in  his  favour,  and  after  the 
election  was  over  the  respondent,  to  sliew  his  apjn-eciation 
of  these  oratorical  exertions,  and  as  ho  put  it  by  way  of  a 
souvenir,  gave  Kempt  a  parcel  of  shares  of  whiidi  the  market 
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18M.        value  was  said  to  be  about  £10.     In  this  case  also  after  the 

March  5.  .,..., 

..  «•  facts  had  been  investigated  the  petitioner,  in  accordance 
'•  "•  with  an  intimation  of  the  view  of  the  Court,  decided  not  to 
ixjni vt.oLeary.  press  the  charge.  Then  with  regard  to  the  alleged  treating 
at  the  smokinjr  concert  the  entertainment  was  admitted  and 
also  that  the  respondent  was  present ;  but  it  appeared  that 
the  concert  was  given  by  an  association  called  the  "  Citizens' 
Political  Association,"  which  had  been  formed  in  connection 
with  the  election  and  of  which  the  main  object  appeared  to 
have  been  to  oppose  the  candidature  of  Mr.  Barnato.  With 
this  end  in  view  the  association  decided  to  support  four  out 
of  the  seven  candidates,  of  whom  the  respondent  was  one, 
and  on  one  occasion  he  and  the  other  selected  candidates 
addressed  a  meeting  of  electors  convened  by  the  association. 
The  association,  which  had  a  paid  secretary  and  incurred 
certain  expenses,  did  not,  however,  canvass  in  favour  of  the 
candidates  whom  it  supported,  and  there  was  nothing  to 
shew  that  its  agency  had  been  in  any  way  recognised  by  the 
respondent,  who  had  his  own  committee  and  organisation. 
On  these  facts  the  Court  expressed  an  opinion  that  the 
petitioner  had  failed  to  prove  agency,  and  this  view  was 
ultimately  acquiesced  in  and  this  branch  of  the  case  not 
pressed  in  argument.  (Cf  Rogers  on  Electioyis,  I5tli  ed. 
Vol.  II.  p.  826.)  These  matters  having  been  thus  eliminatfd 
very  little  reujained  with  the  exception  of  the  charges  of 
personation  and  the  case  of  the  paid  agents.  With  regard 
to  this  latter  bianch  of  tlie  case  a  great  deal  of  argument 
took  place,  an  objection  having  been  raised  on  behalf  of  the 
respondent  to  the  admissibility  of  evidence  in  support  of  the 
first  jiarticular,  and  it  being  contended  tliat,  even  if  persons 
were  proved  to  have  voted  who,  under  sect.  85  of  the  Act, 
were  not  entitled  to  do  so,  tlie  Court  had  no  power  to  strike 
oir  their  votes.     In  sup[ort  of  this  contention, 

Giierhi  (with  liim  Jouhert),  for  tlie  respondent,  referred  to 
tlie  Constitution  Ordinance,  sects.  8,  10  and  r>0,  and  sub- 
mitted that  in  the  case  of  ])aid  agents,  as  well  as  in  thos(;  of 
minors,  aliens  and  criminals,  the  Court  could  not  go  behind 
or  open  up  tlie  register  which  by  sect.  50  was  made  the 
coiudusive  test  of  the   right  to  vote.     The  votes  of   these 
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persons  could  not  be  struck  off  althoufyh  by  voting  they        h«9. 
subjected  themselves  to  the  penalties  imposed  by  sect.  35         „     e.' 
of  Act   9   of  1883.     [Laurence,  J.P.,  observed  that  the         ",    n- 
portion   of  the   Act   beginning  with   sect.  35  was  headed  Lord  «.o'i.eary. 
"  Punishment    of    Corrupt    Practices,"    and,    referring    to 
sect.  36,  inquired  whether  voting  by  a  paid  agent  must  not 
be  regarded  as  a  "  corrupt  practice,"  which  would  void  the 
election.]     Voting   by    paid   agents   was    not    a   "  corrupt 
practice  "  as  defined  in  Act  21  of  1859  and  sect.  2  of  Act  9 
of  1883,  at  all  events  unless  it  could  be  shewn  that  the 
payment  amounted   to   bribery.      He   contended    that   the 
only  cases  in  which  votes  could  be  deducted  on  a  scrutiny 
were  those  enumerated  in  sub-sect.  6  of  sect.  8  of  the  Act  of 
1883.     Ee  refened  to  Stoice  vs.  JoJUffe,  L.  H.  9  C.  P.  734. 

Solomon,  for  the  petitioner,  did  not  contend  that  voting 
bv  agents  amounted  in  itself  to  a  corrupt  practice  but 
argued  tliat  the  votes  should  be  struck  off".  He  admitted 
that  under  the  Constitution  Ordinance  tlie  votes  of  minors 
or  aliens,  if  on  the  register,  could  not  be  impeached,  and 
that  in  such  cases  the  reasoning  of  Stoive  vs.  Jolliffe  ap[)lied, 
but  paid  agents  were  on  a  difi'erent  footing  imd  as  to  them 
sect.  50  of  the  Constitution  Ordinance  was  impliedly 
repealed  by  sect.  35  of  the  Parliamentary  Elections  Act. 
This  was  a  case  of  persons  disentitled  to  vote,  who  incurred 
a  penalty  if  they  did  so,  and  whose  votes  were  therefore 
void :  Maxwell  on  Statutes,  2nd  ed.  483 ;  Be  Cork  and 
Youghal  By.  Co.,  L.  R.  4  C.  A.,  jje/-  Lord  Hatherley,  C,  at 
p.  758  ;  Fhiljyot  vs.  St.  George  s  Hospital,  6  H.  L.  338.  The 
vote  of  a  paid  agent  was  a  mere  nullity.  He  contended 
that  sub-sect.  G  of  sect.  8  of  the  Act  of  1883  did  not 
exhaust  tlie  powers  of  the  Court  and  referred  to  sheets.  47, 
48  and  51  of  Act  14  of  1874  and  the  judgment  of  the 
Chief  Justice  in  O'Leary  vs.  Civil  Commissioner  of  Kim- 
herleij,  6  Juta,  2D7.  He  also  referred  to  the  English 
statutes  on  the  subject  of  employment  at  elections:  7  &  8 
Geo.  IV.  c.  37;  17  Sc  18  Vict.  c.  102;  .30  .V  .31  Vict, 
c.  102,  sect.  11;  :!5  iV  30  A'lct.  c.  33,  sect.  25;  Boston 
Petition,  31  L.  T,  li.  331  ;  Boyers  on  Elections,  13th  ed.  187, 
189.  He  submitted  that  this  Court  had  a  general  power 
to    hold    a    scrutiny    and    was    required    by    sub-sect.  7    of 
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1889.        sect  8  of  the  Act  of  1883  to  determine  which  candidate  had 
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..     «•      the  greater  number  of  legal  votes  and  was  therefore  bound 

»  "•  to  strike  out  illegal  votes. 
Lord tw.oLeary.  GueHii  replied: — The  provision  of  the  Constitution 
Ordinance  was  not  repealed  by  the  Act  of  1883  and  the 
Court  would  not  favour  the  theory  of  implied  repeal : 
Queen  vs.  Tommy,  infra,  p.  382.  The  Act  did  not,  like  the 
statute  of  Geo.  IV.,  declare  that  paid  agents  should  be 
"  incapable "  of  voting,  and  if  it  had  been  intended  that 
their  votes  should  be  wholly  void  it  would  have  been  so 
provided.  Sections  8  and  35  of  the  Act  were  in  juxta- 
position and  did  not  refer  to  one  another,  and  tiie  powers  of 
the  Court  on  a  scrutiny  were  defined  by  the  former  section 
read  in  connection  with  the  Constitution  Ordinance.  He 
als>  referred  to  Bradlaugh  vs.  Clarke,  8  L.  R.  App.  Cas.  at 
p.  372,  anil  suggested  that  if  the  votes  of  agents  could  be 
struck  off  at  all  it  should  be  only  in  the  cases  where  they 
liad  voted  for  the  candidates  by  whom  they  had  been  em- 
ployed. 

The  Court,  after  taking  time  to  consider,  overruled  the 
objection  to  the  admissibility  of  the  evidence. 

Evidence  was  then  led  at  length  as  to  sucii  of  the  various 
cases  in  paragraphs  1  and  2  of  the  particulars  filed  by  both 
sides  as  the  parties  attempted  to  prove  and  the  effect  of  this 
evidence,  so  far  as  material,  will  be  found  sufficiently  set 
forth  in  tlie  judgments  of  the  Court.  After  further 
argument  by  ccninsel  on  the  facts, 

Laurence,  . I. P.,  said  : — We  have  very  little  doubt  as  to 
wliut  our  judgment  must  be  but  a-!  the  case  is  im])()rtant  we 
})refer  to  put  our  reasons  into  writing  and  judgment  will 
tlierefore  be  reserved. 

Po^tea  (:\lareli  11),— 

Laurence,  J. P.,  said :— Tliis  is  a  pi  tition  presented  to 
the  (!()urt,  under  tlu;  Parliamentary  l']le(;tions  A(5t  of  LS<S.">, 
against  the;  return  of  the  respondent  as  a  meiiib(;r  of  tlu; 
Jl<>u><!  of  Assembly  fur  the  (dectoi'a!  division  of  Kimbeidev. 
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The  election  took  place  on  the  13th  November  last  when  '889. 
there  were  seven  candidates  for  four  seats,  including  both  ..  «• 
the  respondent  and  the  petiMoner.  Messrs.  Barnato,  Lange,  "  'i- 
Lynch  and  O'Leary  liave  been  declared  by  the  returning  Lortw.o'Leary. 
officer  and  proclaimed  by  the  Governor  to  have  been  duly 
elected  as  members,  in  the  above-named  order  on  the  poll, 
and  it  is  common  cause  that  the  result  of  tlie  present 
inquiry  can  in  no  event  affect  the  return  of  the  first  three 
members,  that  of  the  respondent  O'Leary  being  alone 
impeached.  According  to  the  return,  the  number  of  votes 
given  for  thn  respondent  was  1,034  and  that  for  the 
petitioner  1,028.  The  petitioner  claims  the  seat.  In  the 
petition  and  particulars  filed  by  the  petitioner,  and  in  the 
recriminatory  charges  made  by  the  respondent,  there  were 
certain  allegations  of  corrupt  practices  on  both  sides,  but 
these  were  for  the  most  part  found  to  be  untenable  and  were 
abandoned  at  the  trial.  I  need  therefore  say  no  more  about 
them.  The  case  at  the  hearing  practically  resolved  itself 
into  a  scrutiny,  certain  votes  given  on  either  side  being 
impugned  on  the  grounds  (1)  that  they  were  given  by  paid 
agents,  (2)  that  the  voters  were  personated,  (3)  that  they 
voted  more  than  once,  (4)  and  in  one  or  two  cases  that  they 
were  given  by  persons  who  were  not  registered  voters. 
Leaving  the  first  of  these  four  heads  for  subsequent  con- 
sideration, I  proceed  to  deal  briefly  with  the  effect  of  the 
evidence  as  to  the  others.  I  do  not  think  it  necessary  to 
say  anything  at  all  with  regard  to  various  cases  on  which 
evidence  was  led,  but  in  which  the  proof  failed  or  which 
were  ultimately  withdrawn  as  incapable  of  being  maintained 
by  the  party  bringing  them  forward.  I  take  first  the  cases 
of  personation  adduced  by  the  petitioner,  and  I  am  of 
opinion  that  it  has  been  proved  that  the  following  ten 
eleetors  were  personated  by  certain  persons  for  the  most 
part  unknown,  who  recorded  votes  in  their  names  on  behalf 
of  the  respondent,  namely  William  Bell,  Samuel  Bodley 
D'Urban,  ^Fahomet  Harris,  Ismail  Kippi,  J.  P.  F.  Ivirsten 
(in  this  case  it  is  possible  that  the  voter  was  not  personated, 
but  that  he  voted  a  second  time,  but  this  makes  no 
difference),  Charles  Johnson,  Edward  Johnson,  lianrence 
O'Keefe,  ( *ornelins  Mademeyer  and  3falari  Saban.  All  of 
\'..)..  \'.— 1'akt  II.— (i.  \V.  V 
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is«9  these  cases  are  admitted  by  the  respondent  except  those  of 
..  6  Samuel  D'Urban  an<i  Charles  Johnson.  With  regard  to 
»  t'-  the  former,  there  is  only  one  Samuel  D'Urban  on  the 
Lord rj.o'i>c;ir>-.  register,  wlio  voted  at  th(i  jMiigistrate's  office  at  Kimberley, 
and  in  whose  name  a  vote  in  favour  of  the  respondent  was 
also  recorded  in  the  Town  Hall.  It  was  suggested  that  the 
person  who  so  voted  may  have  been  another  registered 
voter  named  Benjamin  D'Urban,  but  there  was  no  evidence 
that  Benjamin  D'Urban  did  in  fact  vote  and  no  explanation 
why  if  he  did  so  he  should  have  given  his  name  as  Samuel. 
This  vote  must  therefore  be  struck  out.  In  the  case  of 
Charles  Johnson  I  am  satisfied  on  the  evidence  that  one 
diaries  Johuj^oD,  who  is  found  to  have  died  before  the 
election,  was  registered  as  a  voter  and  he  was  the  only 
registered  voter  of  that  name.  He  must  therefore  have 
been  personated,  and  it  a])pears  from  the  evidence  that  he 
was  perj^onated  by  another  man  of  the  same  name.  This 
man  is  said  to  be  now  at  the  Gold  Fields  and  it  is  possible 
that  he  may  have  voted  in  the  ho7ui  fide  belief  that  he  was  a 
registered  voter.  The  only  other  case  in  which  it  is  proved 
who  was  the  personator  is  that  of  Laurence  O'Keefe,  wlio 
was  personated  by  his  brother  Denis.  Denis  lias  explained 
that  he  thought  he  had  a  right  to  vote  for  his  brother, 
whose  general  power  he  held,  and  this  possibly  may  have 
been  so,  and  in  any  case,  having  given  his  evidence,  he  is 
entitled  under  the  Act  to  a  certificate  of  indemnity.  In 
addition  to  these  ten  persons  it  is  proved  that  two  men 
named  Howard  and  Partapsing  voted  twice  and  that  they 
both  voted  on  the  second  occasion,  and  Parta})sing  on  both 
occasions,  in  favour  of  tlie  respondent.  It  is  clear  that  both 
these  votes  must  be  struck  out.  In  the  case  of  Howaid  it 
wus  indeed  suggested  that  having  given  only  two  voles  on 
the  first  occasion  he  ^\as  entitled  to  afterwards  record  his 
r^'inaining  two  votes  m  favour  of  two  other  candidates.  But 
this  contention  was  ultimately  abandoned,  and  I  fsel  no 
doubt,  having  regard  to  the  provisions  of  sect.  40  of  Act  It 
of  1874  and  to  the  English  authorities  cited  (see  liogcra, 
V'M\\  ed.  201,  and  loth  ed.  Vol.  II.  (JGO,  Bridgtwater  cam, 
\  Peck  lUl),  and  Hi.  Andrew's  case,  4  O'M.  &  11.  :;2j, 
that   the  second  vote  was  bad  and  must  be  struck  off;  and 


321 

even  if  this  were  not  so  in  the  present  ease  it  would  make        '««»• 

no  difference  to  the  result,  for  the  case  of  Kotze,  who  gave         •■     c 

his  second  vote  for  the  petitioner,  is  on  all  fours  with  tliat  of         •     " 

Howard,  and  one  therefore  might  be   set  off  against  the  i^rd  w.o'Leary. 

other.     It  appears  therefore  that  on  these  two  heads  twelve 

votes  muc^t  be  struck  off  the  respondent's  total  poll.     On 

the  other  hand  there  are  tliree  cases  of  personation — thoso 

of  Jacobs,  September  and  Peters,  which  are  admitted  by  the 

petitioner,  and  a  fourth,  that  of  Abdol  Juba,  wliich  in  my 

opinion  has  been  e>tablished  against  him.     There  are  also 

three    cases    of    voting    twice,    namely,    those    of    Kotzo, 

Ramheit  and  Kamawaz.     Lastly,  there  is  the  case  of  Henry 

Cohn,  who   was   called   for   tlie   petitioner,   but   who  as  it 

appeared  voted  for  him.     He  is  an  alien  and  not  entitled  to 

be  on  the  register,  and  it  appears  that  in  fact  ho  is  not  on 

the  register,  and  not  to  be  identified  with  the  only  "  Henry 

Cohen  "  who  is  on  the  register  and  who  also  voted  for  the 

petitioner,     Cohn's  vote  must  therefore  also  be  struck  olf, 

making  eight  votes  in  all  to  be  struck  off  the  petitioner's 

total  against  twelve  to  be  struck  off  the  respondent's,  and 

thus  leavi)ig  the  respondent,  exclusive  of  the  paid  agents,  a 

majority  of  two.     Then  with  regard  to  the  paid  agents,  I 

think  it  is  proved  that  the  following  twelve  persons,  who  are 

admitted  to  have  voted  for  the  respondent  and  who  are  also 

tacitly  admitted  not  to  have  voted  for  the  petitioner,  were 

employed  at  the  election  by  one  or  other  of  the  candidates 

as  paid  agents  within  the  meaning  of  sect.  85  of  Act  9  of 

1883,  viz. : — M.  C.  Abrahams,  H.  Abrahams,  A.  Abrahams, 

P.  Bailey,  S.  Bothma,  W.  Bolding,  J.  Connor,  W.  C.  Graham, 

i\.  Hamilton,  H.  Lazarus,  H.  IM.  Lesar  and  P.  Vercuil.     On 

tlu;  other  hand  J.  B.  Perreira  and  T.  Pybus  are  proved  to 

have  been  paid  agents  and  to  ha\o  voted  for  the  petitioner. 

Jf  these  twelve  votes  are  to  be  struck  off  the  respondent's 

and  these   two  off  the   petitioner's  total,  the  result  follows 

that  the  respondent  instead  of  being  in  a  nuijority  of  two  is 

in  a  minority  of  eight.     It  has  been  argued  that  the  idezitity 

of  the    live   porsons  in  the  above  list,  stated  to  have  been 

engai^ed  by  Lowenberg  cm   behalf  of  3Ir.   Lang(%  was  not 

snllieiently  established,  and  that  this  wa.s  only  estal)lished  in 

tin.'  ease  of  the  three   nu^n — 11.   Al)raiuims.   Hamilton  and 
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1RS9-        Lesar — enc:a2:ed  by  Mr.  L  inw  personally.     On  the  facts,  and 
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..  c.  in  the  al>.senee  of  anything  to  rebut  the  prima  facie  evidence 
',.'  n.  rriven  by  Mr.  Lange,  I  cannot  agree  with  this  argument; 
LordiiO'Leary.  Ijiit  eveu  if  it  wcrc  80  the  Only  result  would  be  tliat  the 
respondent  instead  of  being  in  a  minority  of  eight  would  be 
in  a  minority  of  three.  It  is  clear  therefore  that  our 
decision  must  entirely  depend  on  the  question  whether  the 
votes  of  these  paid  agents  are  or  are  not  to  be  struck  off  the 
roll.  The  question  is  undoubtedly  a  difficult  one ;  it  has 
been  thoroughly  argued  and  there  lias  been  an  exhaustive 
discussion  of  the  whole  subject ;  but  I  think  it  necessary 
now  to  stato  with  some  fulness  the  reasons  which  have  led 
m<'  to  the  contdiision  that  tiiese  votes  must  be  rejected.  I 
must  say  that  I  have  arrived  at  this  conclusion  with  con- 
siderable regret,  because  it  appears  to  me  an  undoubted 
hardship  that  the  respondent's  return  should  be  prejudiced 
by  the  employment  of  votei's  as  agents  by  other  candidates, 
and  it  is  a  fact  that  of  all  these  twelve  persons  only  one — 
W.  C.  Graham — was  employed  by  the  respondent,  eight 
having  been  employed  on  behalf  of  Mr.  Lange,  two  for  Mr. 
Barnato,  and  one  for  Mr.  Lynch.  However,  we  can  only 
administer  the  law  as  we  find  it,  and  what  we  have  to 
determine  is  the  effect  of  sect.  35  of  Act  9  of  1883,  which 
is  in  the  following  terms:  "No  voter  who  within  three 
months  before  or  during  any  election  shall  have  been 
retainoil,  hired  or  employed  lor  all  or  any  of  the  purposes 
of  tiie  eh'ftion  for  reward  by  or  on  behalf  of  any  candidate 
at  su(^h  election  as  agent,  canvas>-er,  clerk,  messenger,  or 
in  other  like  employment  shall  be  entitled  to  vote  at  such 
election,  and  if  he  shall  so  vote  he  shall  be  liable  upon 
conviction  to  a  penalty  not  exceeding  lifty  pounds;  and 
n[)(jn  nfju-payment  to  itnprisonjnent  for  any  [)eriod  not 
exceeding  six  months."  Now  these  provisions  are  very 
strong  and  very  explicit;  but  on  the  other  hand  we  are 
rffi'ired  to  the  i)rovisions  equally  strong  and  explicit  of  the 
Constitution  Ordinance,  an  enactment  thirty  years  earlier  in 
date  than  the  Parliamentary  Elections  Act  of  1883.  Sect. 
oO  of  the  Constitution  Ordinance  is  as  follows  :  "And  be  it 
f'liacted,  that  no  person  shall  be  permitted  to  A'ote  in  any 
]^h,'('toral  Division  for  anv  member  of  the  11  )usef)f  AsscMiiblv 
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except  a  person  whose  name  shall  be  inserted  in  the  list  of        '"^^ 
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registered  voters  for  such  Electoral  Division,  and  who  shall,  -•  «• 
in  person,  appear  to  vote  :  Provided  that  the  list  ol'  registered  ••_"• 
voters  for  tlie  time  being  in  and  for  the  several  Klectond  Lord ui.oLeary. 
Divisions  shnll,  for  all  purposes  and  in  all  places,  be  deemed 
and  taken  to  be  conclusive  proof  of  the  right  to  vote  of  every 
person  inserted  therein ;  and  no  such  list  shall  be  opened  up 
or  the  right  of  any  voter  mentioned  therein  questioned,  in 
any  manner  or  by  any  proceeding,  either  in  the  Legislative 
Council  or  in  the  House  of  Assembly."  Now,  if  there  were 
any  positive  inconsistency  or  repugnancy  between  these  two 
enactments,  the  earher  according  to  the  general  principles 
of  construction  would,  quoad  such  repugnancy,  be  impliedly 
repealed  by  the  later ;  but  it  is  contended  on  behalf  of  the 
respondent  that  there  is  no  such  inconsistency,  that  the 
right  to  vote  of  any  person  on  the  register  remains,  or  at  all 
events  cannot  be  questioned,  even  in  the  case  of  paid  agents, 
notwithstanding  tlie  section  of  the  Act  of  1883,  and  that  the 
only  eftect  of  that  section  is  to  subject  persons  coming 
within  that  category,  and  nevertheless  exercising  that  right, 
to  the  penalties  therein  provided.  This  is  a  contention 
which  I  cannot  regard  as  valid.  I  think  it  may  perhaps  be 
held  that  there  is  no  necessary  inconsistency  between  the 
two  enactments,  and  that  they  may  be  construed  together, 
but  I  do  not  think  that  the  consequence  follo\\s  for  which 
the  respondent  contends.  It  seems  to  me  impossible  to  say 
of  the  same  person  at  the  same  time  that  he  has  an  un- 
challengeable right  to  vote,  but  that  he  is  also  not  entitled  to 
vote,  that  is  to  say  has  no  right  to  vote ;  that  if  he  exercises 
that  right  it  shall  not  be  "questioned  in  any  manner  or  by 
any  proceeding  "  and  at  the  same  time  that  if  he  exercises  it 
he  shall  be  liable  on  conviction  to  a  line  oi"  £50  or  six 
months'  imprisonment.  The  only  reasonal)le  construction 
which  I  think  can  possibly  be  placed  on  these  two  sections 
is  to  regaid  the  latter  as  practically  eqnivah^nt  to  a  jtroviso 
to  the  former.  The  former  was  in  effect  a  dftinition  of  what 
created  the  franchise  to  be  exercised  imder  tlie  new  constitu- 
tion, and  it  is  still  in  force,  and  the  register  still  remains 
the  conclusive  test,  of  the  right  to  vote  ;  but  the  Legislature 
has  subsequently  seen  tit  to  enact  that  ''no  voter,''  that  is  to 
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i»-9.         g^iy  UQ  person  coniiujjr  withiu  the  definition  of  voters  contained 

Miiruli  5.  •'  '  f 

■•     ^-      in  the  Constitution  Ordinance,  shall  be  entitled  to  exercise 
"    "•      his  right  at  any  election  at  which  he  has  been  employed  as 
LordB».OLe*ry  j^  paid  agent  or  in  other  like  employment.     The  right  to 
vote  remains  but  the  exercise  of  that  right  is  suspended, 
and   he   is   debarred  from   exercising   it   at   the  particular 
election  at  which  he  is  so  employed.     That  being  so  it  still 
remains  to  consider  whether  it  follows  from  this  that  it  is 
our  duty  to  strike  olf  the  votes  of  such  persons.     I  am  of 
opinion  that  it  is  our  duty  to  do  so  and  for  the  following 
reasons.     In   the  first   place   considerable    weight   must   bo 
attached  to  Mr.  Solomons  argument  that  an  act  which  is 
prohibited  by  a  penalty  is  wholly  void.     As  Maxwell  puts 
it,  second  edition,  page  483,  "  when  a  penalty  is  imposed  for 
doing  or  omitting  an  act,  the  act  or  omission  is  thereby 
prohibited   and   made  unlawful;    for   a   statute  would   not 
inflict  a  penalty  on  what  was  lawful.     Consequently,  wlien 
the  thing  in  respect  of  which  the  penalty  is  imposed  is  a 
c(mtract  it  is  illegal  and  void."     I  do  not  see  any  reason  in 
principle  why  the  effect  in  the  case  of  the  exercise  of  the 
franchise  should  differ  from  the  effect  in  the  case  of  making 
a  contract.     In  support  of  these  observations  Maxwell  refers 
to    the    judgment   of    Lord    Holt    in    Bartlett   vs.    Vinor, 
Carth.  252,  which  I  find  was  also  cited  in  this  Court  by 
3lr.  Justice  Jones,  in  a  judgment  in  which  I  concurred,  in 
the  case  of  Quinn  vs.  Harris,  2  H.  C,  440,  where  he  quoted 
authorities  to  show  that  a  similar  principle  existed  in  the 
Itoman  and  Dutch  law.     Then  to  the  same  effect  we  have 
the  very   strong   observation  of  Lord   Hatherley,  C,   in 
lie  Cork  and  Youglial  Baihvay  ComiKimj,  4  L.  II.,  C.  A.,  748, 
whei'c  he  says,  at  page  758,  referring  to  the  case  of  Chambers 
vs.  Manchester  and  Milford  Baihvay  Company,  5  13.  &   8. 
588,  and  33  L.  J.  Q.  B.  208: — "I  entirely  adopt  the  view 
which  was  taken  by  the  learned  judges  in  that  case,  that 
everything    in    respect  of   which   a  penalty  is    imposed  by 
statute  must  bo  taken  to  be  a  thing  forbidden  and  absolutely 
void  to  all  intents  and  purposes  whatsoever."     There  is  also 
the  case  apparently  to   the  same   effect  of  Pliilpot  vs.  St. 
(Jeor^/es  Ilospital,  Gil.  L.  Cas.  338,  which  unfortunately,  as 
so  (jl'ten  ha})[)ens,  we  have  not  in  the  library  and  which  was 
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cited  by  Mr.  Solomon  from  Fisher's  Digest,  col.  8214.     In      j,i^^il5, 
the  same  column  the  ease  of  D'Allex  vs.  Jones  is  referred  to         ••     ^■ 
as  an  authority  to  the  effect  that  "  where  a  statute,  with  the         -    "• 
view  of  aftbrding  protection  to  the  public,  imposes  a  penalty  Lor'i"-^"'^'y 
for   doing  an  act,  it  thereby   prohibits  the  act  itself  and 
renders  it  illegal."     However,  on  turning  to  tlie  report  of 
that  case  at  26  L.  J.  Ex.  79,  I  find  rather  curiously  that 
there  was   no   direct   decision  on   the    main   question   and 
that  there  is  an  obiter  dictum  to  the  contrary  by  Martin,  B., 
who  is  reported  to  have  said  :  "The  imposition  of  a  penalty 
does  not  necessarily  render  the  act  void  or  illegal.     Cope  vs. 
Rowlands  shews  that  the  intention  of  the  Legislature  must 
be  looked  to."     To  which  it  was  replied  that  "  the  distinction 
taken  in  the  judgment  in  that  case  was  not  a  sound  one. 
Taylor  vs.  Crowland  Gas  Go.  (2o  L.  J.  Ex.  254)."     However, 
it  is  unnecessary  to  pursue  this  branch  of  the  subject  further, 
and  it  is  suificieut  to  express  the  opinion  that  the  English 
authorities  are  on  the  whole  in  favour  of  the  petitioner's 
contention  that  such  an  action  as  is  prohibited  in  this  section 
is  to  all  intents  null  and  void.     I  may  add  that  this  view 
also  seems  on  the  whole  to  be  supported  by  the  observations 
of  Voet,  in  the  passage  referred  to  during  the  argument  by 
my  brother  Solomon,  where  he  says,  Book  I.,  111.,  16,  at 
the  beginning  of  tlie  section  :  quod  si  contra  leges  quid  actum, 
gestum,  contractumve  sit  id  ipso  iure  nullum  est,  adeoque  nee 
servandum,   etiamsi    nullitatis    comminatio    nominatim    legi 
suhiuneta  nan  sit:  and  after  discussing  certain  cases  of  real 
or  u})pari-ut  exce[)tion  to  this  rule  he  concludes  by  qutiting 
with  approval  the  view  of  Grotius  (Introduction,  1,  2,  2,)  ita 
demum   contra  leges   gesta   ipso    iure  injirma  esse  si  id   lex 
nominatim  expjresserit ;  vel  ei  qui  quid  gessit  ant  fecit  gerendi 
facultatem  et   liahilitatem   denegaverit :    vel  dotique    id   quod 
gestum    est    manifeda    ao    permanente    turpitudine    lahoret. 
Another   reason  which   brings  me  to  the  same   conclusion, 
namely,  that    tliese    V(jtes    must    be   rejected   is    that    such 
a|)pears  to  have  been   the  [)ractice  of  the  English  Courts  in 
(.lealiuii;    with   similar  cases   and  internrotinir    statutes   of   a 
substaLtialiy  similar  character,      from  the  references  given 
by  Rogem,  liithed.  at  p[).  187,  l^^'.^  not  only  does  this  appear 
to    have     been     the    piactice    under    the    old    Act    7    &    S 
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is-9.        Geo.  IV.,  c.  87,  which  rendered  a  paid  agent  incapable  of 
••     6-      voting,  but  also  under  80  &  81  Vict.  c.  102,  sect,  11,  which  is 
•■    "•      practically  identical  in    its   terms  with  sect.  85  of  Act  9 
LordM.o'Leary.  of  1888,  aiid  tlie  express  provision  for  such  striking  off  con- 
tained in  the  later  Act,  85  &  36  Vict.  c.  88,  sect.  25,  being 
merely  part  of  the  machinery  for  giving  effect  to  the  Ballot 
Act   and   establishing   a   certain   presumption   in  order   to 
preserve  the  secrecy  of  voting  (see  Boston  Petition,  81  Laiv 
Times  Rep,  881  and  especially  the  judgment  of  Brett,  L.J., 
at  pages  884,  885).     This  sect.  I  find  on  reference  to  the  Act 
itself  expressly  includes  the  case  of  paid  agents,  though  this 
does  not  appear  from  the  marginal  note  or  from  the  quota- 
tion given   by  liogers,  with  reference  to  the  Boston  case, 
at  p.  190.     The  only  other  English  case  to  which  I  need 
refer  is  that  of  Stowe  vs.  Jollife,  L,  K.  9  C.  P.  734,  where  it 
seems  to  me  that  the  Court  had  to  interpret  the  meaning  of 
statutes   very   similar   in   their   effect   to   sect.    50   of  our 
Constitution    Ordinance,    qualified    as   for   reasons    already 
stated  I  regard  it  as  being  by  the  Act  of  1888.     In  that 
case  the  Court  after  an  elaborate  argument  and  in  a  care- 
fully considered  judgment  held   that   among  persons  who 
though  on  the  register  could  not  be  allowed  to  vote,  and 
whose  votes   if  given  would   have   to   be  struck  off  on   a 
scrutiny,  were  inter  alios  those  "holding  certain  offices  or 
employments    the    subjects    of    statutory    prohibitions,"    a 
definition  which  would  clearly  cover  the  class  of  voters  now 
under  consideration.     I  may  conclude  by  briefly  referring  to 
two  other  reasons  which   lead  me  to  the  same  conclusion* 
In  the  first  place  it  was  held  by  the  Chief  Justice  in  the 
recent  case  in   the   Supreme    Court   of  O'Leartj   vs.   Lord, 
reported  in  the  Cape  Times  of  Dec.  15,  1888  (a), — in  which 
case  this  ]X)int  with  regard  to  paid  agents  was  expressly  left 
open  for  subsequent  decision — that  "  Under  the  Act  of  1883, 
Judges  who  tried  election  petitions  would  have  powers  quite 
as  large  if  not   larger   than   the  powers  enjoyed  by  Civil 
Commissioners  under  the  Act  of  1874.     Any  power  the  Civil 
Commissioner  exercised  under  the  Act  of  1874,  a  Judge  who 
tried  an  election   petition  could  exercise  under  the  Act  of 
1888."     Now  turning  to  the  provisions  of  the  Act  of  1874,  I 

(a)  Sec  (I  J  Ilia,  2CC., 
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find  tliat  Civil  Commissioners  were  empowered  on  a  scrutiny  is'-s. 
to  strike  off  the  votes  of  all  persons  who  were  not  "  entitled  ..  a- 
to  vote"  and  it  therefore  appears  that,  had  it  not  been  for  "  h. 
sect.  42  of  the  Act  of  1888,  the  Civil  Commissioner  would  i>ord 'j.o'i^^ary. 
have  been  empowered  to  strike  off  the  vote  of  any  person  not 
"entitled  to  vote"^under  sect.  35,  and^hence'it  follows  that 
as  the  Civil  Commissioner  would  have  had  this  power  it  is 
one  which  must  now  be  exercised  by  the  Judges.  The  other 
and  last  reason  to  which  I  referred  is  based  on  the  terms  of 
sub-sect.  7  of  sect.  8  of  the  same  Act,  which  provides  that 
"  at  the  conclusion  of  the  trial  of  any  election  petiti(m,  the 
Court  shall  determine  whether  the  respondent  was  duly 
elected,  or  whether  any,  and  if  so  what  person  otlier 
than  the  respondent  was  or  is  entitled  to  be  declared  duly 
elected."  I  do  not  see  how  the  Court  can  discharge  this 
duty  unless  it  has  power  to  deal  with  votes  recorded  by 
persons  not  entitled  to  vote,  for  it  is  impossible  to  regard  a 
candidate  elected  by  the  aid  of  such  votes  as  being  "  duly 
elected."  It  was  argued  on  behalf  of  the  respondent  that 
the  cases  enumerated  in  the  preceding  sub-sect.  6  are  the 
only  cases  in  which  votes  can  be  deducted  on  a  scrutiny. 
There  is  nothing  in  the  wording  of  the  sub-section  to  support 
this  argument  and  I  regard  it  as  quite  untenable.  The  sub- 
section does  not  mention  the  cases  of  persons  voting  who  are 
not  on  the  register  or  of  registered  voters  voting  twice,  and 
yet  it  could  not  be  denied  that  in  such  cases  the  votes  would 
have  to  be  deducted.  For  the  various  reasons  given  I  am  of 
opinion  that  the  same  course  must  be  adopted  in  the  case 
of  votes  recorded  by  paid  agents.  The  result  is  that  24 
votes  must  be  deducted  from  the  respondent's  total  and 
10  from  the  petitioner's,  and  the  true  state  of  the  poll  as  far 
as  these  candidates  are  concerned  is  as  follows :  For  ]\lr. 
Lord  1,018  and  for  Mr.  O'Leary  1,010.  The  Court  must 
therefore  in  terms  of  the  sub-section  above  quoted  deteimine 
that  the  respondent  was  not  duly  elected  and  that  the 
petitioner  is  entitled  to  be  declared  duly  elected.  With 
regard  to  costs,  when  an  election  petition  is  in  the  nature  of 
a  scrutiny  the  usual  practice  is  to  order  the  unsuccessful 
party  to  pay  the  costs  of  the  investigation  and  in  the  present 
case  there  appears  to  be  nothing  to  justify  the  Court  in 
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i8i>».  departing  from  this  rule  except  with  regard  to  tlie  charges 
-  6.  of  corrupt  practices  contained  in  paragraphs  9  and  10  of  the 
'•  "•  petition  and  paragraphs  7  and  8  of  tlie  petitioner's  original 
ixjru ii.uLeary.  p.,j.ticnlars.  These  charges  have  not  been  established  and, 
while  the  general  costs  of  the  petition  must  be  paid  by  the 
respondent,  any  costs  which  can  be  shewn  to  have  been 
incurred  by  either  party  with  reference  to  them  must  be 
paid  by  the  petitioner.  I  may  add  that  the  Court  will 
certify  its  determination  to  the  Governor  and  report  in 
writing  as  required  by  sub-sections  7  and  8  of  sect.  8  of  the 
Act.  It  may,  however,  be  convenient  for  me  to  say  at  once 
that  we  shall  report  that  it  has  not  been  proved  that  any 
corrupt  practice  was  committed  at  the  election  by  or  with 
the  knowledge  and  consent  of  any  candidate,  and  also  that 
on  the  evidence  before  the  Court  there  was  no  reason  to 
believe  that  corrupt  practices  extensively  prevailed  at  the 
said  election. 

Solomon,  J. : — I  entirely  agree  with  the  general  con- 
clusion arrived  at  by  the  Judge  President  and  with  his 
reasons  for  that  conclusion.  I  think  it  desirable,  however, 
considering  the  importance  of  the  subject,  to  state  somewhat 
fully  what  my  views  are  on  the  only  question  of  any 
diiliculty  which  has  been  raised  in  this  case.  That  question 
is  whether  or  not  the  Court  on  the  trial  of  an  election 
petition  ought  to  strike  out  the  votes  of  persons  who  fall 
within  the  terms  of  sect.  35  of  Act  9,  1883,  i.e.  of  "voters 
wlio  within  three  months  before  or  during  any  election  shall 
have  been  retained,  hired  or  employed  for  all  or  any  of  the 
purposes  of  the  election  for  reward  by  or  on  behalf  of  any 
candidate  at  such  election  as  agent,  canvasser,  clerk, 
messenger  or  in  other  like  employment."  The  })etitioner 
contends  that  the  votes  of  such  persons,  whom  I  shall  here- 
after i'or  convenience  speak  of  as  j^aid  agents,  must  be 
deducted  from  the  v<jtes  given  for  the  respondent ;  while 
the  respondent  contends  that  the  Court  cannot  interfere 
with  these  votes.  jS(jw  the  first  argument  relied  upon  by 
the  respondent  in  sup})()rt  of  his  contention  was  that  sub- 
,-eet.  ('»  of  sort,  8  of  Act  9,  1883,  gives  a  list  of  the  cases  in 
wliich  ihe  ('utirt  is   enipoweied  to  strike  off  votes;   that  the 
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list  is  a  full  ami  exhaustive  one;  and  that,  as  paid  agents      jj^J^^j 
are  not  included  therein,  the  Court  has  no  right  to  interfere         •>     ^• 
with  their  votes.     This  argument,  though  at  first  sight  a         -    "■ 
specious  one,  appears  to  me  to  be  quite  untenable.     Section  L^rd ct.oLoary. 
3  of  Act  9,  1883,  provides  that  a  petition  may  be  presented 
to  the  Court  complaining  of  an  undue  election  or  undue 
return  of  a  member  to  Parliament  by  reason  of  want  of 
qualification,  disqualification,  corrupt  practices,  irregularity 
or  otherwise  ;  and  sub-sect.  7  of  sect.  8  of  the  same  Act 
provides  that  the  Court  shall  determine  whether  the  respon- 
dent  was   duly    elected,   or  whether   any  and   if  so  what 
person  other  than  the  respondent  was  or  is  entitled  to  be 
declared  duly  elected.     Now  when  the  Legislature  gave  the 
Court  the  power  to  inquire  into  irregularities  at  elections, 
and   imposed   upon    the   Court   the    duty    of    determining 
whether   the   respondent   was   duly    elected,    it    surely   by 
implication  empowered  the  Court  to  do  all  tliat  was  necessary 
in  order  to  arrive  at  a  just  decision,  and  therefore  to  deduct 
all  such  votes  as  by  reason  of  irregularity,  illegality  or  other- 
wise ought  not  to  have  been  counted.     Take  for  instance 
the  very  common  case  of  a  person  who  has  voted  more  than 
once.     It  is  clear  that  all  votes  after  the  first,  whether  on 
the  ground  of  fraud  or  otherwise,  are  null  and  void ;  and 
yet  no  express  power  is  given  to  the  Court  under  sub-sect.  G 
of  sect.  8  to  deduct  such  votes.     But  it  cannot  surely  be 
held  that  on  the  trial  of  an  election  petition  the  Court  has 
no  power  to  strike  off  such  votes.     If  that  were  so  it  would 
lead  to  this  absurdity,  that  a  voter  might  go  round  to  all 
the  different  polling  places  recording  his  vote  at  each  place, 
and  yet  the  Court  would  be  bound  upon  a  scrutiny  to  count 
all  such  votes  as  good  votes.     The  mere  statement  of  such  a 
case  as  this  is  sulHcieut  to  shew  that  the  powers  of  the  Court 
to  deduct  votes  are  not  limited  to  the  cases  mentioned  in 
sub-sect.  6  of  sect.  8,  but  that  the  Court  has  a  general  power 
under  the  xVct  to   strike   off  all   bad  and  null  votes.     The 
second  point  raised  by  the  respondent  was  that  the  intention 
of  the  Legislature  in  enacting  sect.  35  of  Act  9,  1883,  was 
not  to  take  away  from  paid  agents  their  right  to  vote  or  to 
invalidate  their  votes,  but  merely  to  punish  them  if  they 
should  vote.     Now  the  first  and  most  important  rule  in  the 
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1889.        construction  of  statutes  is  that  the  Legislature   must   be 

March  B.  ^ 

..     «•      taken  to  mean  what  it  has  phiinly  expressed.     Where  the 

2 ^"-      words  are  clear  and  unambip^uous  a  Court  is  not  at  liberty 

LoniwO'Leary.  jq  Speculate  ou  the  intention  of  the  Legislature.  In  the 
present  case  the  words  appear  to  me  to  be  perfectly  plain 
and  clear.  The  section  says  that  no  paid  agent  shall  be 
entitled  to  vote  and,  if  he  shall  vote,  he  shall  be  liable  to 
certain  penalties.  If  then  these  words  are  to  be  construed 
according  to  their  plain  meaning,  the  Legislature  intended 
two  things:  first,  to  take  away  from  paid  agents  their  right 
to  vote,  and  consequently  to  render  their  votes  invalid,  and 
secondly  to  punish  them  if  they  should  vote.  Why  then 
should  we  be  asked  to  say  that  the  Legislature  had  in  view 
only  the  second  of  these  two  objects  ?  Of  course  if  such  an 
intention  appeared  clearly  from  other  parts  of  the  Act  itself, 
we  should  be  bound  to  give  effect  to  it.  But  what  is  there 
to  indicate  any  such  intention  ?  The  mere  addition  of  the 
penalty  cannot  surely  neutralize  the  effect  of  the  preceding 
words,  but  should  rather  strengthen  them.  In  fact,  accord- 
ing to  English  authorities  cited  at  the  bar  on  behalf  of  the 
petitioner,  it  would  appear  that  the  mere  imposition  of  the 
penalty  without  anything  more  must  be  taken  to  prohibit 
the  act  to  whicli  the  penalty  is  attached,  and  to  render  such 
act,  if  done,  null  and  void.  Voet,  indeed,  in  I.  3.  16,  after 
laying  down  "  that  whatever  is  done  contrary  to  the  laws  is 
ijiso  iure  null,"  goes  on  to  qualify  this  statement  by  adding, 
"  but  that  which  is  done  contrary  to  the  laws  is  not  ipso  iure 
null  and  void,  when  the  law  is  content  with  a  penalty  liid 
down  against  those  who  contravene  it."  If  then  it  were 
clear  in  the  present  case  that  the  law  were  content  merely 
with  the  penalty,  it  might  on  the  authority  of  this  passage 
be  urged  that  the  votes  of  paid  agents  are  good,  although 
they  themselves  are  liable  to  a  penalty  for  voting.  But  I 
fail  to  see  anything  in  the  Act  which  shews  that  this  was 
the  view  of  the  Legislature.  It  is  said  indeed  on  behalf  oi 
the  respondent  that  sect.  35  comes  under  the  heading 
'Tunishnient  of  C-rrnpt  Practices,"  shewing  that  the  inten- 
tion of  the  Legislature  was  merely  to  punish  the  voters  and 
not  to  invalidate  their  votes.  It  is,  however,  now  well 
established  that  tlie  titles  of  Acts  and  the  headinirs  of  sub- 
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divisions  of  the  Acts  are  not  portions  of  tlie  Acts  themselves,      .  '^"b 

^  ,  ^  Marcb  5. 

and  cannot  therefore  be  taken  as  guides  to  the  intention  of  ..  *• 
the  Legislature.  And  the  wisdom  of  such  a  rule  is  well  ■■  "• 
instanced  in  the  present  Act,  for  sect.  35  comes  under  the  Lordw.o'Learj-. 
heading  of  "  Punishment  of  Corrupt  Practices."  If  then 
this  heading  is  to  be  taken  as  an  indication  of  tlie  intention 
of  the  liegislature,  it  should  follow  that  voting  by  a  paid 
a^rent,  which  is  made  punishable,  must  be  taken  to  be  a 
corrupt  practice.  And  the  result  of  this  would  be  that 
under  sect.  36,  if  the  paid  agent  of  any  candidate  A  voted 
for  any  other  candidate  B,  he  would  be  guilty  of  a  corrupt 
practice,  and  so  A's  election  might  on  that  ground  be 
declared  void  by  the  Court  upon  an  election  petition,  a 
result  which  surely  never  could  have  been  intended  by  the 
Legislature.  I  cannot,  therefore,  agree  that  the  fact  of 
sect.  35  coming  under  the  sub-division  "  Punishment  of 
Corrupt  Practices  "  shews  that  the  Legislature  was  content 
merely  with  the  penalty,  as  laid  down  by  Voet.  And  indeed 
further  on  in  the  same  section  Voet  quotes  with  approval  a 
passage  from  Grotius,  I.  2.  2,  which  is  strongly  in  favour  of 
the  petitioner's  argument,  viz.  that  what  is  done  contrary  to 
the  laws  is  of  no  effect,  if  the  law  has  taken  away  the 
capacity  or  ability  to  act  from  him  who  has  presumed  to  act. 
On  the  whole,  therefore,  1  am  satisfied  that  the  Legislature 
intended  not  only  to  punish  paid  agents  if  they  voted,  but 
also  to  take  away  their  right  to  vote,  and  cimsequently  to 
render  their  votes  invalid.  But  then  the  respondent  in  the 
third  place  contends  that,  even  though  by  sect.  35  of  Act  9, 
1883,  paid  agents  are  not  legally  entitled  to  vote,  neverthe- 
less the  Court  under  the  provisions  of  sect.  50  of  tiio  Consti- 
tution Ordinance  is  debarred  from  going  behind  the  register 
of  voters,  or  from  questioning  the  right  oi  any  person  on 
that  list  to  vote.  Now  in  considering  this  point  let  me  first 
state  brieHy  wdiat  I  take  to  be  the  true  meaning  of  sect.  50 
of  the  Constitution  Ordinance.  The  8th  section  of  that 
Onlinance  sets  forth  what  the  qualiticauons  are  which  it  is 
necessary  for  a  person  to  possess  in  order  to  entitle  him  to 
be  reiristered  as  a  voter  and  to  vote  :  while  the  10th  section 
gives  a  list  of  jtersons  who,  even  though  they  may  possess 
the    necessary   qualitications,   are    nevertheless    disqualified 
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i88».        from  beincr  reffistered  or  from  votini?.     Then  follow  in  the 
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-  6-      Ordinance  directions  with  refrard  to  the  framms:  of  a  voters 

.,7.  .  "" 

-  "•  list,  in  which,  as  far  as  possible,  are  to  be  inserted  the  names 
Lord w.o'Lcary.  Qf  f^\\  persons  who  are  qualified  under  sect.  8,  and  not  dis- 
qualified under  sect.  10.  Now  naturally  such  a  list  could 
never  under  any  circumstances  be  a  complete  or  perfect  one. 
However  carefully  it  mip^ht  be  framed  it  is  unavoidable  that 
the  names  of  some  persons  possessing  the  necessary  qualifi- 
cations would  be  omitted  from  the  list  of  voters,  while  the 
names  of  others  who  were  disqualified  from  voting  would  be 
inserted.  But  tiiough  the  list  would  necessarily  be  incom- 
plete and  imperfect,  it  is  obviously  for  many  reasons 
expedient  and  desirable  that  it  should  for  the  purposes  of 
an  election  be  deemed  to  be  both  complete  and  perfect  for 
the  time  being,  that  is  to  say  until  the  next  periodical 
registration  of  voters.  With  this  object  sect.  50  of  the 
Constitution  Ordinance  was  framed,  which  provides  that  no 
person  shall  be  permitted  to  vote  whose  name  does  not 
appear  on  the  list  of  voters,  and  that  every  person  whose 
name  is  on  the  list  shall  have  the  right  to  vote,  and  that 
his  right  to  be  on  the  list  shall  not  be  questioned  in  any 
\\a\.  Or  in  other  words,  no  person  who  possesses  the  neces- 
sary qualifications  can  vote  if  his  name  is  not  on  the  list ; 
and  every  person  who  is  on  the  list  is  entitled  to  vote,  even 
though  he  may  be  disqualified  from  being  on  the  list.  The 
rt'spondent's  contention  then  is  that  notwithstanding  the 
express  provision  of  sect.  35  of  Act  9,  1883,  the  Court  is 
debarred  by  sect.  50  of  the  Ordinance  from  going  b(.'hin(l 
the  voters'  list  or  questioning  the  right  of  any  person  on 
that  list  to  vote.  Now  if  we  look  at  the  i])sissima  verba  of 
the  two  sections  as  indicating  the  intention  of  the  Legis- 
latute,  it  will  be  seen  that  the  section  of  the  latter  Act  is  in 
1  art  directly  repugnant  to  that  of  the  former.  For  sect.  50 
of  the  Con>titution  Ordinance  provides  that  every  person 
who  is  on  the  vi^tei's'  list  shall  be  entitled  to  vote;  while 
seet.  o5  of  Act  0,  188.J,  says  that  no  paid  agent  who  is  on 
the  vol' rs'  list  shall  i-e  entitled  to  vote.  That  being  so,  it 
is  clear  that,  according  to  tin;  ordinary  lules  for  the'  (•(in- 
struction of  statutes,  tin;  later  Act  must  override  the  earlier  ; 
and  thfi-ei()r(,'  in  the  ease  of  paitl  agents  the  (Jourt  by  virtue 
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of  the   provisions   of  sect.   35   of  Act  9,  1883,  would   be      j,^^^;^^ 
entitled  to  go  behind  the  voters'  list,  and  to  question  the         -     ^• 

right  of  paid  agents  to  vote.    It  appears  to  me,  liowover,  that         ^; ^^• 

it  is  quite  possible  to  read  the  two  sections  in  such  a  way  as  ^■'''■^'''■^'i^-'^n. 
to  make  them  quite  consistent  the  one  witli  the  other.  TIjo 
Constitution  Ordinance  deals  with  tlie  framing  of  a  voters* 
list,  and  gives  directions  to  the  Registering  Oilicer  regard- 
ing the  qualifications  and  disqualitications  of  persons  to  bo 
placed  upon  that  list;  while  Act  9,  1883,  deals  with  election 
petitions,  and  makes  provision  among  other  things  f(jr  a 
scrutiny  of  the  vot<^s  of  persons  who  are  on  the  voters'  list. 
The  former  says  that  if  a  persitn's  name  has  once  been 
placed  on  the  voters'  list  by  the  registering  oJHcer,  his  right 
to  be  on  that  list  and  therefore  to  vote  at  elections  gene- 
rally cannot  bo  questioned ;  the  latter  says  tliat  under 
certain  circumstances  [persons  on  the  voters'  list  cannot 
record  their  votes  at  some  particular  election.  Tiie  Court, 
then,  by  striking  ont  such  a  vote  does  not  necessarily  open 
up  the  list  or  question  the  right  of  such  person  to  be  on 
the  voters'  list  or  to  vote  at  elections  ;  but  it  merely  decides 
that  the  vote  given  at  a  pai'ticular  election  is  null  and  void, 
and  cannot  be  counted.  The  case  appears  to  rue  to  be 
somewhat  analogous  to  that  of  a  pc.'ivon  who  has  been  guilty 
of  a  corrupt  practice,  such  as  bribery  for  instance.  In  such 
a  case  the  Court  does  not  open  up  the  list,  or  question  the 
right  of  a  registered  person  who  has  been  bribed  to  vote 
generally,  but  it  decides  that  on  this  particular  occasion  the 
vote  is  a  corrupt  one,  and  cannot  therefore  be  counted.  And 
it  is  important  to  remark  here  that  in  such  a  case  it  has 
been  decided  in  the  English  Courts  that  the  vote  is  void  at 
common  law,  autl  ought  to  be  stiU'-k  eut  on  a  scrutiny,  even 
thougii  there  is  no  express  provision  to  that  eiiect  in  the 
Act.  Taking  this  view  then  of  the  two  sections,  which 
seems  to  me  to  be  a  perfectly  reasonable  one,  it  will  be  seen 
that  tlieie  is  not  necessarily  any  re}tugnancy  between  them. 
But  in  any  case,  whether  the  sections  are  repugnant  or  nut, 
the  result  is  the  same,  tiiat  the  Court  is  bound  to  give 
ei'fect  to  the  provi.-ions  o(  sect,  .'loof  Act  1',  ISJ^-'l,  ajul  ujtuii  a 
scrutiny  to  stiii\e  out  the  votes  of  all  })aid  agent-.  The 
conclusion  to  which  1  have  come  upon  the  coustiuctiuu  of 
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i8f9-  the  statutes  is  fortified  by  the  law  and  practice  in  England, 
••  «•  where  such  votes  have  on  many  occasions  been  held  to  be 
i.'  "■  invalid.  This  part  of  the  case,  however,  has  been  so  fully 
LoniM.oxeary.  dealt  with  bv  the  Judge  President  that  I  do  not  propose 
to  add  anything  to  what  he  has  said.  I  would  only  add  in 
conclusion  that  I  think  that  it  would  have  been  a  far  more 
equitable  rule,  if  the  Legislature  had  provided  that  the 
votes  of  paid  agents  should  be  struck  out  in  case  they  voted 
for  the  persons  by  whom  they  had  been  employed,  instead  of 
entirely  depriving  them  of  the  right  to  vote  at  the  election. 
Our  duty,  however,  is  merely  to  construe  the  words  of  the 
Legislature  without  regard  to  the  hardship  of  their  applica- 
tion on  any  particular  occasion.  And  however  hard  the 
present  case  may  be  to  the  respondent  I  can  come  to  no 
other  conclusion  than  that  he  was  not  duly  elected,  and  that 
the  petitioner  is  entitled  to  be  declared  by  the  Court  to 
have  been  duly  elected. 

Cole,  J. : — The  only  difficulty  that  presented  itself  to 
my  mind  during  the  hearing  of  this  case  was  that  sub-sect. 
6  of  sect.  8  of  the  Act,  while  it  enumerates  votes  that  may 
be  struck  out,  is  silent  in  regard  to  those  of  paid  agents. 
But  that  sub-section  by  no  means  says  that  the  votes 
therein  enumerated  are  the  only  ones  which  can  be  ex- 
punged. The  voting  by  paid  agents  is  made  illegal  and  a 
j)enalty  is  attached  to  it.  If  then  in  face  of  this  we  were  to 
say,  "  although  these  votes  were  improperly  given,  we  shall 
allow  the  principals  nevertheless  to  get  the  benefit  of  the 
illegal  acts  of  their  agents,"  we  should  place  ourselves  in  a 
most  anomalous  position.  It  is  true  that  these  votes  were 
not  in  all  cases  given  by  the  agents  in  favour  of  those  who 
paid  them,  ami  I  certainly  think  that  the  law  might  very 
well  bo  amended  to  mc  et  such  instances.  But  at  present  it 
makes  no  distinction  and  while  the  law  remains  as  it  is  I 
conceive  myself  bound  to  carry  it  out,  and  therefore  to 
strike  out  every  vote  })roved  to  have  been  given,  no  matter 
in  whose  favour,  by  a  paid  agent. 

I  I'etitioncr's  Attorneys,  CAl^DKroiT^  Hf.m,.        "1 
LUfii  (iiiiUnt's  Attorneys,  C<x;iilan  it  Cocjiilan.J 
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NlEBUHR   AND    ANOTHER   VS.    JoEL. 

Princij^al  and  agent. — Broker. — Payment  hy  broker  to  vendor. 
— Custom  of  Share-market. 

N.y  a  hroker,  sold  certain  shares  at  Kimberley  for  J.  to  W., 
who  lived  in  Natal,  and  handed  J.  a  broker  s  note,  accord- 
ing to  the  terms  of  tvhich  payment  tvas  to  be  by  *^  sight 
draft,  scrip  attached.""  A  similar  note  was  forwarded  to 
W.  On  the  same  day  N.,  as  ims  customary  in  such 
transactions,  paid  J.  the  purchase  price  less  brokerage  and 
received  from  him  the  shares.  N.  then  drew  on  W.  for 
the  amount  but  the  bill  was  dishonoured  on  presentation. 
N.  tliereupon  requested  J.  to  refund  the  amount  paid  and 
take  back  the  shares  and  on  his  refusal  resold  them  at  a 
loss.  By  the  custom  of  the  share-market  and  in  the  view 
taken  by  the  parties  to  this  transaction  W.,  though  residing 
in  another  Colony,  was  not  regarded  as  a  foreign  principal. 
On  a  special  case  stating  these  facts,  the  Court  held  that  N. 
was  not  entitled  to  recover  from  J.  tlie  amount  lost  on  the 
resale  of  the  shares. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court         issa. 

,        „   ,,         .  MarcU  11. 

m  the  tollowjng  terms : —  „     n. 

1.  The  plaintiffs  carry  on  business  together  in  Kimberley  in  copartner-      a'u.'^J'iie'r'M 
ship,  as  brokers,  under  the  style  or  firm  of  Niebuhr  and  Harris.  .J*>«1- 

2.  The  defendant  is  a  diamond  and  share  dealer,  trading  in  Kimberley. 

3.  On  or  about  the  6th  day  of  December  last  the  plaintiffs,  as  brokers, 
sold,  for  and  on  account  of  the  defendant,  to  E.  H.  Wardle  and  Company 
of  Pietermaritzburg,  200  shares  in  the  Johannesburg  Pioneer  Gold 
Mining  Company  at  £7  15s.  OcZ.  per  share,  as  will  be  seen  on  reference  to 
the  broker's  note  hereto  annexed  and  which  contains  the  contract  between 
the  defendant  and  the  said  E.  H.  "Wardle  and  Company ;  and  such 
broker's  note  was  duly  handed  by  the  plaintiffs  to  the  defendant,  and  a 
duplicate  thereof  was  duly  forwarded  to  the  said  E.  H.  Wardle  and 
Company. 

4.  Jt  will  be  seen  on  reference  to  the  said  contract,  that  it  was 
stipulated  that  the  seller  should  pay  brokerage  and  the  i)aymeut  for 
the  said  shares  was  to  be  "sight  drait  with  scrip  attaclied." 

5.  On  the  said  6th  day  of  December  the  I'laintiffs  paid  the  defendant 
the  amount  of  the  purchase  price  of  the  sliares,  less  the  brokerage,  to  wit, 
the  sum  of  £1,531  10s.,  and  received  the  said  sliares  from  the 
defendant  hs  is  usual  and  customary  in  such  transactions  in  the  share 
market  of  Kimberley. 

Vol.  v.— Paut  11.— 'i.   \V.  Z 
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fi.  The  plaintiffs  thereafter  on  or  about  the  6th  day  of  December  last 
drew  a  bill  of  exchange  at  sight,  upon  the  said  E.  H.  Wardle  and 
Conijtany,  for  the  sum  of  £1,550,  attaching  the  scrip  for  the  said  200 
t^hares  to  the  said  draft. 

7.  The  said  bill  was  duly  i)resented  to  the  said  E.  H.  Wardle  and 
Company,  for  acceptance  and  payment,  and  was  dishonoured. 

8.  The  plaintiffs  thereujwn  gave  notice  to  the  defendant  of  the  dis- 
honour of  the  said  bill,  and  requested  the  defendant  to  refund  to  them 
the  amount  of  £1,534:  10s.,  offering  to  return  to  defendant  the  scrip  for 
the  said  200  shares. 

y.  The  defendant  refused  to  refund  the  said  sum  of  £1,534  10s.  to  the 
plaintiffs,  and  to  accept  the  scrip  for  the  said  200  shares. 

10.  The  plaintiffs  thereupon,  to  wit,  on  or  about  the  14th  day  of 
December,  1888,  sold  the  said  200  shares  for  the  sum  of  £1,100. 

11.  By  the  custom  of  the  share  market  in  Kimberley  principals  in 
transactions  of  the  nature  of  the  aforesaid  resident  in  the  Colony  of  Natal 
are  not  regarded  as  foreign  principals,  but  are  regarded  as  being  on  the 
same  footing  as  principals  resident  within  the  jurisdiction  of  the  Courts  of 
this  Colony. 

12.  In  the  present  transaction  the  said  E.  H.  Wardle  and  Company 
were  not  regarded  by  either  the  plaintiffs  or  the  defendant  as  foreign 
principals. 

13.  The  plaintiffs  contend  that  the  payment  by  them  to  the  defendant 
was  merely  by  way  of  advance  and  that  they  are  entitled  to  claim  from 
the  defendant  the  loss  sustained  in  the  transaction,  and  they  claim: 

(a)  The  sum  of  £434  10s. 

(h)  Interest  upon  the  said  sum  of  £1,534  10s.  from  the  6th  day  of 
December,  1888,  to  the  14th  day  of  December,  1888,  and  on 
£434  10s.  from  the  14th  day  of  December,  1888. 

(';)  Costs  of  suit. 

14.  Tlie  defendant  contends  that  upon  payment  to  him  of  the  amount 
of  the  purchase  price  by  the  plaintiffs,  the  transaction  was  closed,  and 
that  he  had  no  further  interest  in  the  said  shares,  nor  in  the  subsequent 
events  hereinbefore  set  forth. 

15.  Should  the  Court  decide  in  favour  of  the  plaintiffs,  judgment  will 
be  entered  for  the  plaintiffs  in  terms  of  their  claim.  Should  the  Court 
uphold  the  defendant's  contention,  judgment  will  be  entered  in  favour  of 
the  defendant  with  cost.s. 


Solomo7i  (with  liim  Jouberi),  for  tlie  plaintiffs,  said  that  on 
the  I'aee  of  the  note  the  contract  was  between  the  defendant 
and  Wardle,  and  any  point  which  might  have  arisen  as  to  a 
foreign  principal  was  expressly  waived.  He  referred  to 
Folder  vs.  Hollins,  L.  K,  7.  Q.  13.  61().  [Laurence,  J. P., 
referred  to  the  evidence  as  to  custom  and  as  to  the  personal 
liability  of  brokers  in  the  recent  case  of  Bernstein  vs.  Tayler, 
anpra,  p.  258.]     Here   the   nature  of  the  original  contract 
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was  ch^iir  and  thf  onlv  question  was  as  to  tlie  effect  of  the         '****» 

*  mi  1   •  March  11. 

subsequent   payment.     Tliere    was    nothing    to   shew    that         ••    ^*- 
the    i)laintiffs    were   the   a^'ents    of  the    purchaser   for   the    N'^-'^uhr  and 

'  o  I  another  r«. 

purpose  of  mfiking  payment  or  any  other  purpose  than  that  '''^'■ 
of  making  the  contract :  Tank  vs.  Jacobs,  1  Juta,  2<S0. 
[Laurence,  J. P.,  referred  to  Stihbs  vs.  Le  Boux,'S  H.  C.  356.J 
If  the  plaintiffs  had  diverted  the  shares,  the  purchaser  could 
have  sued  the  defendant  on  the  contract,  he  having  no 
authority  to  deliver  to  the  plaintiffs.  Moreover,  it  the 
purchaser  had  become  insolvent  the  trustee  could  not  have 
chiimed  tlie  sciip  as  the  property  had  not  passed  to  him. 
[Laurence,  J.  P. : — That  seems  to  be  the  real  question, 
whether  when  the  plaintiffs  received  the  scrip  and  paid  the 
money  they  must  not  be  presumed  to  have  done  so  in  their 
capHcity  as  agents  for  the  purchaser.  Solomon,  J. : — Was 
not  Joel  justified  in  regarding  the  brokers  as  having 
authority  from  \\'ardle  to  do  what  they  did  ?J  If  it  is 
suggested  that  the  plaintiffs  were  substituted  for  Wardle  as 
parties  to  the  contract,  the  answer  is  that  there  can  be  no 
such  novation  without  consent.  The  scrip  would  not  become 
Wardle's  property  till  paid  for  by  him,  and  if  the  defendant 
had  merely  delivered  the  scrip  he  could  not  have  maintained 
an  action  for  the  purchase  money  against  the  plaintiffs. 
[Laurence,  J.  P. : — But  now  his  position  is  stronger,  for 
this  is  really  a  condictio  indehiti  soluti,  and  the  defence  is 
that  there  was  a  debitum,  which  the  plaintiffs,  possibly  iu 
order  to  realise  their  commission,  took  it  upon  themselves 
to  discharge.]  It  is  submitted  that  on  the  facts  this  must 
be  regarded  as  an  advance  to  the  defendant  by  his  own 
agents :  Gingell  vs.  Glascock,  8  Bing.  86.  [Laurence, 
J.P. — There  the  plaintiff  was  the  agent  for  the  defendant 
alone,  and  not  for  both  parties,  and  the  goods  sold  were 
never  delivered  either  to  the  purchaser  or  to  any  one  on  his 
bphalf.J 

Hopleij,  C.  P.  (with  him  Feltliam),  appeared  lor  the 
defendant. 

liAiRENCE,  J.P.  :-  At  })roseut  we  do  nut  think  that  we 
need  trouble  the  Crown  Prosecutor,  but  if  on  further 
consideration  it  appears  nrcrssary  to  hear  him  an  intimation 

Z  -1 


338 


1869. 
March  il. 
..      I*- 

NIobuhr  and 

another  vs. 

Joel. 


will  be  given.     Otherwise  judgment  v\ill  be  delivered  at  the 
next  sitting  of  the  Court. 

Postea  (March  14),-  - 

The  judgment  of  the  Court  was  delivered  by 
Solomon,  J.,  as  follows  : — This  is  a  special  case  agreed  on 
between  the  parties  for  the  opinion  of  the  Court.  The 
argument  on  behalf  of  the  plaintiffs  was  heard  on  Monday, 
and  at  its  conclusion  the  Court  intimated  that  they  did  not 
then  desire  to  hear  any  argument  on  behalf  of  the  defendant, 
but  that,  should  it  become  necessary  to  do  so,  a  notice  to 
that  effect  would  be  sent  to  the  Crown  Prosecutor.  We  are, 
however,  still  of  the  same  opinion  as  we  were  at  the  con- 
clusion of  the  plaintiff's  argument,  that  our  judgment  must 
be  for  the  defendant,  and  do  not  therefore  require  that  the 
case  should  be  further  argued.  It  appears  that  the  plaintiffs 
as  brokers  sold  on  the  6th  December  for  the  defendant 
to  Wardle  &  Co.,  of  Pietermaritzburg,  200  shares  in  the 
Johannesburg  Pioneer  G,  M.  Co.,  at  £7  15s.  per  share.  A 
broker's  note,  which  is  attached  to  the  special  case,  was 
drawn  up  by  the  plaintiffs,  setting  forth  the  names  of  the 
seller  and  buyers  and  the  price  of  the  shares,  containing  in 
addition  the  following  words :  "  Payment  Sight  Draft,  Scrip 
attached."  On  the  same  day  the  plaintiffs  paid  the  defen- 
dant the  amount  of  the  purchase  price  less  brokerage,  and 
received  the  shares  from  the  defendant,  "as  is  usual  and 
customary  in  such  transactions  in  the  share  market  of 
Kimberley."  Thereafter  the  plaintiffs  on  the  same  day 
drew  a  bill  of  exchange  at  sight  upon  Wardle  &  Co.  for  the 
price  of  the  shares,  attaching  the  scrip  to  the  draft.  Upon 
j)resentation  of  the  draft  to  Wardle  &  Co.,  however,  it  was 
dishonoured ;  and  the  plaintiffs  thereupon  gave  notice  to 
the  defendant  of  the  dishonour,  and  requested  a  refund  of 
the  money  which  they  had  paid  him  offering  at  the  same 
time  to  return  him  the  scrip.  The  defendant,  however, 
lefused  to  refund  the  money,  and  the  plaintiffs  consequently 
sold  the  shares  for  the  sum  of  £1,100.  The  special  case 
states  that  in  such  transactions  as  these  principals  resident 
ill  the  Colony  of  Natal  are  not  regarded  as  foreign  princi- 
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pals,  and  that  tluy  were  not  regarded  as  such  in  the  present     jr'T* 

transaction  by  either  the  plaintiffs  or  the  defendant.     The         '^ '*• 

question  submitted  for  the  opinion  of  the  Court  is  whether  ^'® ^ "he*^  w* 
the  loss  of  £434  10s.  incurred  by  the  resale  of  the  shares  is  •''^^• 
to  be  borne  by  the  plaintiffs  or  by  the  defendant.  The 
argument  for  the  plaintiffs  was  shortly  to  this  effect :  That 
the  plaintiffs  received  the  shares  from  the  defendant  as  his 
agent  for  the  purpose  of  transmitting  them  to  Wardle  &  Co., 
and  receiving  the  purchase  price  from  them ;  that  the  price 
of  the  shares  was  paid  by  the  plaintiffs  to  defendant  merely  by 
way  of  advance,  and  that  as  the  sale  fell  through  they  were 
entitled  to  a  refund  of  the  money  upon  offering  to  return 
the  shares  to  the  defendant.  Now  it  will  be  seen  that  this 
argument  is  based  u[ion  certain  facts  which  are  not  stated 
in  the  special  case,  but  whicli  are  inferences  drawn  from 
certain  other  facts  which  are  stated  in  the  case.  If  these 
inferences  are  correctly  drawn,  the  plaintiffs'  conclusion  of 
law  is  irresistible ;  so  that  really  the  only  question  which 
we  have  to  consider  is  whether  these  inferences  are  such  as 
the  Court  can  faii-ly  and  reasonably  draw  from  the  facts 
agreed  upon  between  the  parties.  We  cannot  help  thinking 
that  it  would  have  been  far  more  satisfactory  to  ourselves  as 
well  as  to  the  parties  concerned  if  the  case,  instead  of 
being  stated  as  a  special  case,  had  taken  the  form  of  an 
ordinary  trial  cause.  If  that  had  been  done,  we  would  havo 
been  in  a  far  better  position  for  coming  to  a  definite  con- 
clusion upon  all  the  facts  necessary  to  enable  us  to  arrive  at 
a  decision.  However  as  the  parties  have  elected  to  leave 
the  matter  to  the  Court  in  the  form  agreed  upon  between 
them,  we  do  not  feel  justified  in  refusing  to  decide  tlie 
question  which  has  been  submitted  to  us.  We  are  then 
clearly  of  opinion  that  the  facts  stated  do  not  warrant  us  in 
coming  to  the  conclusion  that  tlie  plaintiffs  in  paying  the 
purchase  price  to  the  defendant  on  receiving  the  shares  from 
him  acted  as  his  agents,  but  rather  that  they  acted  as  agents 
for  Wardle  v^  Co.  If  after  the  contract  had  been  concluded 
tlie  defendant  had  merely  handed  over  the  shares  to  the 
plaintiffs  without  anything  further,  tlien  it  migiit  fairly  have 
been  urired  that  they  were  employed  by  the  defendant  as 
his  ao;(aits  to  transmit  the  scrio  to  Wardli^  iV  Co.,  and  to 


i«89.         receive   the   money  from    them.     But  when  we   have  the 
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..  '^  additional  fact  of  the  money  being  paid  to  the  defendant  by 
Niebuhrand  ^\^q  plaintiffs  it  Is  quite  impossible  in  the  absence  oi  any 
Joel.  direct  evidence  to  that  effect  to  come  to  such  a  conclusion. 
The  suprgestion  that  tlie  payment  of  the  money  by  the 
plaintiffs  to  the  defendant  was  by  way  of  advance  appears 
t^)  us  to  be  an  altogether  unreasonable  and  improbable  one. 
We  do  not  say  that  it  is  impossible  that  an  agent  should 
under  certain  circumstances  make  such  an  advance  to  his 
principal,  but  we  do  think  that  it  is  most  unreasonable  to 
expect  us  to  come  to  such  a  conclusion  in  the  present  case 
upon  the  facts  which  nre  laid  l)efore  us.  More  ])articularly 
is  that  so  when  there  is  another  j^eifectly  plain  and  reason- 
able inference  to  be  drawn,  viz.  that  the  plaintiffs  in  acting 
iis  they  did  were  acting  as  the  agents  of  Wardle  &  Co.  It 
is  said  the  plaintiffs  could  not  have  been  acting  as  the  a;^ents 
of  Wardle  &  Co.,  because  the  duty  of  tlie  brokers  was  merely 
to  negotiate  the  purchiise  and  sale,  and  as  soon  as  that  was 
concluded  they  were  ftmcti  officio,  and  had  no  authority  from 
Wardle  &  Co.  to  pay  the  money  or  receive  the  shares.  Now 
it  appears  to  us  that  there  are  two  conclusive  answers  to  this 
contention.  For  in  the  iirst  place  it  is  stated  in  the  special 
case  that  it  is  the  custom  in  the  share  market  of  Kimberley 
for  brokers  after  the  sale  is  concluded  to  pay  the  price  and 
to  receive  the  shares.  Wardle  &  Co.  as  they  were  dealing 
in  the  Jvimberley  market  must  be  taken  to  have  dealt 
according  to  the  custom  of  that  market,  and  to  have  intended 
that  their  order  should  be  carried  out  according  to  the 
general  usages  of  that  market.  Consequently  in  the 
absence  of  any  express  instructions  to  the  contrary  they 
must  be  taken  to  have  authorised  the  j)laintiffs  to  pay  the 
money  and  to  receive  the  shares.  But  in  the  second  place, 
even  assuming  that  the  plaintiffs  had  no  such  authority 
Iroin  Wardle  ifc  Co.,  they  certainly  by  their  conduct  induced 
the  defendant  to  believe  that  they  had  ;  on  the  f;iilh  of  tliat 
representation  the  del'endant  parted  with  his  shares  ;  audit 
does  not  now  lie  in  their  mouth  to  say  that  in  reality  they 
wer<'  not  acting  as  the  a^rents  of  Wardh.'  iK;  C(j.  Or,  lookiny: 
at  tlie  matter  from  another  ])eiiit  of  view,  the  action,  as  was 
pwiiiied  out  by  the  .luixii:  J'iiksident  in  the  course  of  the 
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argument,  is  in  the  nature  of  a  condictio  indehiti  soluti,  while 

it  is  impossible  to  say  that  the  money,  when  paid   to  the         

defendant,  was  not  due  to  him,  and  consequently  the  action    Kie^uhrand 

'  '  i-  J  another  v». 

must  fail.  I  have  assumed  thus  far,  thoutjjii  it  is  not  so 
expressly  stated  in  the  special  case,  that  the  plaintiffs  were 
authorised  by  Wardle  &  Co.  to  purchase  the  shares  on  their 
behalf.  It  may  be,  however,  that  they  had  no  such 
authority,  and  that  the  reason  why  Wardle  &  Co.  dis- 
honoured the  draft  was  because  they  repudiated  the  plain- 
tiffs' authority  to  purchase  the  shares  for  them.  If  that  be 
so,  the  plaintiffs  of  course  are  in  no  better  position,  for  in 
that  case  they  would  really  have  been  the  principals  in 
the  transaction  instead  of  being  merely  the  brokers,  and  so 
they  would  have  been  personally  liable  upon  the  contract. 
Our  judgment  therefore  must  be  fur  the  defendant  with 
costs. 


rPlaintifls'  Attorneys,  Knights  &  IIearle. 
LDel'endant's  Attorneys,  H.  C.  &  J.  C.  Haarhoff 


Judge,  N.O.,  vs.  Kimbeeley  Divisional  Council. 

Derelict  lands. — Divisional  Council. — Acts  4  of  1865,  3  of 
1879,  28  0/1881  and  24  of  1887. 

On  certain  derelict  land,  held  on  quitrent  tenure  from  the 
Crown,  land  rent  was  overdue  to  the  Government  and 
rates  to  the  divisional  council  for  a  period  excffding  five 
years.  The  Government  gave  notice  under  Act  o  of  1879 
of  their  intention  to  resume  possession.  Before  the 
statutory  interval  had  expired,  the  divisional  council,  on 
an  ex  jjarte  applicatioyi,  obtained  an  order  in  chambers, 
tinder  Act  28  of  1 881, /or  the  attachment  and  sale  of  the 
land  in  question  to  satisfy  their  claim  for  rates.  An 
application  made  on  hehaf  of  the  Government  to  set  aside 
this  order  was  refused. 

In  proceedings  instituted  by  a  divisional  council,  a  warrant  to 
sue  signed  by  fiie  Civil  Commissioner,  (i.s  cliairman,  is 
necessary  only  ichere  such  warrant  is  required  under  the 
rules  of  Court. 
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1889.  This  was  an  application  to  set  aside  an  order  of  (^ourt, 

April  15.  »  '  ' 

,  . — -^     granted  by  i\[r.  Justice  Cole  in  Chambers  on  Marcli  21, 

Judfte,  N.O.,     ir>  J  ... 

'^'bitirf^ai*^^  whereby  leave  bad  been  granted  to  the  divisional  council  of 
Council.  Kimberley  to  attach  and  sell  a  certain  farm  called  Langeleg, 
of  which  the  registered  owner  was  one  Marais,  in  satisfaction 
of  the  council's  claim  for  arrear  rates  due  on  the  said  farm. 
The  applicant,  who  was  the  Civil  Commissioner  of  Kimberley, 
alleged  that  the  true  and  full  facts  of  the  case  were  not 
brought  to  tlie  knowledge  of  the  learned  Judge  at  the  time 
the  order  was  made.  It  appeared  that  the  original  order 
was  granted,  under  the  provisions  of  sects.  4  and  10  of  the 
Derelict  Lands  Act,  28  of  1881,  as  amended  by  Act  24  of 
1887,  on  the  petition  of  the  secretary  of  the  Divisional 
Council,  which  set  torth  that  the  sum  of  £23  15s.  was  due  to 
the  Council  for  arrear  rates  on  the  said  farm  from  1882  to 
1888  both  inclusive,  and  that  the  farm  had  been  abandoned 
or  left  derelict  and  the  owner  thereof  could  not  be  found. 
The  order  having  been  granted,  under  sect.  10  of  the  Act, 
the  deputy  sheriff  proceeded  to  attach  the  property  by 
giving  notice,  as  provided  by  sect.  16,  to  the  registrar  of 
of  deeds,  who  was  also  Civil  Commissioner,  and  in  that 
•  capacity  ex  officio  chairman  of  the  Divisional  Council,  and 
who  now  petitioned  for  a  cancellation  of  the  above  order. 
The  petition  stated  that  the  Divisional  Council,  at  a  meeting 
at  which  the  chairman  was  not  present,  had  authorised  the 
secretary  to  take  the  necessary  steps  for  the  recovery  of  the 
rates  in  question,  whereupon  he  had  applied  in  chambers 
and  obtained  a  final  order  for  attachment  and  sale  as  above 
set  forth.  There  was  due  and  owing  to  the  Colonial  Govern- 
ment in  respect  of  the  said  farm  the  sum  of  £17  12s.  for 
quit  rent  from  1872,  and  due  notice  had  been  given  in 
tt-rnis  of  Act  3  of  1S70,  as  amended  by  Act  24  of  1887,  that 
the  said  Government  intended  dealing  with  the  said  farm 
as  derelict,  wiiich  notice  had  been  duly  publi>he(l  in  terms 
of  the  .said  Act  of  1871)  on  three  occasions  both  in  the 
Gazette  and  in  a  locul  newspaper,  the  latest  [)ublic;itiou 
liaving  been  on  JMarch  15,  1881).  The  petitioner  alleged 
that,  as  ]ui  b(dieved,  the  secretary  of  the  Divisional  Council 
\\as  aware  that  these  iKjtices  had  duly  ap[)eared  and  that 
the  .said  secretary  did   n(»t  <vbtaiii  the  consent  or  approval  of 
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the  petitioner  in  his  capacity  as  chairman  of  the  Council  !''»*• 
before  making  tlie  application  in  Chambers,  nor  did  the  jTlfo 
petitioner  have  any  knowledge  or  notice  that  such  applica-  "'j^^^^^*^ 
tion  was  to  be  made,  nor  did  he  sign  any  warrant  for  such  council, 
proceedings  as  required  by  sect.  72  of  Act  4  of  1865.  The 
Divisional  Council  had  obtained  a  writ  of  execution  for  the 
attachment  and  sale  of  the  farm  in  terms  of  the  order  of 
Court,  and  if  the  said  order  were  carried  out  the  Government 
would  be  greatly  prejudiced  in  tiieir  rights  with  regard  to 
the  said  derelict  farm.  In  reply  to  this  petition  Mr. 
Bradford,  the  secretary  of  the  Divisional  Council,  made  an 
affidavit  to  the  effect  that  he  had  been  duly  authorised  by 
the  Council  to  take  the  proceedings  in  question  under  the 
Act  of  1881  and  that  the  petition  had  been  presented  by 
himself  as  secretary,  as  the  facts  with  regard  to  the  arrear 
rates  were  peculiarly  within  his  knowledge  as  collector. 
He  submitted  that  the  Government  would  not  be  prejudiced 
by  tlie  carrying  out  of  the  order,  inasmuch  as  the  farm  was 
valued  by  the  Council  at  £950,  and  the  proceeds  of  the  sale 
would  therefore  be  more  than  sufficient  to  cover  the 
preierent  claim  of  the  Government  for  arrear  quitrent  as 
well  as  the  claim  of  the  Council  for  rates.  On  searching 
the  records  of  the  Deeds  Office  he  had  ascertained  that  there 
were  no  mortgages  or  hypothecations  registered  against  the 
said  farm.  In  reply  to  this  the  applicant  made  a  further 
affidavit,  pointing  out  that,  in  terms  of  Act  3  of  1879,  unless 
the  farm  was  claimed  by  the  rightful  owner  and  the  quitrent 
due  thereon  paid,  it  would  become  the  property  of  the 
Colonial  Government.  He  also  produced  a  power  of 
attorney  to  transfer  the  farm,  signed  by  Mai-ais,  from  which 
it  appeared  that  in  1871  he  had  sold  the  farm  to  jNIessrs. 
Jefferson  and  Brown  for  £600,  in  consequence  of  which 
transfer  duty  had  accrued  to  the  Government  in  addition  to 
the  other  charges  on  the  property,  and  tliere  were  due  to 
the  Government  in  respect  to  the  property  charges  for 
transfer  duty,  lines,  survey  expenses,  stamps  and  quitrent, 
amounting  in  all  to  £205,  while  the  only  claim  wliicli  could 
be  proved  by  the  Government  against  the  proceeds  of  sale 
by  the  sheriff,  as  provided  by  sect.  18  of  the  Act  of  1881, 
was  that  for   quitrent.     In    reply  to  these    allegations   an 
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i"****-         aflidavit  was  filed  by  the  respondents'  attorney,  stating  that 

7  n  — \  o     ^^  appeared  from  the  records  of  the  Griqualaud  West  Land 

"i)^'i'i'i!j^aP    ^^^"^^  ^^^^  i^  1876,  that  the  farm  Langeleg  had  been  by  the 

councu.      judgment  of  that  Court  awarded  to  Marais  and  not  to  the 

claimants,  Messrs.  Jefferson  and  Brown, 

Ilopley,  C.P.,  for  the  applicant,  in  the  first  place  contended 
that  the  proceedings  in  Chambers  were  void  ab  initio.  Act 
4  of  1865,  sect.  72,  provided  that  "  in  all  suits  and  pro- 
ceedings "  by  any  divisional  council  "  in  any  court  other 
than  the  Court  of  the  liesident  Magistrate,  the  warrant  to 
sue  or  defend  shall  be  signed  by  the  Civil  Commissioner 
thus :  '  By  order  of  the  Divisional  Council,  C.  D.,  Civil 
Commissioner.' "  This  had  not  been  done  in  the  present 
case,  and  lie  contended  that  the  intention  of  the  Legislature 
was  that  no  [)roceedings  should  be  instituted  by  divisional 
councils  without  the  written  authoiity  of  the  civil  com- 
missioner. 

Solomon,  for  the  respondent  council,  submitted  that  the 
signature  of  the  Civil  Commissioner  was  only  necessary  in 
cases  where,  under  the  8th  Rule  of  Court,  a  warrant  to  sue 
had  to  be  filed  with  the  Eegistrar.  This  would  include  not 
only  "  suits  "  but  other  "  proceedings,"  as  for  civil  imprison- 
ment and  sequestration,  but  did  not  apply  to  petitions  such 
as  the  present. 

The  Court,  having  ascertained  from  the  Registrar  that  it 
was  not  the  practice  to  require  powers  to  be  filed  in  cases 
like  the  present,  overruled  the  preliminary  objection. 

Ilopley,  C.P.,  said  the  main  question  was  whether,  after 
tlie  Government  liad  set  on  foot  proceedings  under  the  Act 
of  1^79,  a  body  like  the  Divisional  Council  could  step  in, 
under  the  Act  of  1881,  and  by  an  or  !er  obtained  on  an  ex 
paria  ap[)lii'ation  render  nugatory  the  action  taken  by  the 
tiovernment.  He  contended  that  under  the  Act  of  1879 
the  rights  of  the  Cov(.'riimcnt  began  to  run  as  soon  as  the 
fir.>t  adveitisiiiieiit  was  publisliod,  and  their  title  to  the 
j)roj)erty  became  complete  unless,  in  the  interval  provided 
I'}'  the  Act.  tlie  grantee  of  tlie  [)i'oporty  or  his  representative 
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stepped  in.     Ho  a'lmitted  th«t  the  Government  on  resnminsr         '""^ 

^'  .  .        .  "         April  16. 

would  not  be  liable  to  the   Council  for  arrear  rates,   but 

Jndie  ,  N.O., 

submitted  that    they  had  a  vested  ri^ht  as  soon  as  ])ro-   "  Ki,„b^riey 
ceedings    under    the   Act   were    commenced    and    that   this       "'""ci- 
could  not  be  defeated  by  the  subsequent  claim  of  any  third 
party, 

Solomon,  contra : — The  Government  at  present  has  only  a 
right  to  the  arrear  quitrent,  which  is  fully  secured  by 
sect.  18  of  the  Act  of  1881,  and  the  claim  for  transfer  duty 
on  the  iacts  as  set  forth  is  quite  untenable.  The  Act  of  1881 
is  tlie  later  enactment  and,  while  protecting  the  rights  of  the 
Government,  gives  a  remeily  to  public  bodies  for  the 
recovery  of  overdue  rates  on  abandoned  property :  Maxwell 
on  Statutes,  195.  Tlie  two  Acts  were  so  to  speak  parallel, 
and  did  not  conflict  with  one  another,  but  if  the  Govern- 
ment were  Hllowed  to  resume  the  property  they  would  take 
it  without  encumbrances,  except  moi  tgages,  and  the  Council 
in  that  case  would  be  remediless. 

Hopleij,  C.P.,  in  reply  :— If  it  was  intended  that  the  Act 
of  1881  should  in  any  way  abrogate  that  of  1879  it  shouUl 
have  been  explicitly  stated.  Derelict  land  was  presumably 
valueless  and  the  Legislature  apparently  intended  that  in 
such  cases  the  Government  should  be  allowed  to  lesume  free 
of  the  burden  of  arrear  rates,  &c. 

Laurence,  J.F.  : — This  is  an  application  to  set  aside  an 
order,  granted  by  ]Mr.  Justice  Cole  in  chambers  on  the 
2 1st  of  last  month,  for  the  attachment  and  sale  of  a  certain 
farm  called  Langeleg  in  satisfaction  of  the  rlaim  of  the 
Kimberley  Divisional  Council  for  arrear  rates  due  on  the 
said  farm  for  the  last  seven  years.  The  aj)plication  was 
made  and  the  order  granted  under  the  provisions  of  sects.  4 
and  10  of  the  Derelict  Lands  Act  of  1881.  Sc-t  4  of  this 
Act,  as  auiended  by  Act  24  of  1887,  is  as  lolhjws  : — 

"  \\  ht'uever  there  shall  remain  due  and  unjiaid  for  the 
space  of  tive  years,  any  quitrent  or  reservation  in  tlie  nature 
of  quitrent  payal»le  to  any  person  or  body  corporate  or 
incoipoi'ate  (other  than  the  Colonial  (jlovenim(.'iit),  or  anv 
rate  or  assessment  {layahle  to  aiiy  niunifi})ality,  municipal 
corporation,  divisional   council    or  other  ])ublic   body,  upon 
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ISO*.        any  immovable  property  in  this  Colony,  and  such  property 

— \        shiill    be   abandoned,    deserted   and   left   derelict,  and   the 

•».  Kii'i.beriey  owiicr  thereof  cannot  be  found,  it  shall  be  lawful  for  the 

DivUional 

coonou.  person  or  body  claiming  such  quitrent,  rate  or  assessment  to 
apply  to  the  Supreme  Court  by  petition  stating  the  amount 
claimed  to  be  due  and  the  grounds  for  a})plying  for  relief 
under  the  provisions  of  this  Act." 

Tlien  section  10  provides  that : — 

"  Upon  considering  any  petition  for  the  sale  of  immovable 
property  abandoned  and  left  derelict,  to  satisfy  any  such 
claim  {IS  is  referred  to  in  the  fourth  section  of  this  Act,  the 
judge  before  whom  such  petition  is  laid  or  the  Court,  should 
such  judge  by  order  or  rule  granted  refer  such  petition  to 
the  Court,  may  order  that  the  property  mentioned  in  the 
petition  be  attached  and  sold  to  satisfy  such  claims  as 
aforesaid  thereon." 

Now  in  proceedings  under  these  sections  and  the  other 
sections  of  the  same  Act,  which  deal  with  petitions  for  the 
registration  of  title  to  derelict  lands,  although  it  is  clearly 
competent  for  the  Judge  in  Chambers,  to  whom  the  petition 
is  submitted,  to  make,  if  he  thinks  fit,  a  final  order,  I  have 
always  thought  it  the  safer  course  either  to  refer  the  matter 
to  the  Court,  as  provided  by  the  sixth  section  of  the  Act  or, 
in  ordinary  cases,  to  grant  a  rule  nisi  as  provided  by  the 
seventh  section.  This  I  believe  has  been  the  usual  practice 
in  dealing  with  applications  under  this  Act,  and  no  doubt  it 
will  be  regularly  followed  in  future.  In  the  present  case, 
however,  a  final  order  having  been  granted  we  are  asked  to 
set  it  aside  on  the  ground  that  the  true  and  full  facts  of  the 
case  were  not  brought  to  the  knowledge  of  the  Judge  in 
Chambers,  and  I  think  this  application  must  therefore  be 
dealt  with  on  the  same  footing  as  if  a  rule  nisi  had  been 
granted  in  the  first  instance  and  the  applicant  were  now 
here  to  shew  cause  against  its  being  made  absolute.  That 
being  so,  the  qut-stiou  is  whether  sufiicient  cause  on  the 
facts  now  K-efore  us  has  been  shewn  lor  dist-har'^in":  the 
original  order.  Now  in  the  first  place  1  do  not  see  that  any 
fault  can  be  found  with  the  secretary  of  the  Divisional 
(Council  for  presenting  this  petition  under  the  Act  of  18.S1. 
lie  was  in  far-t  expres.'^ly  authorised  by  the  Council  to  take 
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the  necessary  steps  for  the  recovery  of  these  rates  ;  it  is  not        i8«». 

1       1  r  .  1  ,  ,  .  -April  15. 

suggested  that  there  were  any  other  steps  open  to  hiin  to         — 
take :  it  was  not  his  fault  that  the  ex  officio  chairman  of  the   "».  Kimberie'y 

1  i-  1  Divisional 

Council  ha{)pened  to  be  absent  from  the  meeting  at  which  council, 
the  resolution  under  which  he  acted  was  passed ;  and  what 
he  did  is  now  supported  by  counsel  instructed  on  behalf  of 
the  Council  to  defend  the  validity  of  the  order  made.  'J'lie 
facts  of  this  case,  in  which  the  Civil  Commissioner  as  repre- 
senting the  Government  is  necessarily  placed  in  conflict 
with  the  Council  of  which  he  is  chairman,  might  indeed 
suggest  the  question  whether  it  would  not  be  more  con- 
venient, both  for  the  Civil  Commissioner  and  for  the 
Council,  for  public  bodies  of  this  kind,  like  municipal 
councils,  to  have  their  own  independent  and  elective  chair- 
man and  so  obviate  the  risk  of  difficulties  of  this  kind 
arising;  but  this  is  a  matter  upon  which  it  would  be 
travelling  beyond  our  functions  to  express  any  definite 
opinion,  and  it  is  sufficient  to  point  out  that  the  present 
system  is  undoubtedly  calculated  in  cases  like  the  present 
to  produce  a  certain  amount  of  embarrassment  and  incon- 
venience. However  the  main  point  upon  which  the  appli- 
cant, as  representing  the  Government,  relies  is  that  the 
Divisional  Council  was  debarred  from  taking  these  pro- 
ceedings and  disentitled  to  the  order  which  has  been 
obtained  owing  to  the  Government  having,  so  to  speak, 
forestalled  it  by  initiating  proceedings  and  putting  in 
operation  the  machinery  created  by  sect.  1  of  Act  3  of  1879. 
This  section,  as  amended  by  Act  24  of  1887,  is  in  the 
following  terms : — 

"  Whenever  any  land  rent  due  to  the  Colonial  Govern- 
ment in  respect  of  any  place  or  property  held  from  the 
Crown  shall  remain  unpaid  for  the  space  of  five  years,  and 
such  place  or  [troperty  shall  be  abandoned,  deserted  and  left 
derelict,  and  neither  the  grantee  or  lessee,  as  the  case  may 
be,  of  such  place  or  proj-erty  nor  his  lawful  representatives 
in  regard  to  the  same  can  be  found,  it  shall  be  lawful  for 
the  Governor  to  advertise  such  place  or  property  as  derelict 
in  the  Government  Gazette  and  any  other  newspaper  he 
may  think  lit,  not  less  than  once  in  each  of  three  consecutive 
calendar  months,  and  if  within  three  months  from  the  date 


.  '*!','•        of  such  last-mentioned  advertisement  neither  the  errantee  or 

April  15.  o 

judKe^-  o  ^t-ssee,  as  the  ease  may  be,  of  such  place  or  property,  nor 
'^^*i)Uis"mar^  liis  hiwful  representatives  sliall  establish  his  or  their  claim 
touucii.  ^y  ii^Q  same,  and  pay  the  land  rent  so  overdue,  the 
Governor  shall  at  the  expiration  of  such  last-mentioned 
period  of  three  months  resume  possession  of  the  said  place  or 
property,  and  deal  with  the  same  under  the  provisions  of 
any  law  in  that  behalf  for  the  time  being  in  force  in  this 
Colony :  Provided  always,  that  if  the  place  or  property,  with 
regard  to  which  the  proceedings  in  this  Act  mentioned 
shall  be  taken,  shall  be  under  mortgage,  the  provisions  of 
the  eighth,  ninth,  and  tenth  sections  of  Ordinance  9  of  1844, 
with  reference  to  the  sale  of  such  place  or  property,  and  the 
application  of  the  funds  thereof,  shall  apply  to  the  same." 

Now  it  is  quite  clear,  if  this  Act  stood  alone,  that,  as 
contended  by  the  applicant,  as  soon  as  the  machinery 
provided  by  this  section  has  been  set  in  motion,  as  has  been 
done  in  tlie  present  instance,  the  Government  acquires  a 
title  to  the  property  in  question  defeasible  only  in  the  event 
of  the  grantee  or  lessee  of  the  land,  or  his  lawful  represen- 
tative, putting  in  an  appearance,  establishing  his  claim  and 
paying  the  overdue  quit-rent  within  the  allotted  period  of 
three  months,  a  period  which  in  the  present  case  is  still  un- 
expired. But  the  question  with  which  we  have  to  deal  is 
how  far  if  at  all  the  provisions  of  this  Act  are  affected  by 
the  later  enactment  of  1881.  As  a  general  rule,  when  two 
Acts  relate  to  the  same  subject,  the  former  must  be  regarded 
as  contr(jlled  by  tlie  latter ;  and  sect.  1  of  the  Act  of  1881 
contains  the  usual  provision  repealing  so  much  of  any 
])revious  law  as  may  be  repugnant  to  or  inconsistent  with 
its  provisions.  Now  while  the  object  of  the  Act  of  1879 
was  to  give  tlie  Government  a  simple  and  elHcient  remedy 
in  cases  in  which  laud-rent  was  overdue  for  a  certain  period, 
the  object  of  section  4  of  the  Act  of  1881  was  to  afford  a 
siniilur  remedy  for  the  recovery  of  quitreuts,  rates  or  assess- 
ments overdue  for  a  similar  period  to  i)ersons  or  public 
bodies  other  than  the  Colonial  Government.  Is  there  then 
anything  in  the  Act  of  1881  to  debar  the  parties  interested 
from  availing  themselves  of  its  provisions  in  cases  where  the 
rJovcrniiH'ut   has   already    initiated    pruci'rdings    under  the 


Act  of  1879  ?     There  is  no  express  provision  to  that  eflfect,         '■"*»• 
and  on  tlie  wliole  it  appears  to  me  that  no  such  provision         — 

^  '■  .  *  Ju(l)j-,  NO., 

can  be  fairly  held  to  be  implied.     I  tliink  that  a  contrary  '■''■  K^nf^ricf 

•'  /         ,  •'         Divis  niial 

decision  would  involve  reading  into  the  statute  provisions  <-uii"cu. 
which  it  does  not  contain,  and  would  inflict  considerable 
hardship  in  cases  such  as  the  present.  For  while  the  claim 
of  the  Government  for  land  rent,  which  it  was  the  object 
of  the  Act  of  1879  to  secure,  is  duly  safeguarded  by  sect. 
18  of  the  Act  of  1881,  which  in  the  case  of  an  attachment 
under  the  Act  expressly  provides  for  the  proof  of  sncli 
claim,  on  the  other  hand,  if  the  property  is  resumed  by  the 
Government,  it  is  admitted  that  such  resuraj>tion  would  be 
free  from  any  liability  for  arrear  rates.  If  therefore  we 
were  to  uphold  the  contention  of  the  applicant,  it  would 
always  be  open  to  the  Government,  by  proceeding  under  the 
Act  of  1879  as  soon  as  five  years'  rent  was  overdue,  to 
entirely  defeat  the  claims  for  rates,  etc.,  which  it  was 
intended  by  the  Act  of  1881  to  protect,  save  in  the  cases, 
which  would  probably  be  rather  the  exception  than  the 
rule,  where  five  years'  rates  had  previously  accrued  due  to 
some  public  body,  such  as  a  municipality  or  divisional 
council.  There  is  nothing  to  shew  that  such  a  result  can 
have  been  contemplated  by  the  Legislature,  and  I  am 
therefore  of  opinion  that  there  was  nothing  to  debar  the 
divisional  council  from  taking  these  proceedings  and  that 
no  sufficient  cause  has  been  shewn  for  setting  aside  the  order 
which  has  been  made.  As  to  the  other  claims  of  the 
Government  for  transfer  duty,  etc.,  set  up  in  the  replying 
affidavit  of  the  Civil  Commissioner,  and  alleged  to  be  due 
since  1871,  it  is  sufficient  to  observe  that,  on  the  facts  now 
before  us,  these  claims  do  not  appear  to  be  established  ;  but 
if  they  should  eventually  be  capable  of  proof,  section  20  of 
the  Act  of  1881  a[)pears  to  provide  a  method  by  which  tliey 
could  be  satisfied  previous  to  the  })ayment  of  the  balance  of 
the  proceeds  of  the  sale  into  the  Guardinus'  fund  or  other- 
wise as  may  be  ordered.  On  these  grounds  I  am  of  opinion 
that  the  present  application  must  be  refused  with  costs. 
Should  the  Government  desire  to  appeal  from  this  decision 
they  will  however  have  an  opportunity  of  doing  so  before 
the  sale  takes  place. 
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A^rius  Solomon,  J. : — I  entirely  agree  with  the  judgment  which 

jnd~N<)  ^^  ^^^^^  delivered  by  the  Judge  President.  The  applica- 
"i)h'i"on^*^  tion  is  for  an  order  to  set  aside  an  order  made  by  Mr.  Justice 
couucii.  Cole  in  Chambers,  on  the  ground  that  such  order  was 
made  by  mistake,  inasmuch  as  the  applicants  in  that  matter 
wilfully  withheld  from  his  notice  certain  material  facts,  the 
knowledge  of  which  would  have  precluded  him  from  making 
the  order  now  objected  to.  Now  if  the  applicant  can 
establish  this  position,  I  think  he  would  be  entitled  to  the 
order  prayed  for ;  but  if  the  order  of  the  Judge  in  Chambers 
would  have  been  the  same  even  if  these  material  facts  had 
been  brought  to  his  notice,  then  it  is  clear  that  the  applica- 
tion cannot  be  granted.  Now  in  my  opinion  if  all  the  facts 
which  are  now  before  the  Court  had  been  before  the  Judere 
in  Chambers,  he  would  have  been  fully  justified  in  making 
the  order  complained  of.  The  main  contention  on  behalf  of 
the  applicant  is  that,  when  once  the  Governor  has  com- 
menced to  take  proceedings  under  Act  3,  1879,  for  the 
resumption  of  derelict  land,  such  proceedings  cannot  be 
stayed  except  in  the  manner  indicated  in  that  Act ;  that  is 
to  say,  except  the  grantee  or  lessee  of  the  property  or  his 
lawful  representative  shall  establish  his  claim  to  the  same, 
and  pay  the  land  rent  overdue.  Now,  if  the  provisions  of 
Act  28,  1881,  under  which  the  divisional  council  has  pro- 
ceeded, had  become  law  prior  to  the  passing  of  Act  3,  1879, 
there  would  undoubtedly  have  been  much  force  in  the 
argument.  For  it  is  clear  that  the  Legislature  in  framing 
Act  3,  1879,  intended  to  safeguard  the  rights  of  all  persons 
having  any  interest  in  derelict  lands,  such  as  lessees,  mort- 
gagees, etc.  And  if  the  divisional  councils  at  that  time  had 
possessed  the  rights  which  are  conferred  upon  them  by  Act 
28,  1881,  in  respect  of  derelict  lands,  and  if  these  rights 
had  not  been  protected  by  Act  3,  1879,  it  might  have  been 
urged  that  the  Legislature  intended  that  such  rights  should 
be  subject  to  the  rights  conferred  upon  the  Government  by 
that  Act.  But  when  we  bear  in  mind  that  these  rights 
were  conferred  upon  divisional  councils  after  the  passing  of 
Act  3,  1879,  the  case  is  different.  When  Act  3,  1879, 
bf'c^ime  law,  the  only  rights  which  divisional  c()un(!ils 
possessed   in  respect  of  arrcar   rates   were    by   taking  pro- 


ceedinj^s  against  the  owner  of  the  property,  which  rights  of      .'"?.'• 
course  are  not  affected  by  that  Act.     But  then  came  Act    ^  ,  — :.  ^ 

Judge,  NO., 

28,  1881,  which  empowered  divisional  councils  to  obtain  an  ^'i^^^^^^?^ 
order  for  tlie  sale  and  attachment  of  derelict  land  in  order  council, 
to  satisfy  the  arrear  rates  due  upon  such  kind.  When  that 
Act  was  passed  the  Legislature  clearly  had  in  mind  the 
previous  provisions  of  Act  3,  1879,  which  empowered  the 
Governor  to  resume  possession  of  such  land,  or  rather  which 
facilitated  the  manner  of  proceeding  for  the  purpose  of  such 
resumption ;  and  notwithstanding  this  they  empower  the 
divisional  councils  to  take  proceedings  against  sucli  lands, 
without  in  any  way  protecting  the  rights  of  the  Governor, 
or  providing  that  the  rights  of  divisional  councils  should  be 
subject  to  the  rights  of  the  Governor  under  that  Act. 
That  being  so,  it  appears  to  me  that  so  far  from  Act  3, 
1879,  overriding  the  direct  provisions  of  Act  28,  1881,  we 
must  infer  that  the  Legislature  intended  that,  if  there  were 
any  conflict  between  the  two  Acts,  the  earlier  Act  should  be 
controlled  by  tlie  later  one.  The  provisions  of  Act  28, 
1881,  are  very  wide,  and  I  do  not  see  what  there  is  to  justify 
us  in  deciding  that  the  Judge  in  Chambers  was  precluded 
from  making  an  order  for  the  sale  and  attachment  of  tlie 
land  in  question  merely  because  the  Governor  had  already 
commenced  to  take  proceedinus  under  Act  3,  1879.  If 
that  were  our  decision,  it  appears  to  me  that  it  would  be 
most  inequitable,  for  it  would  enabk^  the  Government,  if 
they  were  prompt,  in  most  cases  to  defeat  the  rights  of 
divisional  councils  and  other  public  bodies,  and  so  to  render 
nugatory  the  provisions  of  Act  28,  1881.  For  the  ])ro- 
ceedings  under  that  Act  cannot  be  commenced  until  the 
rates  have  been  in  nrrear  for  a  period  of  five  years ;  and  if 
the  land  has  been  derelict  for  that  period  we  may  reasonably 
presume  that  quitrent  also  would  be  in  arrear  for  tlie  same 
time,  and  consequently  that  the  Governor  would  l»e  in  a 
position  to  take  proceedings  under  Act  3,  1879,  for  the 
resumption  of  the  land.  The  moment  these  proceedings 
were  initiated,  then,  according  to  the  argument  of  the 
applicant,  the  divisional  council  is  del)arred  from  exercising 
the  rights  conferred  upon  it  by  Act  2.^,  1881  ;  so  that  if  the 
Government  are  prompt  in  initiating  the  proceedings,  tlie 
Vol.   v.  — Part  II.— G.   W.  2  A 
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18W.        objects  of  Act  28,  1881,  would  in  a  large  number  of  cases  be 
T  ^ — ^T^     defeated.      For  not  only  would  the  divisional  council  be 

Jud^,  N.O.,  •' 

^ij^vi^^m?  prerluded  from  taking  proceedings  under  Act  28,  1881,  but 
Council.  ii^Qy  ^vould  lose  their  arrear  rates  altogether,  for  the  owner 
of  the  land  cannot  be  found,  and  when  the  Governor  has 
resumed  possession  of  the  land  he  clearly  could  not  be  held 
liable  for  the  rates.  I  can  scarcely  think  that  this  was  the 
intention  of  the  Legislature.  I  prefer  to  believe  that  the 
Legislature  intended  to  protect  the  rights  of  all  parties,  and 
I  think  it  is  our  duty,  if  possible,  so  to  interpret  the  statutes 
as  to  obtain  that  result.  This  it  appears  to  me  is  done  by 
the  conclusion  at  which  we  have  arrived.  For  not  only  is 
the  council  thus  enabled  to  obtain  its  arrear  rates,  but  the 
rights  of  the  Government  in  respect  of  quitrent  are  also 
protected  by  sect.  18  of  Act  28,  1881.  The  Government 
thus  obtain  their  dues,  and  in  addition  there  is  the  prospect 
of  their  ultimately  obtaining,  under  sect.  20  of  the  Act,  any 
balance  remaining  due  to  them  after  the  first  charges  upon 
the  property  have  been  paid.  I  therefore  concur  in 
thinking  that  the  application  must  be  refused. 


Cole,  J.  : — When  this  petition  in  the  first  instance  was 
submitted  to  me  in  Chambers,  nothing  was  said  about  the 
land  in  question  being  held  from  the  Crown  on  quitrent 
and  the  only  information  before  me  was  that  it  was  derelict 
property  of  which  the  owner  could  not  be  found.  Had  I 
known  tliat  this  was  Crown  land  I  siiould  certainly  have 
only  granted  a  rule  nisi  and,  as  the  case  now  presents  itself, 
I  regret  that  I  did  not  adopt  that  course.  At  the  same 
time,  even  if  this  fact  had  been  duly  alleged,  I  should 
certainly  have  presumed,  and  I  think  I  should  have  been 
entitled  to  presume,  that  a  petition  by  the  divisional 
council,  presided  over  ex  officio  by  the  Civil  Commissioner, 
would  not  have  been  presented  without  the  cognizance  of 
that  oflicial  and  utdess  he  was  satisfied  that  the  Govern- 
ment had  no  prior  claims  to  the  property  in  question.  As 
it  is,  for  the  reasons  already  stated,  in  which  I  concur,  the 
Government  will  lose  nothing  by  my  ord(;r.  With  regard 
to  the  claim  for  transfer  dues,  it  simply  comes  to  this,  that 
tlie  Cioverument  has  a  suspicion  that  tlie  property  was  sold 
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nearly  twenty  years  ago.     If  that  was  tlie  case  it  ought  to        's?^- 
have  been  ascertained  lonjx  since  and  in  the  circumstances,         —  ^ 

^  ,  '     Judge,  N.O., 

if  the  Government  should  lose  their  dues  in  thjs  respect,  I   "«•  Kimberiey 

'  '  Divisional 

cannot  say  that  I  should  feel  much  sympathy  fur  a  loss  en-       councu. 
tailed  by  their  own  neglect. 

rAppHcant'g  Attorneys,  Graham,  Vigne  &  3Iallett."| 
L  Resiwudenta*  Attorneys,  II.  C.  &  J.  C  llAAKHorF.       J 


Gilchrist  and  Co.  vs.  Stone. 

Contract  of  sale. — -Custom  of  sliare  marJcet. — 
Pleasure  of  damages. 

By  the  custom  of  the  Kimherleu  Share  Market,  inhere  shares 
are  sold  hy  a  hroJcer  to  be  paid  for  on  arrival  at  a  future 
date,  the  contract  is  not  regarded  as  completed  until  the 
name  of  the  vendor  has  been  disclosed  and  approved  hy 
the  purchaser. 

S.  agreed  to  purchase  certain  shares  from  G.,  to  arrive  tcithin 
ten  days,  hut  repudiated  the  contract  on  the  same  day. 
The  shares  arrived  after  seven  days  and  tvere  then 
tendered  and  refused.  Held,  that  the  measure  of  damages 
was  the  difference  between  the  contract  p-ice  and  the 
market  price  on  the  day  of  tender. 

The  plaintiffs  in  this  action,  share  dealers  at  Johannes-         issg. 
burg  in  the  South  African  Eepublic,  alleged  that  on  Feb.  9       -  ;^  ■ 
they  sold  the  defendant,  a  share  dealer  at  Kimberley,  300      «.  stone.  '^' 
shares  in  the  Steyn    Gold    Mining  Company  at  42s.  per 
share,  that  in  terms  of  the  contract  of  sale  the  said  shares 
were  tendered  to  him  on  Feb.  16,  but  he  refused  to  accept 
them,  and   that  the    plaintiffs    thereafter  on  Feb.  20  sold 
them  in  the  open    market    at  oOs.       They  claimed  £180 
damages.      The  defendant  pleaded  that  he  puichased  the 
shares  in  question  through  a  broker  on  condition  that  he 
approved  of  the    names    of    the    principals  when  disclosed 
and  that    on    disclosure  by  the  broker  of  the  plaintiffs  as 
principals,  at  a  later  {)eriod   of    the  same  day,  he  refused 

L'  A  2 
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isss-  to  close  tlie  bargain  which  was  consequently  never  com- 
GiichTM&co  P'®*®^-  ^^^  further  pleaded  that,  by  the  custom  of  the 
W.Stone,  share-market  at  Kimberley,  transactions  in  which  credit 
was  given  or  sliares  were  to  be  delivered  at  a  future  date 
were  not  considered  to  be  concluded  until  disclosure  of  the 
names  of  the  contracting  parties  or  the  acceptance  of  the 
broker's  note  disclosing  their  names.  The  present  was 
such  a  transaction,  the  names  of  the  plaintiffs  were  not 
orally  disclosed  and  upon  tender  of  the  broker's  note  dis- 
closing theni  the  defendant  at  once  refused  to  complete 
the  contract  by  accepting  the  note.  The  {)laintiifs  in 
their  replication  alleged  that,  even  if  the  custom  set  up 
in  the  plea  was  reasonable  and  well  established,  the  de- 
fendant completed  the  contract  of  sale  upon  the  broker 
guaranteeing  to  him  the  delivery  of  the  shares.  The 
defendant  joined  issue. 

A  good  deal  of  evidence  was  led  as  to  the  facts  of  the 
transaction  in  dispute,  but  for  the  purposes  of  this  report  a 
short  summary  of  its  effect  will  be  sufficient.  It  appeared 
thai  the  shares  were  offered  to  the  defendant  on  the 
morning  of  Feb.  9  by  a  broker  named  Smith  "to  arrive 
from  Johannesburg  within  10  days."  Smith  stated  that 
he  told  the  defendant  he  was  acting  for  another  broker, 
who  would  disclose  his  principals  on  the  note,  and  if  the 
defendant  was  not  satisfied  he  could  refer  to  the  Standard 
Bank.  Defendant  said  "all  right."  He  was  not  quite  sure 
those  were  the  exact  words  used  but  was  certain  the  bargain 
was  closed.  Shortly  afterwards  he  sent  the  defendant  the 
broker's  not(%  upon  which  the  names  of  the  plaintiff's  ap- 
peared as  sellers,  the  terms  of  sale  being  "  Cash  against  scrip 
to  arrive  within  10  days  from  Johannesburg."  The  de- 
fendant refused  to  accept  the  note  on  the  ground  that  he 
did  not  know  who  the  plaintiffs  were  and  declined  to  refer 
to  the  Bank.  After  some  discussion  the  defendant  said  he 
would  accept  the  note  provided  Smith  would  guarantee 
delivery.  Smith  agreed  to  this  and  endorsed  the  note 
"  Delivery  guaranteed  by  me,  ¥.  W.  Smith,"  and  handed  it 
to  the  defendant,  wlio  however  still  refused  to  accept  it,  and 
said  he  would  not  complete  the  contract  unless  Smith  sub- 
stituted his  own  name  as  vendr)r  for   that   of  the   plaintiffs. 
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Tliis  he  declined  to  do  and  so  the  transaction  was  broken  off.         '"'9 

Aray  16. 

The  witnesses  called  for  the  plaintiffs  admittod  that,  in  cases         — - 

.  ^  '  Gllchrirt&Co. 

like  the  present,  according  to  the  custom  of  the  market,  a  "'.stone, 
purchaser  was  entitled  to  refuse  to  complete  the  contract  if, 
on  the  name  of  the  vendor  being  disclosed,  he  did  not 
approve  of  it.  There  was  some  evidence  that  there  had 
been  a  distinct  fall  in  the  market  value  of  the  shares  durintr 
the  time  which  elapsed  before  the  defendant  finally  refused 
to  accept  the  broker's  note.  On  the  IGth  the  shares  arrived 
from  Johannesburg  and,  having  been  tendered  to  and 
refused  by  the  defendant,  were  sold  on  the  20th  at  30s. 
The  evidence  was  to  the  effect  that  tlie  highest  price  that 
could  have  been  obtained  on  the  16th  was  32s.  The  de- 
fendant on  being  called  stated  that  when  the  shares  were 
offered  to  him  he  told  Smith  he  must  not  close  until  he 
(the  defendant)  had  approved  of  the  principals,  adding  that 
he  had  been  victimised  in  a  previous  case  in  which  a  vendor, 
on  the  shares  going  up,  had  failed  to  deliver.  When  he 
received  the  note  disclosing  the  names  of  the  plaintiffs,  as 
he  knew  nothing  about  them  and  could  learn  nothiu":;  from 
several  persons  of  whom  he  made  inquiries,  he  refused  to 
accept  it.  At  that  time  there  had  been  no  fall  in  the  market 
price  neither,  as  he  asserted,  was  there  to  his  knowledge 
throughout  the  day.  He  admitted  that  he  told  Smith  that 
he  would  accept  the  note  if  he  would  make  it  out  in  his  own 
name  as  seller,  that  Smith  refused  to  do  this  but  offered  to 
guarantee  delivery  and  that  he  then  accepted  this  offer  but 
subsequently  refused  the  note,  with  Smith's  guarantee  en- 
dorsed, on  the  ground  that  the  name  of  the  plaintiffs  was 
still  on  it.  He  explained  that  when  he  had  accepted  Smitli's 
offer  of  a  guarantee,  he  had  meant  that  the  contract  should 
be  made  in  such  a  form  as  to  make  him  personally  re- 
sponsible in  the  first  instance.  At  the  close  of  the  de- 
fendant's examination  in  chief, 

Laurence,  J.P.,  said  that  the  defendant's  evidence 
appeared  to  support  the  allegations  in  the  j^h'intiffs'  re- 
plication, as  to  his  undertaking  to  complete  the  contract 
upon  the  broker  guaranteeing  delivery  of  the  shares,  and 
asked  whether  the  defence  could  be  carried  further. 
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1889.  Hopleij,  C.  P.,  for  the  defendant,  said  he  thouj^ht  not  and 

^.,  ^"T7^„    would   close   his   case  and   only   address  the  Court   as   to 

Gilchnst  &  Co.  ^  -^ 

W.Stone,  damages.  He  submitted  that,  the  contract  having  been 
broken  on  the  9th,  it  was  the  duty  of  the  plaintiffs  to 
resell  the  shares  at  once,  and  if  they  had  done  so  the 
damages,  as  appeared  from  the  evidence,  would  have  been 
only  nominal  or  at  all  events  very  small.  [Laurence,  J.P., 
observed  that  the  plaintiffs,  if  they  had  chosen,  might  have 
insisted  on  specific  performance :  Smith  and  Warren  vs. 
Harris,  supra,  p.  193.]  But  as  they  did  not,  they  were 
entitled  only  to  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  of  the  breach. 

Solomon,  for  the  plaintiffs,  contended  that  the  breach  did 
not  take  place  until  the  shares  had  been  tendered  and 
refused.  Even  if  there  was  a  breach  on  the  9th,  the  plain- 
tiffs were  entitled  to  hold  the  shares  till  the  date  fixed  for 
performance  of  the  contract  and  sue  for  the  difference  on 
realisation  then.  He  referred  to  Benjamin  on  Sales,  2nd 
ed.  618;  Fhilpotts  vs.  Evans,  5  M.  &  W.  475;  Mayne  on 
Damages,  8rd  ed.  145-147;  Sedgwich  on  Damages,  7th.  ed. 
I.  601 ;  Johnstone  vs.  Milling,  16  Q.  B.  D.  467,  per  Esher, 
]\[.R.  He  submitted  that  the  difference  between  the  con- 
tract price  and  the  market  price  on  the  16th,  when  the 
shares  were  tendered  and  refused,  was  the  measure  of 
damages  in  the  present  case. 

Laurence,  J.P.  : — In  this  case  the  plaintiffs  claim  the 
sum  of  £18U  as  damages  for  the  defendant's  broach  of  con- 
tract to  purchase  oOU  shares  in  the  Steyn  Gold  Mining 
CoTnpany.  The  defendant  pleads  that  the  contract  was 
never  completed,  and  that  when  the  shares  were  offered  to 
liim  he  agreed  to  a(;cept  them  only  on  the  condition  that 
he  should  approve  of  the  i)i'ineipals  when  disclosed,  and  that 
this  condition  was  not  fulillJed.  He  also  pleads  that  by  the 
just  and  reasonable  custom  of  the  share  market  transac- 
tions of  this  kind — that  is  to  say  tnmsactions  which  are  not 
on  an  immodiate  cash  basis,  but  which  are  in  the  nature  of 
"time  bargains,"  or  in  which  the  sliares  are  to  be  paid  for 
on  tlnir  arrival  at  a  later  date  from  some  other  place— are 
]iot  ronsid^^red  to  be  completed  until  the  names  of  the  prin- 


357 

cipals  have  been  disclosed,  either  by  delivery  of  the  broker^s        i88»- 
note  or  otherwise,  and  approved  of  by  the  purchaser,  and         — 

,  1  Gilchrist  &  Co. 

that  there  was  no  such  approval  and  acceptance  in  the  m.  stone, 
present  case.  Now  it  appears  to  me  that,  even  on  the  evi- 
dence called  for  the  plaintiffs,  these  pleas  have  been  practi- 
cally substantiated.  Several  brokers  were  called  to  give 
evidence  as  to  the  facts,  on  various  portions  of  the  case,  and 
they  all  stated,  in  cross-examination  or  in  answer  to  the 
Court,  that  the  custom  in  cases  of  this  kind  was  as  alleged 
by'the  defendant.  But  apart  from  the  question  of  custom, 
there  seems  to  be  no  material  contradiction  between  the 
version  given  by  the  defendant  and  that  given  by  the 
broker.  Smith,  as  to  what  actually  took  place  between  them 
when  these  shares  were  offered.  The  defendant  says  that  he 
instructed  Smith  not  to  close  till  the  principals  were  dis- 
closed by  the  broker.  Wood,  who  was  acting  for  them  ; 
Smith  states  that  he  informed  the  defendant  that  Wood  said 
that  the  names  of  his  principals  would  appear  on  the  bought 
note  which  he  would  supply  in  the  ordinary  course,  and  that 
if  he  was  not  then  satisfied  as  to  their  position  he  could 
apply  to  the  Bank  for  information.  Whatever  may  have 
been  the  ipsissima  verba  employed,  I  do  not  think  it  could 
be  held  that  the  defendant  was  bound  by  what  then  passed 
to  accept  the  shares  if,  on  being  informed  who  the  vendors 
were,  he  did  not  consider  their  names  satisfactory.  If  the 
case  rested  here  I  think  the  defendant  would  be  entitled  to 
succeed.  But  we  have  farther  to  deal  with  the  allegation 
in  the  plaintiffs'  replication  that  the  defendant  thereafter 
completed  the  contract  upon  Smith  guaranteeing  the 
delivery  of  the  shares.  It  appears  to  me  that  this  allega- 
tion ha^  been  established  and  after  the  defendant  had  given 
his  evidence  his  counsel  admitted  that  he  could  not  deny 
that  such  was  the  case.  It  is  clear  that  after  a  good  deal  of 
discussion,  into  the  details  of  which  it  is  unnecessary  to 
enter,  the  defendant  said  that  he  would  accept  the  note  if 
Smith  would  put  his  own  name  in  the  contract  as  vendor. 
Smith  refused  to  do  this,  but  either  offered  or  agreed  on  the 
defendant's  request  to  guarantee  delivery  of  the  shares. 
The  defendant  admits  that  he  assented  to  this  arrangement, 
and  tliat  thereupon  Smith  wiofe  Ids  guarantee  on  the  face  of 
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1889.        the  note,  thereby  complying  with  the  additional  condition 
^.^~r-^„     imposed  by  the  defendant.     The  defendant,  however,  asrain 

GUchnst  &Co.         t'  J  j  j     e 

V*.  Stone,  refused  to  accept  the  note  and  reverted  to  liis  former 
demand  that  Smith's  name  should  be  substituted  for  that  of 
the  plaintiffs  as  the  principal  in  the  sale.  This  it  is  clear 
that  he  was  not  entitled  to  do.  The  defendant  having  once 
agreed  to  accept  the  shares  on  the  broker  guaranteeing 
delivery,  the  position  was  the  same  as  if  such  had  been  the 
terras  of  the  contract  ah  initio.  There  having  thus  been  a 
clear  breach  of  contract  by  the  defendant,  the  only  remain- 
ing question  is  as  to  the  measure  of  damages.  As  to  this, 
I  am  bound  to  say  tliat  the  authorities  quoted  by  ]\lr. 
Solomon  clearly  establish  that  in  a  case  like  the  present  the 
vendor  has  a  certain  option.  He  can  either  tender  the 
shares  and  sue  for  the  purchase  price,  as  was  decided  in 
Smith  and  Warren  vs.  Harris ;  or  on  the  purchaser  repudi- 
ating his  bargain  he  can  regard  the  contract  as  broken  and 
realise  at  once ;  or  he  is  entitled  to  wait  until  the  time 
when  the  contract  should  have  been  performed,  and  then 
tender  the  goods  sold  and,  if  not  then  accepted,  sell  them 
at  the  current  market  price  and  sue  for  the  difference  In 
the  present  case  the  shares  were  tendered  and  refused  on 
the  16th,  or  within  the  ten  days  which  the  plaintiffs  had  for 
delivery  from  Johannesburg,  and  it  certainly  does  not 
appear  that  in  all  the  circumstances  there  was  any  unrea- 
sonable delay  in  making  the  tender.  It  appears  that  on  the 
loth  the  highest  price  obtainable  was  32s.,  and  the  plaintiffs 
thus  sustained  damage  to  the  extent  of  10s.  per  share.  The 
judgment  of  the  C(jurt  will  therefore  be  for  the  plaintiffs  for 
£150  and  costs, 

Solomon,  J. : — It  is  unnecessary  for  me  to  add  anything 
to  what  has  been  said  by  the  -Judge  I'hesident  as  to  the 
facts  of  the  case.  I  quite  agree  in  thinking  that  what 
passed  between  the  defendant  and  the  broker  in  the  lirst 
instance  was  not  suilicient  to  constitute  a  complete  and 
binding  contract ;  but  it  is  also  clear  that  the  defendant 
subsequently  agreed  to  accept  Smith's  guarantee  and,  after 
that  guarantee  had  been  given,  was  not  entitled  to  repudiate 
the  pontract.     The  only  point  as  to  which  I  have  felt  any 
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doubt  was  with  regard  to  damages,  and  I  was  certainly  at        i««»- 

,  ^  May  16. 

iirst   disposed   to  hold   that,  as  soon   as   the  contract   was         — 

^  /  Gilchrti>t  ft  Co. 

breached  by  the  purchaser,  it  became  the  duty  of  the  seller,  ^*-  ^^t^^- 
if  he  intended  to  sue  for  damages,  to  realise  the  shares 
forthwith  and  sue  for  the  difference.  However,  the  authori- 
ties cited  by  counsel  for  the  plaintiffs  appear  to  be  clear  on 
this  point  and  to  shew  that  the  vendor  is  entitled  to  wait 
till  the  time  for  performance  arrives  and,  if  the  bargain  is 
tlien  repudiated,  to  regard  that  as  the  time  of  the  breach, 
and  consequently  to  recover  the  difference  between  the 
market  price  on  that  date  aud  the  price  fixed  by  the  con- 
tract. This  is  distinctly  laid  down  by  the  English  authori- 
ties and  it  is  not  suggested  that  the  Colonial  law  is  in  any 
way  different  in  this  respect.  I  tlierefore  concur  in  thinking 
that  our  judgment  must  be  as  already  stated. 

Cole,  J.,  concurred. 

rriaintifTs'  Attorneys,  Caldkcott  &  Bki,l.         "1 
LDefendant's  Attorneys,  Cogiilan  &  Coghlan.  J 


kimberley  boeough  couxcil  vs. 
De  Beer's  Consolidated  Mines,  Ld. 

Assessment  of  deimsiting  floors. — Act  19,  1883,  §§  35,  81. — 
Act  30,  1884,  §  4. 

Owners  of  cJaim  p-oi:)erty  idthin  the  horourjh  of  Kimherley  are 
not  liable  to  municipal  rates  iji  resjoect  of  depositing  sites 
situated  ivithin  the  mining  area  and  used  in  connection 
with  their  claims. 

This  was  a  special   ease    stated  for  the  decision  of  the         i"??. 

n  ■         1  •    11         •  M:iy31. 

Court  m  the  lollowmg  terms  : —  — 

"  Kinil>erley 

1.  The  plaintifi's  are  the  ^Mavdr,  Councillors  and  Burgesses  of  Kimber-  cil  r.<.  l)o  Beer's 

ley:   the  detVndaiits   are  a  mininir  comnanv   duly    rei:istered  and    incur-     Cou<olid:ited 

■'  .  .       .?  31iues. 

porated  carrNini;  cm  business  in  Kimherley. 

2.  The  delendants  are  the  occupiers  of  certain  two  pieces  of  land 
situate  within  the  Old  De  Beers  Mining  Area  in  the  borough  of 
Kimbcrley  which  said    pieces  of  land  are   held    and    u>cd    by  theui   as 
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1889.  depositing  floors  for  diamondiferous  soil  in  connection  with  their  claims 

*iL  '        in  the  said  Old  De  Beers  Mine  in  terms  of  the  laws   and  ordinances 

Kimberlev      relating   thereto,  and    which   have   been   assesse  1    by   the  iilaiutifls   for 
Borough  Coun-  ^  j  i 

oil  p<.  iJe  Beer'g  municipal   piirfioses  at   the   sums  of  £26,187    5s.  lOd.  and  £988  15s. 

^^'^Ji^*^     respectively  for  the  year  1889. 

3.  In  respect  of  the  said  assessment  the  plaintiffs  have  duly  levied  a 
rate  of  Sd.  in  the  pound  for  the  year  1889,  and  they  demand  and  contend 
that  they  are  entitled  to  claim  from  the  defendants  the  sum  of  £339  14s., 
being  the  amount  of  such  rate  due  in  respect  of  such  pieces  of  land. 

4.  The  defendants  on  the  other  hand  contend  that  they  are  not  liable 
to  be  rated  in  respect  of  such  pieces  of  land  inasmuch  as  the  same  are 
situate  within  the  Old  De  Beers  Mining  Area  and  are  held  and  used  by 
them  as  depositing  floors  in  connection  with  their  said  claims  as  afore- 
said. 

5.  If  the  plaintiffs*  contention  be  upheld  then  judgment  shall  bo 
entered  for  the  plaintiffs  for  the  sum  of  £339  14s.  with  costs. 

6.  If  the  couiention  of  the  defendants  be  upheld  then  judgment  shall 
be  entered  for  the  defendants  with  costs. 

Lange,  for  the  plaintiffs,  contended  that,  as  depositing 
sites  were  not  expressly  exempted  from  taxation  in  the 
Kimberley  Borough  Acts,  the  Council  had  the  right  to  levy 
a  tax  upon  them  as  immovable  property  within  the  borough. 
He  referred  to  Act  30,  1884,  §  4,  Act  11,  1883,  §  72,  and 
Act  19,  1883,  §  35. 

Hopletj,  C.P.,  for  the  defendants,  argued  that  it  was  the 
intention  of  the  Legislature  to  exempt  all  property  within 
the  mining  area  from  taxation,  except  in  cases  wiiere  the 
Council  was  specifically  empowered  to  impose  rates  upon 
such  property.  In  addition  to  the  sections  already  men- 
tioned he  referred  to  Act  45,  1882,  §  115,  Act  19,  1883, 
§  55,  Act  30,  1884,  §  3,  and  Ord.  17,  1879,  G.  W.  §  09. 

Lange  replied. 

SoL03iON,  J. : — The  decision  of  the  question  raised  in  this 
special  case  appears  to  me  to  be  free  i'rom  any  doubt  or 
difficulty.  That  question  is  whetlier  the  defendants  are 
liable  to  be  rated  in  respect  of  two  pieces  of  land  situated 
within  the  Old  De  Boer's  mining  area,  and  used  by  them  as 
depositing  floors  in  connection  with  their  claims.  The 
determination  of  this  question  depends  maiidy  upon  the 
construction  to  be  })]aced  upon  §  4  of  Act  30,  1884.  ^Jluit 
section  empowers  the  Council  for  the  purposes  therein  set 
forth  to  assess  the  value  of  all  immovable  })roperty  witliin 
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the  Borough,  and  to  levy  a  rate  on  such  assessment ;  and  it        i88«. 
then  in  the  proviso  to  the  section  exempts  certain  immovable         !Ii  * 
property  within  the  Borough  from  taxation,  and  amongst  BoroughOjun- 

,  ,     .        .  1       ,  ,     , .        .  .  .  cil  c*.  De  Ueer's 

others  "  any  claim  m  any  declared  dijjging  or  mine  withm  the  Con«)ii(iaied 
Borough."  Now  the  word  claim  is  defined  in  §  81  of  Act  19, 
1883,  to  mean  "  any  portion  of  ground  assigned  for  mining 
purposes  of  a  size  to  be  from  time  to  time  proclaimed  by  tlie 
Governor;  "  and  the  plaintiffs  contend  that  under  the  proviso 
only  the  actual  portion  of  ground  in  the  mine,  which  has 
been  assigned  for  mining  purposes,  is  exempt  from  being 
rated.  The  answer  to  this  contention  is  that  by  §  35  of 
Act  19,  1883,  there  is  attached  to  every  claim  in  any  mine 
the  right  to  use  an  acre  of  ground  for  the  purpose  of  a 
depositing  site.  The  right  to  use  this  ground  as  a  deposit- 
ing site  is  consequently  a  real  servitude  attached  to  the 
claim,  the  portion  of  ground  in  the  mine  being  the  domi- 
nant tenement,  and  the  ground  in  the  proximity  of  the 
mine  being  tlie  servient  tenement.  Consequently  the  owner 
of  a  claim  in  a  mine  is  not  merely  vested  with  the  right  to 
use  the  claim  in  the  mine  for  mining  purposes,  but  acquires 
therewith  the  right  to  use  an  acre  of  ground  in  the  vicinity 
of  the  mine  as  a  depositing  site.  If  therefore  the  claims  in 
the  mine  were  liable  to  be  rated,  the  valuer  of  the  claims 
in  assessing  their  value  would  be  entitled  to  take  that  fact 
into  consideration,  and  to  assess  not  merely  the  ground  in 
the  mine  itself  but  also  the  servitude  which  is  attached  to 
tliat  portion  of  ground.  That  being  so  it  appears  to  me 
that  when  claims  in  a  mine  are  exempted  from  taxation,  it 
follows  as  a  matter  of  course  that  the  owners  of  those  claims 
are  not  liable  to  be  rated  in  respect  of  the  depositing  sites 
used  by  them  in  connection  with  those  claims.  It  has  been 
argued  by  the  plaintitfs'  counsel  that  §  35  of  Act  19,  1883, 
refers  only  to  mines  proclaimed  after  the  jiassiug  of  that 
Act,  but  the  words  of  the  section  are  "  any  mine  which  may 
hereafter  be  established  under  the  provisions  of  this  Act;  " 
and  as  all  the  previous  statutes  referring  to  mines  are 
repealed  by  Act  19,  1^83,  it  is  clear  that  thereafter  the  l)e 
Beer's  mine  became  established  under  the  provisions  of  that 
Act.  And  even  if  this  were  not  so,  I  tiiink  the  conclusion 
to  be  arrived  at  upon  the  constnietiiin  of  the  previous  Pro- 
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1889.        clamations  and  Ordinances  would  be  the  same  as  that  which 

May  31. 

„.-— ,        I  have  already  stated.     But  the  matter  does  not  rest  here, 

Kimberley  _  J 

di'^"!)^^i^?8  ^^'''  ^^  there  were  any  doubt  as  to  the  meaning  which  is  to 
^'co^^^ted  be  attached  to  the  word  "claim"  in  §  4  of  Act  30,  1884,  that 
doubt  is  set  at  rest  by  other  provisions  of  the  same  Act. 
For  in  the  first  place,  the  fiirtlier  proviso  to  that  section 
expressly  empowers  the  Council  to  levy  rates  upon  "all 
houses  and  buildings  within  such  mining  area."  The 
specific  mention  of  "houses  and  buildings"  would  neces- 
sarily seem  to  imply  that  it  was  the  intention  of  the 
Legislature  to  exclude  all  other  immovable  property  within 
the  mining  area,  and  consequently  to  exempt  depositing 
sites  from  being  rated.  This  inference  is  furtlier  strength- 
ened by  a  reference  to  §  72  of  Act  11,  1883,  which  is 
repealed  by  §  4  of  Act  30,  1884,  this  section  of  the  later 
Act  being  substituted  for  the  earlier  one.  That  section 
exempted  from  taxation  depositing  floors  without  the 
mining  area ;  and  a  fortiori  one  would  suppose  that  the 
Legislature  intended  that  depositing  floors  within  the 
mining  areas  should  be  exempted,  and  considered  that  had 
beeu  sufficiently  provided  for  by  the  exemption  of  the  claims 
themselves.  In  further  support  of  the  conclusion  at  which 
we  have  arrived  I  might  refer  to  §  3  of  Act  30,  1884,  which 
prohibits  the  Council  from  exercising  any  of  the  powers 
vested  in  them  within  any  mining  area  so  as  to  interfere 
with  the  rights  and  privileges  of  the  claimholders  of  any 
mine,  or  with  the  rights  of  the  Government,  etc.  Now  one 
of  the  powers  vested  in  tlie  Council  is  the  power  of  rating 
immovable  property  and  the  exercise  of  such  a  power  is  an 
interference  with  the  rights  and  privileges  of  the  claim- 
holders.  This  section,  tli  ere  fore,  would  in  itself  appear  to 
prohibit  the  Council  from  rating  claimholders  in  respect  of 
their  depositing  sites  within  the  mining  area.  In  fact  the 
intention  of  the  Legislature  apparently  was  to  exclude  the 
Council  from  any  interference  or  from  exercising  any  of 
their  powers  within  the  mining  area  except  under  certain 
circumstances  specifically  set  forth  in  the  Borough  Council 
Acts.  That  intention  is  shewn  in  the  provisions  of  the  old 
Criqualand  West  Ordinance  17  of  J  870,  as  well  as  in  the 
later  Acts  11    of  I8b3  and  30  of  J  881.      I    need   only  in 
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addition   mention    §  55  of  Act    19,   1883,  which  seems  to         •889. 

,  May  31. 

me  further   to  support   the  contention   of  the  defendants.         — 

r\  -I       •    •  1  i^  1  •  •    1  Klniberley 

Our  decision,  thereiore,  upon  this  special  case  must  be  in  isorouKU  (>)nn- 
favour  of  the  defendants  and  iiidp:meiit  will  accordincrlv  be    c.)n»oiidated 

,    ''        '^  ®  •'  Mines. 

entered  for  the  defendants  with  costs. 
Cole,  J.,  concurred. 

rPlaintiffs'  Attornoys,  Coghlan  &  Coohlan."! 
Ll>efendants'  Attoriieys,  Caldkcott  &  Bell.  J 


Marks  US.  The  Queen.  ■' '^'   J-^-^^^'^ 

Sunday  Trading. — Barber. — Ord.  4,  1837,  §  1. — Oi-d.  1, 

1838,  §§  2,  3. 

Carrying  on  the  occupation  of  a  harher  on  Sunday  is  not 
"  trading  "  within  the  meaning  of  Ordinaiice  1  of  1838. 

Robert  Marks  was  charo^ed  before  the  Police  Magistrate         i389 
of  Kimberley  with  contravening  sect.  2  of  Ord.  1  of  1838  by         ""^3". 
keeping  his  shop  open  for  the  purposes  of  trade  or  dealing   Marks  .s.  The 
on  the  Lord's  Day.     The  evidence  was  to  the  effect  that  on 
Sunday,  May  12,  a  detective  went  to  the  accused's  shop  and 
was    shaved    by    his    assistant,    for    which    service    he  paid 
sixpence.     He  also  asked  fur  a  cigar  but  was  informed  by 
the  assistant  that  they  did  not  sell  on  Sundays.    It  appeared 
that  the  accused  had  a  retail  dealer's  licence,  but  for  the 
haircuttiug  business  alone  it  was  admitted  that  no  licence 
was  required  under  the  Stamp  Acts.     The  accused  was  con- 
victed and  fined  five  shillings  and  now  appealed. 

Solomon,  for  the  appellant,  referring  to  the  terms  of  the 
section,  said  it  was  clear  the  accused  had  not  sold  or  offered 
for  sale  any  goods,  and  that  it  was  not  a  case  of  dealing; 
the  only  question  was  whether  he  eouLl  bo  said  to  have 
kept  o})en  his  sliop  "  for  the  purpose  of  tradn."  A  barber's 
business  re(|uired  no  licence  ;  Act  3,  lf^64,  sect.  22,  defined 
dealing  as '•selling  or   exposing   for   sale."     He  contende^il 
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June  6.  .  .         , 

..   13.       was  controlled  by  the  word  with  which  it  was  associated, 
Marks f,. The   le.  "dealing:"  Maxwell  on  Statutes,  ^nd  ed.,  398,  399,  and 

Queen.  "     _  7  :>  7  , 

cases  there  cited.  He  also  referred  to  Wharton's  Law 
Lexicon,  s.v.  "  Trade."  Ord.  1  of  1838  repealed  Ord.  4  of 
1837,  which  rendered  it  unlawful  on  the  Lord's  Day  to 
"  keep  open  any  shop,  store,  or  other  place,  for  the  purpose 
of  trade  or  dealing,  or  of  carrying  on  therein  any  handicraft 
trade."  The  latter  words,  which  occurred  in  two  passages  in 
the  former,  were  in  each  case  omitted  in  the  later  enact- 
ment, shewing  that  the  Legislature  did  not  intend  it  to 
apply  to  "  handicraft  trades,"  such  as  the  business  of  a 
barber.  He  referred  to  Phillips  vs.  Innes,  4  C.  &  F.  234, 
quoted  by  Fisher  at  col.  8262.  That  case  might  at  first 
appear  to  be  against  his  contention,  but  it  was  decided 
under  the  English  Act,  29  Car.  II.  c.  7,  which  was  much 
stronger  and  more  general  in  its  provisions  than  the 
Colonial  Ordinance. 

Eopley,  C.P.,  for  the  Crown,  contended  that  trade  meant 
any  occupation  by  which  a  man  gained  a  living  and  took 
money  from  the  public.  The  section  in  the  Act  of  1864 
was  merely  a  definition  of  wholesale  dealing.  There  were 
many  handicraft  trades  and  industries,  such  as  those  of  a 
blacksmith,  carpenter,  tinsmith,  etc.,  for  which  no  licence 
was  required,  the  policy  of  the  law  being  against  the 
taxation  of  manual  industry.  Licences  were  required  under 
the  Stamp  Acts  in  cases  where  persons  purchased  goods  in 
order  to  resell  at  a  profit.  [Laurence,  J.P.,  referred  to  the 
exceptions  contained  in  sect.  3  of  the  Ordinance  of  1838. 
All  the  excepted  cases  \\  ere  those  of  "  vending  "  or  supply- 
ing to  the  public  certain  kinds  of  goods,  from  which  it 
might  be  inferred  that  the  prohibition  of  the  second  section 
was  directed  only  against  such  dealing,  save  where  expressly 
excepted.]  Except  the  case  already  cited,  there  appeared 
to  1)0  no  direct  authorities  on  the  subject. 

Solomon  replied. 

Cur.  adv.  vult. 
PoHtea  (Juno  13), — 
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Laurence,  J.  P.,  said  : — The  short  question  in  this  case        i««9. 
is  whether  a  hair-dresser  or  barber,  shaving  a  customer  for  ,.  la! 

reward  on   a  Sunday,  is  j^uilty  of  contraveninir  sect.  2  of  Marw^  r*.  The 

Uueen. 

Ord.  1  of  1838.  The  material  words  of  the  section  are  as 
follows  : — "  It  shall  not  be  lawful  for  any  person  to  sell  or 
offer  for  sale  any  goods,  merchandize,  cattle,  or  other  live- 
stock, or  to  trade  or  deal  or  keep  open  any  shop,  store,  or 
other  place  for  the  purpose  of  trade  or  dealing  ....  on  the 
Lord's  Day."  It  was  argued  for  the  appellant  that  shaving 
was  clearly  not  dealing,  and  that  the  word  "  trade  "  must  be 
read  in  connection  with  and  regarded  as  being  qualified  or 
controlled  by  the  subsequent  word  "  dealing."  This  argu- 
ment does  not  appear  to  me  of  much  force.  I  have  looked 
into  the  passage  in  Maxwell  cited  by  counsel  and  have  also 
consulted  the  various  authorities  there  referred  to  in  the 
note  ;  but  on  the  whole  they  appear  to  me  to  be  substanti- 
ally illustrations  of  the  general  principle  of  interpretation 
that  wider  or  more  general  words,  following  those  which  are 
more  particular  or  specific,  must  as  a  rule  be  construed  as 
applying  only  to  matters  eiusdem  generis  with  those  more 
particularly  expressed.  If  the  former  of  two  words  has  a 
clear  and  precise  meaning,  I  can  find  no  authority  for  the 
proposition  that  such  meaning  can  be  regarded  as  qualified 
or  attenuated  by  a  subsequent  word  in  the  same  clause. 
The  real  question  is  whether  what  w^as  done  by  the 
appellant  was  "  trading "  within  the  ordinary  and  natural 
meaning  of  that  word  ;  if  so,  the  conviction  was  right  and 
if  not  it  was  wrong.  Now  the  material  words  appear  to  me 
to  be  the  words  "to  trade  or  deal;"  the  following  clause 
**  or  to  keep  open  any  shop  ....  for  the  purpose  of  trade  or 
dealing "  is  clearly  meant  to  cover  cases  where  a  shop  is 
proved  to  have  been  kept  open,  contrary  to  the  statute,  for 
the  purpose  of  Sunday  trading,  but  where  it  is  impossible  to 
afford  proi)f  that  any  particular  transaction  has  taken  place. 
In  the  case  before  us,  proof  lias  been  offered  of  such  trans- 
action and  the  simple  question  is  whether  that  transaction 
is  covered  by  the  words  "  to  trade  or  deal."  Now  in  the 
first  place  it  seems  to  me  worth  noting  that  w^o  have  here  to 
construe  the  word  "  trade  "  used  not  as  a  substantive  but  as 
a  verb  ;  for  I  think   there   migiit   be  cases   covered  bv  the 
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1889.  substantive  "  trade,"  in  its  ordinary  sense,  in  which  it  might 
"  1^-  not  necessarily  follow  that  the  verb  "  to  trade "  was  an 
Marks  w.  The  accurate  description  of  the  transaction.  As  to  what  is 
meant  by  the  verb  as  here  used,  some  assistance  may 
perhaps  be  derived,  as  I  pointed  out  during  the  argument, 
from  a  reference  to  the  exceptions  contained  in  the  follow- 
ing section.  All  those  exceptions  will  be  found  to  be  cases 
of  "  vending  "  or  supplying  goods  or  provisions,  and  from 
this  it  may  perhaps  be  fairly  inferred  that  what  is  pro- 
hibited in  the  cases  not  excepted  is  also  the  selling  or 
supplying  of  goods  ;  or  in  other  words  that  "  to  trade  "  is  to 
do  that  for  which,  as  the  Crown  Prosecutor  argued,  the 
policy  of  the  law  requires  a  licence,  namely  to  buy  goods 
and  resell  them  for  the  sake  of  gain  or  profit  to  members  of 
the  public.  For  carrying  on  the  business  of  a  haircutter  or 
barber  per  se  it  is  admitted  that  no  such  licence  is  required. 
Another  consideration  which  seems  to  point  in  the  same 
direction  is  to  be  derived  from  the  reference  which  was 
furnished  by  I\Ir.  Solomon,  in  the  course  of  his  able 
argument  for  the  appellant,  to  the  provisions  of  Ord,  4  of 
1837,  which  was  repealed  by  the  Ordinance  of  1838  under 
which  the  appellant  was  convicted.  In  the  former 
Ordinance,  after  words  identical  with  those  already  quoted 
from  the  later  enactment,  there  occurred  the  following 
alternative  clause — I  say  alternative,  because  it  begins  with 
the  disjunctive  conjunction  "  or  " — "  or  of  carrying  on  there- 
in any  handicraft  trade."  Now  if  there  were  no  ambiguity 
in  the  later  Ordinance  we  should  have  to  apply  its  pro- 
visions irrespective  of  anything  contained  in  the  enactment 
which  it  superseded ;  but  as  the  exact  meaning  of  the  verb 
"  to  trade "  may  be  open  to  some  doubt,  1  think  our 
attention  was  properly  directed  to  the  fact  that  in  the 
previous  Ordinance,  passed  only  a  year  before,  the  Legis- 
lature clearly  drew  a  distinction  between  "  trading "  and 
"  carrying  on  a  handicruit  trade  ;"  and  that,  while  both  pro- 
ceedings were  prohibited  by  the  Ordinance  of  1837,  the 
former  alone  was  prohibited  by  that  of  1838.  The  occupa- 
tion of  a  barber  may  lairly  be  described  as  "a  handicraft 
trade ;"  for  the  reasons  stated  it  seems  very  doubtful 
whether  it   can   also  fairly  be  included  in   the  natural  and 
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ordinary  meanino:  of  the  verb  "  to  trade."     That  beins:  so,         i««». 

,..,,.,  .  o         '  June  6. 

the  principle  applies   that   statutes   creating   offences   and         .■   la- 
imposing  penalties  are  to  be  strictly   construed   and   that     ju'*'^)^''u*^^*n 
doubtful  cases  are  to  be  resolved  in  favorem  libertatis.     For 
these  reasons  we  are  on  the   whole   of  opinion   that   this 
appeal  must  be  allowed  and  the  conviction  quashed. 

Solomon  and  Cole,  JJ.,  concurred. 

[Appellant's  Attorneys,  Frames  &  GBiMMEn.] 
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Queen  vs.  Plockey. 
Indictment. — Stamp  Acts. — Broker. 

A  person  carrying  on  the  business  of  a  hroJcer  without  the 
licence  required  hj  the  Tariff  contained  in  the  Schedule  to 
Act  20  of  1884  is  liahle  to  prosecution  under  sect.  G  of 
Act  13  of  1870. 

P.  ivas  convicted  of  hrohing  tvithout  a  licence.  The  only 
evidence  teas  that  he  had  in  one  case  sold  and  in  another 
received  for  sale  certain  ostrich  feathers  on  commission. 
Held,  on  review,  that  the  Croivn  had  failed  to  jyrove  that 
P.  exercised  the  trade  or  calling  of  a  hrolcer,  as  defined  by 
sect.  3  of  Act  38  of  18S7,  and  the  conviction  must  there- 
fore be  (juashed. 


G.   Plockey    was    charii:e(l     before     the    Ma<^istrate    of 
■^e.       Kimberley  with  coiitraveiiiuir  se.-t.  0  of  Act  13  of  1870,  ms 
Qiu-cii  n».      umended    bv  Act  38  of  1887,    by   exercisin<2:  the   trade  or 

I'loLKey.  _  "  .  . 

calling  of  a  broker  witliout  having  taken  out  the  licence 
required  in  that  behalf.  It  appeared  from  the  evidence 
that  the  accused  was  a  general  dealer  but  had  no  broker's 
licence.  An  excise  ollirer  having  noticed  some  ostricli 
feathers,  about  1^  lb.  weight,  in  his  store,  inquired  where  he 
got  them  from.  He  said  from  a  licensed  feather  dealer  at 
Robertson,  who  had  sent  them  up  to  be  sold  for  him,  but  he 
had  not  sold  and  would  not  sell  any,  as  they  would  not  pay 
him,  and  he  intended  sending  them  back  again.  On  i'urthcr 
inrpiiries  being  made,  it  appeared  that  the  accused,  about 
three  weeks  befoie  this,  had  sold  a  parcel  of  feathers,  weigh- 
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inor  about  f  lb.,  for  £3  to  a  licensed  dealer,  savins  he  was         »««»• 

JdIv  1**. 

selling  tliem  for  a  gentleman  in  the  Colony,  and  was  to  receive  ..  26.' 

a  small  commission.     On  this   evidence   the   accused   was      Queen  r*. 

X*lockov 

convicted  and  fined  £10.  The  case  having  come  in  review 
before  Cole,  J.,  was  by  him  referred  to  counsel  for  argu- 
ment before  the  Court. 


Jouhert,  for  the  accused,  said  that  the  schedule  to  Act  3 
of  1864,  referred  to  in  Act  13  of  1870,  sect.  6,  did  not 
include  brokers,  and  contended  that  the  charge  under  that 
section  was  therefore  bad,  at  all  events  in  the  absence  of  any 
reference  to  the  amending  Act  of  1884.  By  the  97th  Kule 
of  Court  it  was  competent  for  the  accused,  under  the  plea 
of  not  guilty,  to  submit  tiiat  the  facts  alleged  in  the  indict- 
ment did  not  amount  to  the  offence  charged.  On  the 
merits,  he  referred  to  the  definition  of  "  broker  "  in  Act  38, 
1887,  sect.  3,  and  contended  that  the  evidence  failed  to 
shew  that  the  accused  "  carried  on  the  trade  or  business  "  of 
a  broker  or  was  in  the  habit  of  entering  into  such  trans- 
actions. 

Lange,  for  tlie  Crown,  contended  that  the  Stamp  Acts 
must  be  read  together,  and  the  proceedings  were  rightly 
instituted  under  the  Act  of  1870.  The  evidence  shewed 
that  this  was  not  an  isolated  transaction,  but  that  the 
accused  was  carrying  on  the  business  of  broking  ostrich 
feathers,  the  trade  in  which  was  regulated  bv  Act  32  of 
1883. 

Cur.  adv.  vult. 

Posfea  (July  2(5),— 

Laurence,  J. P.,  said  : — The  accused  in  this  case  was  con- 
victed by  the  3Iagistrate  of  Kimberley  on  a  charge  of 
contravening  sect.  G  of  Act  13  of  1870,  as  amended  by  Act 
38  of  18^7,  by  exercising  the  trade  or  calling  of  a  broker 
without  having  taken  out  the  licence  in  that  behali'  requirrd. 
The  case  having  been  argued  on  review  at  the  re(juest  of 
the  Court,  it  has  been  submitted   rirstl}  that   t!ie  charge  is 

1'  B  L' 
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1899.         incorrectly   drawn,   secondly   that    the   evidence   does    not 

July  18.  •'  /    ^ 

"  ^^-       warrant  the  conviction.     The  ohjection  to  the  form  of  the 
^"i^keT      charge  in  my  opinion  cannot  be  sustained.     The  accused 
having  pleaded  "not  guilty,"  and  no  exception  having  been 
taken  at  the  trial,  practically  the  only  point  whicli  can  now 
be  urged,  under  the  97th  Rule  of  Court,  is  "  that  the  facts 
alleged  in   the  indictment   do   not  amount  in   law  to  the 
offence  charged  against  the  prisoner."     The  point  taken  is 
that,  while  the  section  under  which  the  accused  was  charged 
creates  a  penalty  for  the  omission  to  take  out  a  licence  in 
conformity  with  the  Act  of  1864  and  the  schedule  thereto, 
the  broker's  licence  is  required,  not  under  that  Act  and 
schedule,  but  under  the  corresponding  schedule  in  the  sub- 
sequent Act  of  1884,    which  should   therefore  have   been 
referred  to  in  the  charge.     But  by  sect.  8  of  Act  20  of  1884 
and  sect.  17  of  Act  38  of  1887  it  is  expressly  provided  that 
those  Acts  shall  be  read  as  one  with  the  previous  Stamp 
Acts,  and  the  practical  effect  is  to  substitute  the  tariffs  con- 
tained in   the   schedules   to   those   Acts   for   those   iu  the 
previous  Act,  so  far  as  the  latter  are  repealed,  and  thus 
Tariff  15  of  the  Act  of  1884,  in  tlie  Act  of  1870  as  well  as 
for  all  other  purposes,  now  stands  in  the  place  of  Tariff  15 
of  the  Act  of  1864.     It  is  moreover  specially  provided,  if 
there  could  otherwise  have  been  any  doubt  upon  this  point, 
by  sect.  4  of  Act  20  of  1884  that  any  person  who  omits  to 
take  out  the  licence  required  by  Tariff  15  to  the  schedule  of 
that  Act  "shall   be  considered  as  a  person  carrying  on  an 
unlicensed  trade  or  busicess  and  be  liable  to  the  penalty 
provided  by  sect.   6  of  the  Stamp  Act  of   1870  ;  "    while 
similarly  sect.  2  of  Act  38  of  1887  provides  that  "  the  pro- 
visions of  the  ()th  section  of  Act  13  of  1870  shall  mutatis 
mutandis  apply  to  all  persons  who  should,  under  the  pro- 
visions of  this  Act  or  the  Schedule  2  hereof,  take  out  and 
possess  a  licence."     For  these  reasons,  although  it  might 
perhaps  have   been  better  if  the   charge  had    contained    a 
special  reference  to  the  A<'t  of  1884  as  well  as  or  in  place  of 
that  to  the  Act  of  18^7,  I  think  that  it  is  good  enough  as  it 
stands,  and  tiiat  any  person  not  holding  sucli  a  licence  as  is 
now  requir(Hl  by  the  existing  Stamp  Act  is  liable  to  prosecu- 
tion Tinder  the  Act  of  1870.     The  more  ditlicult  question  is 
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on  the  facts  as  to  whether  the  evidence  shews  that  Ph^ckey  i*"*" 
exercised  the  trade  or  calling  of  a  broker.  We  have  here  ■•  '-«• 
to  be  guided  by  the  definition  contained  in  sect.  3  of  Act  38  Q,"''«'"  "*• 
of  1887,  which  lays  down  that  *'  *  broker '  means  every 
person  (other  than  an  importer  or  an  agent  for  a  foreign 
firm)  who  shall  in  this  Colony  carry  on  tlie  trade  or  business 
of  making  bargains  and  contracts  between  other  persons  in 
matters  of  trade,  commerce,  and  navigation,  for  a  remunera- 
tion commonly  called  a  brokerage."  This  definition  follows 
nearly  verbatim  that  given  in  Wliarton^s  Law  Lexicon,  s.v. 
*  Broker,'  where  a  broker  is  described  as  "  an  agent  employed 
to  make  bargains  and  contracts  between  other  persons  in 
matters  of  trade,  commerce  and  navigation  for  a  compensa- 
tion commonly  called  a  brokerage."  When  we  turn  to 
Wliarton's  definition  of  "  brokeraofe "  we  are  not  much 
advanced,  for  we  find  it  explained  as  "the  commission  or 
percentage  paid  to  brokers  on  the  sale  or  purchase  of  bills, 
funds,  goods,  (tc."  Now,  such  being  the  definition  of 
"  broker  "  and  "  brokerage,"  it  is  necessary  next  to  consider 
the  evidence  on  which  the  accused  was  convicted  of  carrying 
on  the  business  of  broker.  It  is  very  short,  and  is  to  the 
effect  that  on  February  27  an  excise  officer  found  some 
ostrich  feathers,  weighing  1-^  lbs.,  in  the  store  of  the 
accused.  For  the  possession  of  these  feathers  he  was  bound, 
under  Act  32  of  1883,  to  give  a  satisfactory  account ;  and 
his  explanation  was  that  he  had  received  them  for  sale  from 
a  feather  dealer  at  Eobertson,  but  "  that  he  had  not  sold 
and  would  not  sell  any,  as  they  would  not  pay  him,  and  he 
intended  sending  them  back  again."  This  evidence  taken 
by  itself  certainly  does  not  shew  that  the  accused  had 
exercised  the  trade  of  a  broker ;  he  is  described  in  the 
charge  sheet  as  a  "  commission  agent,"  and  it  only  goes  to 
shew  that  he  had  received  certain  goods  to  sell  on  com- 
mission, but  as  a  matter  of  fact  had  not  oft'ectod  any  sale. 
It  appears,  hov\ever,  that  in  consequence  of  thi:^  conversation 
the  excise  officer  went  to  a  Atiss  Ih-own,  a  dealer  in  ostrich 
feathers,  and  ascertained  from  her  that  about  three  weeks 
previously  she  had  })iirchased  a  certain  qxiantity  of  feathers, 
weighing  about  -J  lb.,  from. the  accused  for  the  sum  of  £3. 
The  accused  told  her  he  ^^as  selliuir  for  a  gentleman  in  tlio 
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1888.        Colony,  and  was  to  receive  a  small  commission  on  the  sale. 

Jnly  18. 

"  ^^'      This  was  the  case  for  the  Crown.     The  witnesses  were  not 
Queen  vs.      cross-examined  and  there  was  no  evidence  for  the  defence. 

flockey. 

The  whole  question  is  whether  the  fact  that  the  accused  on 
two  occasions  was  in  possession  of  feathers  to  sell  on  com- 
mission, and  on  one  of  these  occasions  actually  effected  a 
sale,  is  sufficient  to  prove  tliat  he  was  carryinj^  on  the 
business  of  a  broker.  Now  it  does  not  appear  from  the 
evidence  that  when  he  sold  to  Miss  Brown  tlie  accused 
delivered  a  broker's  note,  or  mentioned  the  name  of  his 
principal,  or  that  in  any  other  respect  his  conduct  was 
distinctively  that  of  a  broker  and  not  of  a  commission  agent. 
Wlmrton  says  of  a  broker  :  "  Where  he  is  employed  to  buy 
or  sellj  goods,  he  is  not  entrusted  with  the  custody  or 
possession  of  them,  and  is  not  authorized  to  buy  or  sell 
them  in  his  own  name."  On  the  other  hand,  of  a  com- 
mission agent  he  says,  s.v.  "  commission  merchant,"  quoting 
Story  on  Agency :  "  A  factor  is  commonly  said  to  be  an 
agent  employed  to  sell  goods  or  merchandize,  consigned  or 
delivered  to  him  by  or  for  his  principal  for  a  compensation 
commonly  called  factorage  or  commission.  Hence  he  is 
often  called  a  commission  merchant  or  consignee,  and  the 
goods  received  by  him  for  sale  are  called  a  consignment." 
Applying  these  two  definitions  to  the  present  case,  the 
evidence  seems  clearly  to  shew  that  in  the  case  of  tlie  only 
transaction  proved,  namely  the  sale  to  Miss  Brown,  the 
accused,  who  had  the  goods  in  his  poss(3ssion,  who  passed  no 
broker's  note,  named  no  principal,  and  sold  what  had  been 
consigned  to  him  on  commission,  acted  not  as  a  broker  but 
as  a  commission  agent ;  and  even  if  the  facts  were  not  so 
strong  in  this  sense,  it  migiit  well  be  doubted  whetiuir  an 
isolated  transaction  of  tin's  kind  could  be  regarded  as 
adequate  proof  of  carrying  on  the  trade  or  business  of  a 
broker.  The  cane  is  certainly  one  not  free  from  difficulty, 
and  I  was  at  first  very  nuich  disposed  to  think  that  the 
uncontradicted  evidence  for  the  Crown  disclosed  a  jyrima 
facie  case  on  which  the  JMagistrate  was  entitled  to  cojivic-t, 
\\n\  as  the  result  of  further  consideration  I  am  inclined  to 
hold  tliat  the  evidence;  does  not  supjjort  tlie  charge,  and  as 
both  my  colleagues  aie  dearly  oi  this  opinicm  the  result  is 
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that  the  conviction  will  be  quashed  and  the  fine  paid  must        ""*»• 
be  returned.  ..   26- 

On<t'n  rt. 
rlockey. 

Solomon,  J. : — I  am  also  of  opinion  that  this  conviction 
must  be  quashed  and  on  the  simple  ground  that  there  is  not 
sufficient  evidence  that  the  accused  carried  on  the  trade  or 
business  of  a  broker,  even  if  the  transaction  whicli  he  had 
with  Miss  IJrown  ought  to  be  regarded  as  a  broking  transac- 
tion within  the  definition  of  broking  given  in  the  Act  of 
1887.  That  definition  is  certainly  very  wide,  and  I  am  not 
prepared  to  say  that  it  would  not  cover  transactions  of  this 
kind.  It  appears  that  the  accused  did  make  a  contract  on 
behalf  of  an  undisclosed  principal  and  upon  that  contract, 
according  to  the  general  principles  of  law  applicable  to  such 
matters,  the  principal  if  necessary  could  have  sued.  He 
made  this  contract  for  remuneration,  whether  that  remune- 
ration was  or  was  not  of  such  a  description  as  would  be 
"  commonly  called  a  brokerage."  I  have  no  doubt  that  any 
mercantile  or  commercial  man  would  not  describe  this  as  a 
broking  transaction,  but  I  am  disposed  to  regard  it  as  within 
the  terms  of  the  Act.  But  however  that  may  be  there  is  no 
proof  that  the  accused  carried  on  a  business  of  this  kind  or 
was  in  the  habit  of  entering  into  such  transactions.  Of 
course  each  case  must  stand  upon  its  own  merits  and  I  shall 
not  attempt  to  lay  down  any  general  rule  as  to  the  amount 
of  proof  necessary  in  any  particular  case  in  order  that  the 
Court  may  infer,  from  evidence  as  to  particular  transactions, 
that  a  trade  or  calling  was  being  carried  on.  In  the  case 
for  instance  of  a  retail  trader,  keeping  open  shop,  ])!oof 
of  a  single  purchase  might  bi-  sullicient  evidence  that  he 
was  carrying  on  a  business.  ]>ut  the  case  is  dilVerent  of  a 
geiH-ral  dealer  who  is  shewn  in  one  particular  instance  to 
have  sold  a  parcel  of  leathers  on  commission ;  it  by  no  means 
follows  that  ho  was  carrying  on  the  trade  or  business  of  a 
broker  or  commission  agent.  The  Legislature  niight  have 
provided,  if  it  thought  tit,  as  in  the  case  of  the  Li(pior  Law 
and  the  Diamond  Trade  Act,  that  any  single  transaction  by 
a  person  not  possessing  the  necessary  licence  sliould  itself 
constitute  an  oil'ence  ;  but  as  the  law  stands  it  is  necessary 
to    prove    that    the   accused   Wiis  carrying  on   the   trade   or 
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jnf^is       business  of  a  broker,  and  of  this  I  am  of  opinion  that  the 
»  '••      evidence  is  insufKcient. 

Qoeenet. 
Plockey. 

Cole,  J. : — The  defendant  in  this  case  was  charged  with 
contravening  the  Stamp  Act  by  "exercising  the  trade  or 
calling  of  a  broker"  without  having  a  broker's  licence. 
The  evidence  against  him  amounts  to  this.  The  defendant 
has  the  ordinary  retail  dealer's  licence.  About  the  27th 
February  a  detective  excise  officer  entered  his  store  and, 
seeing  some  ostricli  feathers  on  the  counter,  asked  defendant 
where  he  had  got  them.  Defendant  answered  that  they  had 
been  sent  to  him  for  sale  by  a  licensed  feather  dealer  at  lio- 
bertson,but  that  as  the  commission  on  the  sale  was  too  small 
he  intended  to  send  them  back.  Clearly  so  far  the  defen- 
dant had  contravened  no  law.  Acting,  I  presume,  on  some 
information  obtained  elsewhere  the  detective  went  to  Miss 
Brown,  a  licensed  feather-buyer,  and  found  that  on  the  8th 
February  the  accused  had  sold  to  her  some  feathers  for  £3. 
As  far  as  her  first  evidence  goes  we  have  the  simple  fact 
that  she  bought,  and  the  accused  sold,  the  feathers,  without 
the  slightest  reference  to  any  third  party ;  but  she  was 
recalled  in  the  Magistrate's  Court  and  then  stated  that  the 
accused  told  her  he  had  sold  on  account  of  a  gentleman  in 
the  Colony.  On  these  facts  the  Magistrate  held  that  the 
accused  had  carried  on  the  trade  or  calling  of  a  broker.  I 
am  utterly  at  a  loss  to  see  where  there  is  any  brokerage  at 
all  in  the  matter,  and  I  think  the  whole  mercantile  com- 
munity would  be  with  me  in  saying  that  there  was  none. 
Voet,  50.  14.  1.  says  of  a  broker  (proxeiieta)  "  qui  et  para- 
rius,  et  conciliator,  et  interpres,  et  medius  dicitur."  Which 
was  the  accused  ?  Certainly  not  "  pararius,"  who  was  a 
negotiator  of  loans,  nor  a  "  conciliator,"  "  interpres "  or 
"  medius,"  all  of  which  terms  indicate  a  "  go-between " 
making  bargains  betwo<in  two  persons  of  opposite  interests. 
Every  mercantile  man  knows  the  distinction  between  a 
broker,  or  go-between  bargain-nuikor,  and  a  commission 
agent  to  whom  goods  are  consigned  which  he  is  autliorisrd 
to  sell  for  Ids  principal.  This  is  what  the  accused  was  and 
did  according  to  tiie  evidence  taken  in  the  case.  He  was  no 
more  a  bioker  than  the  agent:s  lor  the  C'rtjje  Times  or  Cape 
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Argus  who  sell  those  papers  in  Kimberley  on  behalf  of  the 
proprietors,  indeed  no  more  a  broker  than  the  small  boys 
who  sell  newspapers  in  the  street  also  on  commission. 
Reference  was  made  to  the  definition  given  in  the  Act 
protecting  persons  selling  on  commission  for  foreign  firms, 
which  would  at  first  sight  seem  to  imply  that  all  other 
commission  agents  are  brokers ;  but  the  real  intention  I  take 
to  be  to  protect  persons  selling  hy  sample  for  foreign  firms, 
which  is  common  enough,  and  such  transactions  would 
undoubtedly  be  a  kind  of  brokerage.  But  even  if  the 
transaction  impugned  had  come  within  the  definition  of 
brokerage  I  should  agree  with  the  remarks  of  my  brother 
Judges  that  one  such  transaction  would  not  convict  the 
accused  of  "exercising  the  trade  or  calling  of  a  broker." 
I   therefore   concur   in   thinking   the   conviction   must    be 


quashed. 


Beaconsfield  Municipality  vs.  Evans. 


Bye-lmo. — Municipaliti/. — Penalty. 
§§  109,  175. 


-Act  45,  1882, 


Where  a  municipal  lye-law  provided  that  "  the  penalty  shall  he 
a  fine  q/"  £10  for  each  offence  or  imprisonment  for  a 
period  of  three  months : "  held,  that  it  was  tvithin  the 
discretion  of  the  Court  to  impose  a  lower  penalty  than 
that  specified.  Semble,  in  the  ahsence  of  such  discretion 
the  bye-laiv  ivould  have  been  unreasonable  and  tlierefore 
void. 


1H8«. 

Jnly  18. 

,.     26. 

Qawn  cf. 
Plockey. 


A  cab  driver  named  Evans  was  convicted  by  the  Assistant 
Slagistrate  of  Beaconsfield,  on  the  prosecution  of  the  3Iuni- 
cipality,  of  contravening  sect.  139  of  the  municipal  rt-gula- 
tions  framed  under  Act  45  of  1882.  The  bye-law  in  question 
is  in  the  following  terms  : — 

"The  driver  of  every  cab,  cart  or  other  vehicle,  wiiether  I'lyin^  for 
hire  or  not,  shall,  iu  the  event  of  any  accident  caused  ihen.'iiy,  wlu'ther 
such  accident  be  the  result  of  knochiu^  d^wn  ^r  ruiiniii_'  cvrr  ;i;;y  j  trs.  ^ii, 
collision,  or  any  other  cause  whatever,  imniediafely  st(>i>  f^r  the  }';iri«',-,c 
of  rendering  such  assistance  as  may  be  required.     The  penalty  ior  non- 


July  26. 
„'    31. 

r>eacoiisfieM 

•Municipality 

vs.  Evans. 
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1888.  compliance  with  this  bye-law  shall  be  a  fine  of  £10  sterling  for  each 

„    31.  offence,  or  imprisonment  for  a  period  of  three  months  with  or  without 

Bea,;^field  hard  labour." 

Municipality 

vs. Evans.  Jt  having  been  proved  that  the  accused  when  driving  his 

cart  had  come  into  collision  with  another  vehicle  and  had 
not  stopped  to  render  assistance,  the  Magistrate  fined  him 
£10,  or  in  default  three  months  imprisonment,  observing 
that  if  the  bye-law  had  allowed  him  any  discretion  he  should 
have  imposed  a  very  much  lighter  sentence.  The  case 
having  come  in  review  before  Laurence,  J. P.,  was  by  him 
referred  to  counsel  for  argument  before  the  Court  on  the 
questions  (1)  whether  the  bye-law  allowed  any  discretion  as 
to  the  penalty,  (2)  if  not,  whether  it  was  reasonable.  Coun- 
sel were  referred  to  the  cases  of  B.  vs.  Nonosi,  1  A.  C.  154, 
and  B.  vs.  Muller,  3  H.  C.  490.  The  case  was  argued  on 
July  26. 

Joubert,  for  the  accused,  referred  to  the  above  cases,  and 
contended  that  the  words  "  the  penalty  shall  be "  in  the 
bye-law  were  equivalent  to  the  words  "  shall  be  liable  to  a 
penalty  "  in  the  enactments  considered  in  those  cases,  and 
which  had  been  held  to  give  a  discretionary  power  as  to  the 
penalty  to  be  imposed,  [Laurence,  J.P.,  observed  that,  in 
B.  vs.  Nonosi,  Cole,  Q.C.,  arguendo,  had  mentioned  a  decision 
of  Cloete,  J.,  that,  under  the  old  Gunpowder  Ordinance, 
where  the  words  were  "  shall  upon  conviction  forfeit  the  sum 
of  £500,"  the  Court  had  discretion  to  inflict  a  lower  fine. 
Solomon,  J.,  referred  to  Act  11  of  1875,  giving  discretionary 
powers  as  to  penalties  under  the  Gunpowder  Ordinance,  as 
shewing  that  the  Legislature  had  understood  the  terms  of 
that  Ordinance  as  giving  no  discretion.]  He  referred  to 
Maxwell  on  Statutes,  2nd  ed.  274  et  seqq.,  as  to  the  power  of 
the  Court  to  modify  the  language  of  statutes  so  as  to  carry 
out  the  presumed  intention  of  the  Legislature  and  submitted 
that,  if  the  bye-law  gave  no  discretion,  it  was  unreasonable 
and  therefore  invalid,  lie  referred  to  London  and  Brighton 
Baihcag  Comjpany  vs.  Watson,  3  C.  P.  D.  ^jer  Coleridge,  C.J., 
at  p.  435  ;  Saunders  vs.  8.  E.  Ba'dway  ConijMwj,  5  Q.  P.  1^. 
par  Ccjckbirn,  (.'..[.,  at  pp.  463,  464;  Cradock  Municipal 
Commissioners  vs.  Du  Pltssis,  2  E.  JJ.  C.  407. 
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Lanqe,  for  the  Crown,  thonrrht  that  tho  wordincr  of  the         •"^s- 
,        ,  .  ,    ,  July  M. 

bye-law  was  imperative,  and  left  no  discretion  as  to  the         ..   3i. 

penalty,  and,  if  this  was  so,  was  disposed  to  admit,  on  the    ?/»«'^?*Of^w 

autliority  of  Saunders  vs.  8.  E.  Railway  Comjxiinj,  that  tlie     *■*•  *^»an»- 

bye-law  was  unreasonable.     On  the  question  of  penalties  he 

referred  to  sect.  175  of  the  Municipal  Act  of  1882  and,  on 

the  general  principles  of  the  law  relating  to  bye-laws,  to 

Barling  vs.  Town  Council  of  Cape  Town,  Buch.  1875,  101  ; 

Hall   vs.   Victoria    West  Municdpality,  2  Juta,   1 13 ;  Angell 

and  Ames  -  on  Corporations,  §§  347,  357,  360 ;  Maxwell  on 

Statutes,  p.  302.     [Laurence,  J.P.,  referred  to  Pickering  vs. 

Kimberley  Town  Council,  2  H.  C.  374.] 

Cur.  adv.  vult. 

Postea  (July  31),— 

Laurence,  J.P.,  said  :  —  In  this  case  the  accused  was 
convicted  by  the  Assistant  Magistrate  of  Beaconsfield  of 
contravening  sect.  139  of  the  Beaconsfield  IMunicipal  regula- 
tions, framed  under  the  Municipal  Act,  1882,  under  which 
Act  the  Municipality  of  Beaconsfield  has  been  established. 
The  wording  of  the  bye-law  in  question  if  examined  in  detail 
is  open  to  considerable  criticism,  but  the  effect  of  it  is  that 
the  driver  of  any  vehicle  which  causes  an  accident  shall  be 
bound  to  "  immediately  stop  for  the  purpose  of  rendering 
such  assistance  as  may  be  required  "  under  a  penalty  of  "  a 
fine  of  £10  for  each  offence,  or  imprisonment  for  a  period  of 
three  months  with  or  without  hard  labour."  The  Magis- 
trate sentenced  the  accused  to  pay  a  fine  of  £10  and  in 
default  of  payment  to  undergo  three  months'  imprisonment. 
Wlien  the  case  came  before  me  in  review  I  recpiested  the 
Magistrate  to  furnish  me  witli  a  copy  of  the  by-law,  and  to 
state  whether  the  fine  had  been  paid.  This  information,  as 
I  have  previously  had  occasion  to  observe,  should  always  be 
supplied  to  the  reviewing  Judge,  as  in  any  casi'  where  doubts 
may  arise  on  tiie  record  it  is  always  important  to  ascertain 
whether  the  accused  is  actually  undergoing  imprisonment 
in  order  in  that  event  to  deal  with  the  ease  as  pi-omptly  as 
possible.     The  Magistrate  lorwarded  a  co})y  of  the  bye-law, 
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ju?^26  stated  that  tlie  fine  had  not  been  paid,  and  added  that  "  a 
"  ^^-  very  much  lighter  sentence  would  have  been  passed  had  the 
M^S^fity  by^-law  allowed  him  any  discretion."  The  case  having  been 
argued  on  review  and  judgment  having  been  reserved,  it 
appears  to  me  tliat  there  are  four  points  which  require  con- 
sideration :  (1)  Is  the  conviction  justified  by  the  evidence  ? 
(2)  Is  the  bye-law,  having  regard  to  its  subject  matter,  one 
which  it  was  competent  for  the  Municipality  to  frame  ?  (3) 
If  so,  are  its  provisions  reasonable  ?  (4)  Does  it  allow  any 
discretion  as  to  sentence,  or  is  the  Magistrate  bound  in  all 
cases  to  impose  the  penalty  mentioned  in  the  bye-law?  As 
to  the  evidence  there  is  only  one  point  which,  on  reperusing 
the  record,  since  the  case  was  argued,  has  struck  me  as 
causing  some  difficulty,  and  that  is  that  there  is  no  direct 
evidence  that  the  alleged  offence  was  committed  within  the 
limits  of  the  Municipality  of  Beaconsfield.  This  point,  how- 
ever, has  not  been  raised  either  at  the  trial  or  during  the 
argument  on  review  on  behalf  of  the  accused.  The  charge 
alleges  that  the  offence  was  committed  at  Beaconsfield  ;  the 
locality  is  specified  in  the  evidence,  and  it  may  perhaps 
fairly  be  presumed  that  the  Magistrate  was  aware  from  his 
local  knowledge  that  the  place  in  question  was  within  the 
municipal  boundaries.  In  these  circumstances,  and  bearing 
in  mind  the  decision  of  the  Court  on  a  similar  point  which 
was  taken  on  appeal  not  long  ago,  I  do  not  think  that  the 
Court  on  review  would  be  justified  in  setting  aside  the  pro- 
ceedings on  this  ground,  although  in  the  case  of  an  alleged 
infringement  of  a  municipal  bye-law  evidence  should  cer- 
tainly have  been  taken  tliat  the  locus  in  quo  was  within  the 
Municipality.  The  second  question  is  whetlier  the  bye-law 
is  one  which  it  was  within  the  power  of  the  Municipality  to 
frame.  Their  powers  in  this  respect  depend  upon  sect.  lOi) 
of  the  Act  of  1882.  By  clau.^e  11  of  this  section  they  are 
empowered  to  make  bye-laws  "  for  regulating  and  licensing 
boatmen,  porters,  public  carriers,  carters,  cabs  and  vehicles 
plying  for  hire."  It  appears  that  in  the  present  case  the 
accused  was  the  driver  of  a  cab  having  a  number  and  there- 
ihre  j)resuinubly  a  licence  ;  hut  the  bye-law  applies  to  "  the 
driver  of  every  eab,  cart,  or  other  vehicle,  wjiether  jdying 
for  hire  or  not."     That  portion  of  the  bye-law  which  deals 
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with  vehicles  not  plying  for  hire   does   not  appear  to  be         »8«9. 
within   the   authority    conferred   on   the   Municipality   by         -  3»- 
clause  11,  though  it  may  perhaps  fall  within  clause  26  of    iv>aorjn«fleid 

"  •'     '^  *  Municipality 

the  section  which  empowers  them  to  make  bye-laws  for  wKvaiw. 
regulating  "  traffic  and  processions,"  or  pos><ibly  within 
clause  27,  which  gives  similar  powers  for  "  generally  main- 
taining the  good  rule  and  government  of  the  ]\runicipalitv." 
So  far,  liowever,  as  the  present  case  is  concerned  the  bve-law 
appears  to  be  one  which  may  be  regarded  as  within  the 
competence  of  the  Municipality  under  clause  11  of  sect.  109, 
and  one  which,  although  I  am  under  the  impression  that  its 
provisions  are  of  a  somewhat  unusual  character,  the  Court 
cannot  hold  to  be  on  that  account  necessarily  unreasonable. 
Tiiis  brings  me  to  the  third  of  the  four  points  which,  as  I 
have  stated,  require  consideration.  Now  it  is  quite  un- 
necessary in  the  present  case  to  examine  in  detail  the  law 
relating  to  the  power  to  make  bye-laws,  which  has  been  so 
fully  discussed  in  the  various  cases  and  authorities  which 
were  referred  to  in  the  course  of  the  argument.  It  is  settled 
law  that  a  bye-law  to  be  valid  must  be  reasonable  and  that, 
as  laid  down  in  Comyns^  Digest,  "  a  bye-law  being  entire,  if  it 
be  unreasonable  in  any  particular,  it  shall  be  void  for  the 
whole,"  and  Comyns  gives  a-^  an  instance  "  as  if  the  penalty 
be  unreasonable  "  (Comyns'  Dig. '  Bye-law,'  c.  6  and  7).  This 
being  so,  the  question  of  the  reasonableness  of  the  present 
bye-law  seems  to  depend  on  the  answer  we  give  to  the  fourth 
question,  namely,  was  the  Magistrate  right  in  holding  that 
under  the  bye-law  he  has  no  discretion  as  to  the  sentence  to 
be  imposed  ?  I  think  that  Mr.  Lange  was  right  in  admit- 
ting that  the  absence  of  such  discretion  would  in  itself  be 
sufficient  to  invalidate  the  bye-law  as  unreasonable.  It  is 
obvious  that  the  offence  which  it  create-;  is  one  of  which  tlie 
gravity  and  complexion  is  capable  of  almost  indefinite  varia- 
tion, according  to  the  character  and  circnmstances  of  each 
})articular  accident ;  and  that  being  so,  it  is  unreasonable  to 
exact  in  all  cases  a  uniform  penalty,  and  to  compel  a  [Magis- 
trate as  in  the  present  case  to  impose  a  mncdi  lieavicr  sen- 
tence than  in  his  opinion  on  the  facts  licfore  him  would  be 
consistent  with  real  and  substantial  justice.  It  is  true  that 
in  Acts  of  Parliament   tlie   discretion  of  judicial   ofheers  is 
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juf'ae.  sometimes  limited,  not  only  with  regard  to  the  maximum 
"  3'-  penalty  they  may  impose,  but  also  with  regard  to  the 
M^?MUt*  'minimum.  In  my  own  opinion  this  latter  restriction  is  one 
M.  Evana.  open  to  grave  objections  on  the  score  of  policy,  and  it  is  one 
to  effect  which  by  means  of  a  statute  very  stringent  and  pre- 
cise language  is  required.  But  if  a  Legislature  chooses  to 
enact  what  is  unreasonable,  the  Courts  are  bound  to 
administer  the  enactment ;  in  the  case  of  bye-laws,  framed 
under  statutory  authority,  the  law  is  otherwise,  and  such 
bye-laws  if  not  reasonable  will  be  wholly  void.  In  the  case 
of  a  bye-law  imposing  equal  penalties  for  offences  of  varying 
gravity,  it  might  be  sufficient  to  observe  that,  in  the  termi- 
nology of  Aristotle,  it  furnishes  an  illustration  of  that  abso- 
lute equality  which  is  relative  inequality  and  therefore 
unjust ;  but  without  relying  on  such  general  considerations 
for  the  purposes  of  the  present  case,  we  seem  to  have  an 
authority  which  is  very  much  in  point  in  the  observations  of 
CocKBUKN,  C.J.,  and  Lush,  J.,  in  the  case  of  Saunders  vs. 
;S^.  E.  Railivmj  Company,  cited  by  ]\Ir.  Joubert.  In  that  case 
it  was  held  that  a  bye-law  which  imposed  a  penalty  variable 
according  to  adventitious  circumstances  for  the  same  offence 
was  eo  ipso  unreasonable,  and  on  the  same  principle  a  bye- 
law  which  imposes  an  identical  penalty  for  a  variable  offence 
must  equally  be  held  to  be  unreasonable.  And  so  we  come 
to  the  fourth  and  last  question :  Does  this  bye-law  in  fact  do 
so?  Now  prima  facie  it  is  not  to  be  presumed  that  the 
Governor  would  approve  of  an  unreasonable  bye-law  and  the 
principle  is  to  be  borne  in  mind  that  the  Courts  will  if 
possible  put  a  reasonable  construction  on  the  wording  of 
statutory  or  other  enactments.  Is  there  any  reason  why  we 
should  not  do  so  here,  or  anything  to  prevent  us  from  hold- 
ing that  the  words  "  the  penalty  shall  be,"  &c.,  are  practi- 
cally equivalent  to  the  words  "  shall  be  liable  to  a  penalty, 
cVc."  ?  If  that  is  so,  wo  should  of  course  apply  the  rule  laid 
down  by  the  Court  of  Appeal  in  the  case  of  11.  vs.  Nonosi, 
and  followed  in  this  Court  in  B.  vs.  Muller,  that  the  greater 
includes  the  Icas,  and  should  accordingly  hold  that  the 
penalty  mentioned  in  the  bye  law  is  the  maximum,  but  not 
also  the  minimum,  which  the  Magistrate  can  inflict.  On 
the  whole  I  ana  of  opinion  that  the  words  of  the  regulation 
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are  not  such  as  to  debar  us  from  construing  them  in  this        imb. 
manner.     The  penalty  indeed  is  fixed,  but  it  rests  with  the         ..   31! 
Magistrate  whether   he    will    or   will   not   impose  the   full    Jteux.iwtiBid 

.  .  *  Municipility 

penalty  in  each  particular  case.  It  not  infrequently  hap-  "•  Kvans. 
pens  that  the  phrase  is  used  by  a  prosecutor : — "  In  this 
case  I  do  not  press  for  the  full  penalty  " — thus  shewing  that 
in  common  parlance  and  understanding  where  the  word 
"penalty"  is  used  it  means  the  highest  sanction  which  the 
law  imposes  on  any  contravention  of  its  provisions,  and  the 
utmost  liability  which  tlie  party  contravening  incurs,  but 
which  need  not  necessarily  in  all  cases  be  exacted.  Refer- 
ence has  been  made  to  the  provisions  of  the  old  Gunpowder 
Ordinance  of  1853,  which  enacted  that  any  person  contra- 
vening it  "  shall  forfeit  the  sum  of  £500,"  and  it  was 
pointed  out  that  by  passing  the  Act  of  1875  the  Legislature 
shewed  that  it  understood  tlie-e  words  as  allowing  no 
discretion.  This,  however,  is  not  in  itself  conclusive,  even 
if  the  words  were  the  same.  The  construction  placed  by 
the  Legislature  on  the  wording  of  statutes  is  not  in  a  case 
of  this  kind  authoritative  ;  it  is  the  province  of  the  Legisla- 
ture to  make  laws  and  of  the  Court  to  interpret  them,  and 
it  may  be  that  the  Act  of  1875  was  merely  declaratory  of 
the  existing  law.  At  all  events  no  judicial  decision  to  tlie 
contrary  has  been  brought  to  our  notice,  while  it  ap[)ears 
from  Mr.  Cole's  argument  in  B.  vs.  Nouosi  that  Cloete,  J., 
in  one  case  held  that  even  under  the  Gunpowder  Ordinance 
the  Court  had  discretion  to  inflict  a  fine  of  less  amount  than 
the  £500  wliich  according  to  that  Ordinance  the  person 
contravening  it  was  to  forfeit.  Once  more,  if  we  look  at 
sect.  175  of  the  Act  of  1882,  to  which  3[r.  Lange  referred  in 
his  argument,  we  find  it  laid  down  that  ''  wlienevcr  any 
penalty  shall  have  been  imposed  under  the  provisions  of 
this  Act  or  of  any  bye-law  made  thereunder,  and  the  person 
convicted  shall  not  forthwith  pay  the  same,  the  Court  may 
direct  that  such  pt^rson  be  iuiprisonvd  with  or  witliout  luu\l 
labour  for  a  period  not  exceeding  one  month,  if  the  ptii;ilty 
imposed  do  not  exceed  £5,  or  not  exetn-ding  tluv-e  ni^iiths  it' 
the  penalty  be  above  £5."  It  appears  to  nie  on  further  con- 
sideration that  this  section  is  more  mat' rial  than  I  at  lir>t 
thought  on  hearing  it  cited.     The  word  "'  [penalty  ""  as  here 
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jaf*^6  ^^^^  seems  to  refer  exclusively  to  fines  as  distinguished 
-_J»-  from  imprisonment ;  and  the  effect  is  that  where  in  any  bye- 
i^dMiit'l  ^*^'  ^^  ^^  *''®  present  case,  a  pecuniary  penalty  exceeding 
vs.  Evans.  £5  jg  imposcd,  the  Court  may,  in  the  exercise  of  its  discre- 
tion, sentence  to  imprisonment  in  default  of  payment  for 
any  period  not  exceeding  three  months.  It  may  indeed  be 
that  this  section  was  intended  to  apply  only  to  contraven- 
tions where  the  Act,  or  bye-laws  made  thereunder,  imposed 
a  fine  without  mentioning  any  alternative ;  but  whatever 
the  intention  the  wording  is  general  and  seems  clearly  to 
cover  a  case  like  the  present,  and  to  expressly  confer  upon 
the  Court  in  such  a  case  full  discretion  as  to  the  period  of 
imprisonment  up  to  a  maximum  of  three  months.  The 
result  is  that  in  the  present  case  the  Magistrate  must  be 
held  to  have  had  the  same  discretion  as  to  sentence  as  he 
would  have  had  if  the  case  had  come  before  him  in  his 
ordinary  jurisdiction  under  Act  20  of  1856 ;  and  the 
Court  while  confirming  the  conviction  will  remit  the 
record  to  the  Magistrate  to  impose  such  sentence  as,  had 
he  conceived  that  he  possessed  such  discretion,  he  would 
have  imposed  in  the  first  instance.  The  sentence  will 
of  course  run  from  the  date  of  conviction,  and  probably 
the  Magistrate,  bearing  in  mind  the  imprisonment  which 
the  accused  has  actually  undergone,  wilL  be  of  opinion 
that  a  nominal  fine  will  now  meet  the  requirements  of 
the  case. 


Solomon  and  Cole,  JJ.,  concurred. 


Queen  vh.  Tommy. 


Mar/istrafps  Jnrhdiction. — Prod.  41  o/ 1872,  G,  W.^ 
Act  16,  1882,  §  12.  " 

The  jurisdiction  of  the  Additional  Magistrate  for  the  Disirid 
of  Kimherley  is  limited  to  the  area  defined  hy  Prodama- 
41  of  1872,  G.W.,   tin's  Prodamation   not  having  been 
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impliedly  repealed,  nor  the  jurisdiction  extended  to  the 
whole  District,  hy  the  provisions  of  Act  16  0/  1882. 

Tommy,  a  convict  at  the  De  Beer's   Convict   Station  in         1H-9 
the    District   of   Kimberley,  was   charged    with    stealinfj  a         .,   i'*.' 
diamond.      A    preliminary    examination   was    taken  at  the      Queen  n 
Convict  Station  by  Mr.  Iiobin.s(m,  J. P.,  and  the  prisoner  was 
committed  for  trial.     The  case   was   then    remitted  under 
Act  43  of  1885   by  the  Acting  Crown   Prose(nitor  to  Mr. 
Robinson  in  his  cnpacity  as  additional  Resident  JMagistrate 
of  Kimberley  at  Beaconsfield.     The  prisoner  having  been 
convicted,  the  case  came  in  review  before  Laurence,  J, P., 
by  whom  it  was  referred  to  coun^^el   for  argument  on  the 
question  whether  the  Magistrate  had  jurisdiction  to  try  the 
case. 

Frames,  for  the  prisoner,  contended  tliat  the  ^lagistrate  at 
Beaconsfield  had  no  jurisdiction,  the  crime  admittedly  not 
having  been  committed  within  the  area  defined  by  Procl.  41 
of  1872,  G.  VV.,  by  which  the  Adtlitional  ^Magistracy  for 
the  District  had  been  created.  The  only  question  was 
whether  the  Magistrate  had  been  appointed  under  this 
Proclamation  or  under  sect.  12  of  Act  16  of  1882,  by  which 
the  (Tovernor  was  empowered  to  create  any  number  of 
Magistrate's  courts  in  the  same  district,  and  appoint  Addi- 
tional ^Magistrates  thereto,  and  apparently  without  any 
limitation  of  their  jurisdiction  to  special  areas  within  such 
district.  The  pr(^sent  Magistrate  was  appointed  by  Govern- 
ment iS'otice  127  ot  1888,  and  neither  in  the  notice  nor  in 
his  letters  of  appointment  was  there  any  reference  to  the 
Act  of  1882.  He  contended  that  Proclamaticm  41  of  1872 
had  never  been  repealed  and  referred,  as  to  the  names  of 
the  places  therein  mentionet],  to  Pioclani;itii>}i  22  of  lS7o, 
(t.  \V.  Ordinanct^  8,  1870,  (J,  W.,  re})ealt-d  this  Pro(dama- 
tion  onlv  su  I'ar  as  certain  boundaries  of  districts  were  con- 
cerned but  not  as  to  the  names.  Tiic  only  jnrisdictioii  of 
an  Additional  Magisti-ate  for  this  ])istrict  was  tiiat  conferred 
by  the  original  Proclamatic-n,  which  was  neither  expressly 
nor  impliedly  repealed  by  Act  1(5  of  18S2.  lie  referred  to 
Maxivell  on  Statutes,  2nd  cd.   18H,  i;'8.   212,  210,  217,  and 

Vol,.  V.^Paim   11.-    (i.  W.  li  ' 
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1*89.^       cases  there  cited  ;  Fitzgerald  vs.  Clmmpneys,  30  L.  J.  Ch. 

!^:      782;  Conservators  of  Thames  vs.  Hall,  L.  K.  3  C.  P.  415  ; 
S^oZ?:      O'Keefe  vs.  Scott,  2  H.  C.  329 ;  Act  39  of  1877,  §§  20,  27. 

Guerin,  for  the  Crown,  argued  that  there  was  no  hard  and 
fast  rule  of  construction  in  tliese  cases.  At  the  time  of 
annexation  there  were  no  additional  magistrates  in  the 
Colony,  and  when  the  Act  of  1882  was  passed  the  Legislature 
must  be  presumed  to  have  had  this  local  Proclamation  in 
view  and  to  have  intended  to  repeal  it  by  the  general 
provision  which  was  then  made  by  sect.  12.  [Solomon,  J. : — 
If  the  Proclamation  is  repealed  there  is  nothing  left  to 
constitute  a  Court,  as  when  the  present  Magistrate  was 
appointed  he  was  not  appointed  "  to  act  at  any  place  other 
than  the  stated  and  ordinary  place  for  holding  the  Court " 
in  terms  of  the  section.]  The  Legislature  must  have 
contemplated  a  uniform  system  for  the  whole  Colony  and 
could  not  have  intended  to  leave  the  District  of  Kimberley 
in  an  exceptional  position.  He  referred  to  Maxwell,  pp.  197, 
198,  where  it  was  laid  down  that  "  the  inconvenience  or 
incongruity  of  keeping  two  enactments  in  force  lias  justified 
the  conclusion  that  one  impliedly  repealed  the  other,  for 
the  Legislature  is  presumed  not  to  intend  such  consequences. 
.  .  .  An  intention  to  repeal  an  Act  may  be  gathered  from 
its  repugnancy  to  the  general  course  of  subsequent  legis- 
lation." 

Frames,  in  reply: — The  jurisdiction  exercised  by  the 
Additional  Magistrate  has  been  continuous,  which  would 
not  have  been  the  case  if  the  Act  had  repealed  the  Procla- 
mation. No  Court  of  Additional  Magistrate  has  ever  been 
constituted,  except  that  constituted  by  the  Proclamation, 
to  which  the  original  magistrate  and  his  successors  in  office 
must  be  taken  to  have  been  appointed. 

Cur.  adv.  vult. 

Postea  (Feb.  28),— 

Laurence,  J. P.,  said  : — The  prisoner  in  this  case  is  a 
convi^'t  serving  at  the  De  Beer's  Convict  Station  in  the 
District   of  Kimberley.     He    was   charged  with    stealing  a 
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diamond,  and  a  preliminary  examination  was  held  at  the  kT% 
De  Beer's  Convict  Station  by  Mr.  Robinson,  who  I  under-  »  '^- 
stand  is  the  visiting  Mngistrate  of  that  station  but  who  ^fomm'**i 
appears  to  have  taken  this  examination  in  his  capacity  as  a 
Justice  of  the  Peace.  Tommy  was  committed  for  trial  and 
the  case  was  remitted  by  the  Acting  Crown  Prosecutor 
under  Act  43  of  1885  to  the  Additional  Resident  Magistrate 
of  Kimberley  at  Beaconsfield.  This  Magistrate  is  Mr. 
Robinson,  and  the  case  was  no  doubt  remitted  to  him  owing 
to  it  being  more  convenient  when  practicable  for  the 
Magistrate  who  has  taken  the  depositions  to  try  the  case  on 
remittal.  Tommy  then  pleaded  guilty  and,  there  being  a 
previous  conviction,  was  sentenced  to  six  months'  additional 
imprisonment  and  twenty-five  lashes.  The  question  which 
we  have  now  to  consider,  and  which  has  been  fully  argued 
at  the  request  of  the  Court,  is  whether  this  Magistrate  had 
jurisdiction  to  try  the  case.  I  need  not  deal  with  any 
question  which  might  be  raised  on  the  plea  of  guilty  as  the 
counsel  for  the  Crown,  being  desirous  of  a  decision  on  the 
main  question,  has  waived  any  argument  which  might  be 
raised  to  the  effect  that  the  prisoner  by  his  plea  submitted 
to  the  jurisdiction  of  the  Court.  Xow  the  additional 
magistracy  for  this  District  was  first  created  by  Procl,  41 
of  1872,  which  is  entitled  a  "  Proclamation  establishing 
Court  of  Additional  Resident  Magistrate  within  District  of 
Kimberley,  over  areas  of  farms  Dorstfontein  (Du  Toit's 
Pan)  and  Alexandersfontein,  and  such  part  of  Bultfontein 
as  lies  not  more  than  one  mile  from  Bultfontein  homestead." 
The  preamble  recites  that  '•  it  is  desirable  to  erect,  con- 
stitute and  establish  a  Court  of  Additional  Resident  Magis- 
trate within  the  district  of  Pniel  " — it  will  be  observed  that 
the  district  is  described  as  Kimberley  in  the  title  of  the 
Proclamation  and  as  Pniel  in  the  preamble — "  and  to 
define  the  jurisdiction  of  such  additional  Resident  Magis- 
trate." The  marginal  note  to  the  Proclamation  is  "  Addi- 
tional Magistracy  at  Dutoitspan."  Dutoitspan,  however, 
like  Kimberley,  is  not  mentioned  in  the  bxly  of  the 
enactment,  by  which  it  is  declared  that  '*  we  do  hereby  erect 
and  establish  a  Court  of  Additional  Resident  Magistrate 
within  the   said  district  of  l^iiel,  and  that  the  said  Court 
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F«^«  shall  have  the  full  jurisdiction  of  a  Court  of  Resident 
•^8-      Magistrate  in  all  cases,  civil  and  criminal  or  mixed,  arising 

^"^y*"  within  the  areas  following,"  and  then  follows  a  description 
of  the  areas  as  above  mentioned.  The  next  Proclamation, 
42  of  1872,  has  been  repealed,  but  it  may  be  referred  to 
historically  as  shewing  that  the  constitution  of  this  Court 
was  duly  approved  by  the  Governor.  It  is  described  as  a 
"  Proclamation  fixing  Court  of  Additional  Resident  Magis- 
trate within  district  of  Kimberley,  at  Dutoitspan,  on 
Monday  and  Thursday  in  every  week,"  and  goes  on  to 
recite  that  "  His  Excellency  has  been  pleased  to  approve  of 
the  establishment  of  a  Court  of  Additional  Resident  Magis- 
trate within  the  district  of  Pniel,"  and  provides  that  "  the 
sittings  (if  the  said  Court  of  Additional  Resident  Magistrate 
will  be  held  at  Dutoitspan "  on  certain  days.  Then  we 
come  to  Pioclamations  44  and  45  of  1872  by  which  it  is 
provided  that,  the  Governor  having  approved  of  "the 
establishment  of  a  Court  of  Additional  Magistrate  within 
the  district  of  Pniel,  the  sittings  whereof  sljall  be  held  at 
Dutoitspan,"  the  seat  of  the  resident  magistracy,  previously 
at  Dutoitspan,  should  for  the  future  be  at  "Do  Beer's  Xew 
Rush,  or  Colesberg  Kopje  or  the  farm  Vooruitzicht  within 
the  said  district,"  and  provision  was  also  made  by  these 
Proclamations  for  the  sitting  of  both  these  Courts  on  certain 
days.  The  fact  that  in  the  title  of  some  of  tliese  Proclama- 
tions the  District  is  called  "Kimberley,"  while  in  the  body 
it  is  described  as  "  Pniel,"  would  perhaps  lead  to  the 
inference  that  these  titles  were  added  at  a  later  date,  and 
this  indeed  sufficiently  appears  from  the  title  to  Proclama- 
tion 44  of  1872,  which  runs  as  follows  : — "  Proclamation 
making  Seat  of  Magistracy  for  District  of  Pniel  now  Kim- 
berley, at  De  Beer's  New  Rush,  or  Colesberg  Kopje,  also 
now  Kimberley,  instead  of  Du  Toit's  Pan."  On  this 
question  of  nomenclature  we  were  referred  by  Mr.  Frames, 
in  the  course  of  his  able  argument  for  the  prisoner,  to 
Procl.  22  of  1873,  which  is  a  "Proclamation  substituting 
the  names  of  Kin^berley,  Barkly  and  Hay  for  Pniel,  Klip- 
drift  and  Griquatown,  changing  New  Rush  into  Kimberley, 
and  altering  the  limits  of  the  newly-named  districts  of 
Kimlerley    and    Barkly."       By    this     Proclamation    it    was 
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enacted  inter  alia  that  "  The  division  and  district  of  Pniel  jeb^'ii. 
shall  henceforth  be  and  be  designated  the  division  and  ••  ^^- 
district  of  Kimberley  ;  and  tlie  encampment  and  to«n  here-  ^^x^un^Jy; 
tofore  variously  known  as  De  Beer's  New  Eusli,  tlie  Coles- 
burg  Kopje  number  two,  or  Vooruitzichr,  shall  henceforth 
be  and  be  designated  the  town  of  Kiuiberley."  In  the 
collected  edition  of  the  Laws  of  Griqiialaud  West  this 
Proclamation  is  stated  to  have  been  repealed  by  Ord.  8  of 
1879,  and  such  certainly  appears  at  first  sight  to  be  the 
effect  of  sect.  1  of  that  Ordinance ;  but  ]\Ir.  Frames  con- 
tended as  I  understood,  and  as  I  am  inclined  to  think 
correctly,  that  as  the  object  of  this  Ordinance  was  merely  to 
alter  the  boundaries  of  the  Districts  and  not  their  names, 
the  words  in  sect.  1  repealing  previous  legislation  "  in  so  far 
as  the  same  may  conflict  with  the  provisions  of  this 
Ordinance  in  respect  of  the  boundaries  of  the  Divisions  and 
Districts  hereinafter  mentioned "  must  be  held  to  refer  to 
the  enactments  specifically  mentioned,  and  among  them  to 
Procl.  22  of  1873,  as  well  as  to  any  conflicting  enactments 
which  might  be  included  in  the  general  words,  and  that  the 
repeal  of  the  former  as  well  as  of  the  latter  was  only  so  to 
speak  pro  tanto.  I'liis,  however,  is  a  point  which,  though  of 
some  grammatical  nicety  and  perhaps  ambiguity,  is  not  of 
much  practical  importance,  for  it  is  admitted  that  neither 
"  Kimberley,"  where  the  charge  in  this  case  was  laid,  nor 
the  De  Beer's  Convict  Station,  where  the  theft  was  proved 
to  have  been  committed,  are  places  within  the  jurisdiction 
of  the  Additional  Resident  Magistrate  as  defined  by  Procla- 
mation 41  of  1872.  This  detined  and  limited  jurisdiction, 
I  may  here  incidentally  observe,  appears  to  have  been 
specially  preserved  by  the  provisions  of  the  Griqualand 
West  xVnnexation  Act,  39  of  1877,  which  enacts  in  sect.  20 
that  "  From  and  after  such  annexation  as  aforesaid  the 
Districts  of  Kesident  Magistrates  existing  iu  the  said 
province  at  the  time  of  such  annexation,  and  the  Courts  of 
Eesident  Magistrates  established  iu  such  Districts,  shall 
become  and  be  Districts  and  Courts  of  Kesident  ^lagistrates 
of  this  Colony,  an  1  be  in  the  same  situation  and  condition 
as  if  such  Courts  had  been  created  by  the  'Resident 
Magistrates'   Court  Act,   1856 '  :  Provided   that  nothing  in 
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Feb^ai       *^^^  '^^^  contained  shall  be  deemed  or  taken  to  aflfect  or 
■•  '^-      alter  any  of  the  laws  of  the  said  province  specially  relating 

^o^y'      *^  *^^  jurisdiction   of  such  courts  or  to  the  procedure   of 
practitioners  therein." 

The  main  question,  however,  which  we  have  to  determine 
is  whether  this  jurisdiction  has  been  enlarged  by  the 
provisions  of  sect.  12  of  a  subsequent  Act,  16  of  1882,  by 
which  it  is  provided  that  "  The  Governor  may  authorize  and 
appoint,  to  be  held  in  the  same  district,  and  at  the  same 
time,  any  number  of  courts  of  Resident  Magistrates,  which 
the  convenieuce  of  the  public  shall  require,  and  may  appoint 
for  such  district  more  Resident  Magistrates  than  one,  and 
every  magistrate  appointed  to  act  at  any  place  other  than 
the  stated  and  ordinary  place  for  holding  the  court  of 
Resident  Magistrate  in  any  district,  shall  be  styled  an 
additional  Resident  Magistrate."  It  is  contended  on  behalf 
of  the  Crown  that  this  Act  had  the  effect  of  repealing  the 
Proclamation  of  1872,  so  far  at  least  as  it  limited  the  juris- 
diction of  the  additional  Resident  Magistrate  for  the  District 
of  Kimberley,  and  that  the  effect  of  this  Act  is  to  give  such 
Magistrate  juiisdiction  over  the  whole  district.  Now  the 
"Statute  Law  of  Griqualand  West"  was  "published  by 
authority"  in  1882,  and  in  this  publication  Procl.  41  of  1872 
stands  as  unrepealed ;  but  this  is  a  point  on  which  no  stress 
could  be  laid,  even  if  any  special  importance  were  to  be 
attached  to  the  views  of  the  anonymous  compiler  of  this 
work,  as  the  preface  expressly  states  that  "it  must  be 
observed  that  the  effect  of  the  legislation  of  the  session  of 
1882  does  not  appear  in  this  volume."  Tlie  Act  of  1882, 
however,  does  not  purport  to  repeal  this  Proclamation  and 
it  might  perhaps  be  questioned  whether  the  words  "  other 
Act "  in  sect.  1  would  include  a  Proclamation  of  the  Govern- 
ment of  Griqualand  West.  This  point,  however,  is  really 
immaterial,  for  if  there  is  a  clear  inconsistency  between  the 
two  enactments  the  former  must  be  regarded  as  having 
been  repealed  by  implication,  though,  as  has  been 
pointed  out,  the  theory  of  implied  repeal  is  iiot  favoured  in 
the  judicial  interpretation  of  statutes,  and  if  an  earlier  and  a 
later  enactment  can  be  reasonably  construed  so  as  to  give 
effect    to   both    it  is  the  duty  of  the  Court  to  adopt  that 
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course.     On  tins  point  it  is  almost  sufficient  to  refer  to  the        iss*. 

.  .  ,  Feb.'  21. 

passages  from  Maxwell  which  were  cited  during  the  argu-  ,,28. 
ment,  and  the  authorities  quoted  by  that  author  when  Queen  w. 
dealing  with  this  subject  in  Ch.  VI  I.  sects.  1-3  of  his 
learned  treatise.  I  may,  however,  quote  one  passage  at  the 
beginning  of  sect.  3  at  p.  212,  where  he  says  : — "  It  is  but  a 
particular  application  of  the  general  presumption  against  an 
intention  to  alter  the  law  beyond  the  immediate  scope  of 
the  statute,  to  say  that  a  general  Act  is  not  to  be  construed 
as  repealing  a  particular  one,  that  is,  one  directed  towards  a 
special  object  or  a  special  class  of  objects.  A  general  later 
law  does  not  abrogate  an  earlier  special  one  by  mere  implica- 
tion. Generalia  specialihus  non  derogant ;  the  law  does  not 
allow  the  exposition  to  revoke  or  alter,  by  construction  of 
general  words,  any  particular  statute,  where  the  words  may 
have  their  proper  operation  without  it.  It  is  usually 
presumed  to  have  only  general  cases  in  view,  and  not 
particular  cases  which  have  been  already  otherwise  provided 
for  by  the  special  Act,  or,  what  is  the  same  thing,  by  a 
local  custom.  Having  already  given  its  attention  to  the 
particular  subject,  and  provided  for  it,  the  Legislature  is 
reasonably  presumed  not  to  intend  to  alter  that  special 
provision  by  a  subsequent  general  enactment,  unless  that 
intention  is  manifested  in  explicit  language,  or  there  be 
something  which  shews  that  the  attention  of  the  Legislature 
had  been  turned  to  the  special  Act,  and  that  the  general 
one  was  intended  to  embrace  the  special  cases  within  the 
previous  one  ;  or  something  in  the  nature  of  the  general  one 
making  it  unlikely  that  an  exception  was  intended  as  regards 
the  special  Act.  The  general  statute  is  read  as  silently 
excluding  from  its  operation  the  cases  which  have  been 
provided  for  by  the  special  one."  Bearing  in  mind  these 
principles  of  construction,  it  does  not  appear  to  me  that 
there  is  any  such  repugnancy  or  contradiction  between  these 
two  enactments  as  to  compel  the  Court  to  hold  that  the 
Proclamation  of  1872  or  any  portion  of  it  was  repealed  by 
implication  by  the  Act  of  1882.  If  the  Proclamation  was 
repealed  in  toto,  the  jurisdiction  of  the  additional  Magistrate 
over  the  area  defined  in  the  Proclamation  would  obviously 
have  ceased  to  exist  when  the  Act  was  promulgated  and  it 
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Feb^'ai       would  apparently  have  been  necessary  for  the  Governor,  in 
"  '^-       order  to  revive  the  jurisdiction,  to  appoint  a  Court  and  an 

^^^y*'  additional  Magistrate  under  the  provisions  of  sect.  12.  This 
I  understand  from  my  brother  Solomon,  who  has  looked 
into  the  Gazette  notices  on  the  subject,  was  the  course 
adopted  in  the  case  of  the  District  of  Cape  Town,  when  the 
Governor  authorised  and  appointed  a  Court  to  be  held  at 
Wynberg  and  appointed  an  additional  Magistrate  for  the 
District  to  act  at  that  place.  But  in  the  case  of  Dutoitspan 
no  such  appointment  was  made,  and  it  is  admitted  that  Mr. 
Scholtz,  who  was  the  additional  Magistrate  at  the  time, 
continued  to  act  without  interruption  or  fresh  appointment 
after  the  Act  was  passed.  It  was,  however,  contended  as  I 
understood  on  behalf  of  the  Crown  that,  even  if  the 
Proclamation  was  not  repealed,  the  jurisdiction  it  conferred 
was  implicitly  extended,  and  that  at  all  events  any  subse- 
quent appointment  to  this  magistracy  must  be  taken  to  have 
been  made  under  the  provisions  of  the  later  enactment,  and 
that  the  Magistrate  so  appointed  must  be  taken,  in  the 
a^isence  of  anything  in  sect.  12  to  the  contrary,  to  have 
jurisdiction  over  the  whole  district.  With  regard  to  this 
contention  we  have  taken  the  trouble  to  obtain  not  merely 
the  Gazette  notices,  but  also  the  letters  of  appointment  of  the 
gentlemen  who  since  this  date  have  held  the  office  of 
additional  Magistrate  of  Kimberley — namely  Mr.  Blenkins, 
who  was  appointed  on  the  death  of  Mr.  Scholtz  in  188o,  Mr. 
Bradshaw,  who  was  appointed  on  j\[r.  Blenkins  being 
transferred  in  1884,  and  Mr.  Robinson,  the  present  J\Iagis- 
trate,  who  was  appointed  in  place  of  Mr.  Bradshaw  deceased 
in  1888,  and  whose  appointment  was  gazetted  in  Government 
Notice  127  published  on  Feb.  14,  1888.  Now  on  none  of 
these  occasions  does  it  appear  that  any  Court  was  created  as 
provided  by  sect.  12  of  the  Act  of  1882.  Mr.  Blenkins  was 
appointed  to  be  "  Additional  Magistrate  for  Kimberley  at 
Dutoitspan  ;  "  Mr.  Bradshaw  was  appointed  to  be  "  Additional 
Besident  ]\Iagistrate  at  Beaconsfield,"  the  Munici[)ality  of 
Beaconsheld  having  apparently  come  into  existence  during 
tlie  interval  between  these  two  appointments  ;  while  Mr. 
Jtobinson  was  appointed  to  be  "the  AdJitional  Besident 
Magistrate    for   the    district  of  Kimbeiley   in    the   room   of 
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Mr.  Bradshaw  deceased,"  the  letter  of  appointment  from  the        i«8» 
Under  Colonial  Secretary  being  addressed  in  this  as  in   ]\Ir.         ■•   ^g. 
Bradshaw's  case  to  "  The  Additional  Resident  JMajristrate  for      S."**°  " 

^  rommjr, 

Kimberley  at  Beaconsfield."  The  conclusion  at  which  I 
arrive  from  a  consideration  of  these  enactments,  and  of  what 
has  been  done  by  the  Executive  Council  under  their  pro- 
visions, is  that  the  only  Court  of  Additional  Magistrate 
which  has  ever  been  created  for  the  district  of  Kimberley  is 
that  created  by  the  Proclamation  of  1872,  and  that  the 
jurisdiction  of  the  Additional  Magistrate  is  consequently 
limited  to  the  area  thereby  defined.  It  is  therefore  un- 
necessary for  the  present  purpose  to  consider  what  would 
be  the  effect  if  the  Governor,  without  any  direct  repeal  of 
the  old  Proclamation,  should  exercise  the  powers  contained 
in  the  Act  of  1872  in  order  to  constitute  one  or  more 
additional  Magistrate's  Courts  for  the  district  of  Kimberley, 
and  should  appoint  an  additional  Magistrate  or  Magistrates 
to  act  at  the  place  or  places  thus  constituted  courts.  It  is 
sufficient  to  say  that  such  powers  if  capable  of  exercise  have 
not  in  fact  been  exercised  (a).  I  may,  however,  add  that  some- 
thing was  urged  on  behalf  of  the  Crown  on  the  argument  ah 
inconvenienti ;  but  this  is  an  argument  which  might  be  used 
with  at  least  equal  force  on  the  other  side ;  and  I  am  by  no 
means  clear  that  it  is  for  the  general  convenience  that 
defendants  in  cases  either  civil  or  criminal  arising  at 
Kimberley  should  be  liable  to  be  summoned  before  a 
Magistrate  at  Beaconsfield.  In  cases  in  which  periodical 
Courts  have  been  established  by  the  Legislature  of  the 
Cape  Colony,  their  jurisdiction  has  been  strictly  limited  to 
cases  arising  within  defined  areas,  just  as  was  done  in  the 
case  of  the  additional  Court  created  in  this  district  by  the 
local  legislative  authority ;  and,  if  the  Courts  of  additional 
Magistrates  established  under  the  Act  of  1882  have  jurisdic- 
tion over  the  whole  of  the  Magistracy  in  which  they  are 
established,  I  see  no  reason  to  extend  that  rule  to  a  district 
for  which  other  provisions  have  been  expressly  made.  I  am 
of  opinion  that  in  the  present  case  the  Court  by  which  the 
prisoner  was  convicted   was  curia   extra   iurisdictionem  ius 

(a)  But  now  see  Government  Notice  No.  !i43,  1889,  published  iu  the 
Gazette  of  Marcli  lit,  1889. 
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veb^%.      dicens,  and  that  the  conviction  must  therefore  be  quashed. 

■•   ^^-      It  is  unnecessary  for  the  present  at  all  events  to  express  any 

Svimmy.'      Opinion  as  to  whether  the  prisoner  could  in  the  circumstances 

l>e  again  prosecuted  for  the  same  offence  before  a  competent 

Court. 

Solomon,  J. : — I  agree  that  the  jurisdiction  of  the 
Additional  Kesident  Magistrate  of  Kimberley  is  limited  to 
the  area  set  forth  in  Griqualand  West  Proclamation  No.  41, 
1872.  That  Proclamation  established  a  Court  of  Additional 
Kesident  Magistrate  in  the  district  of  Pniel,  and  defined  the 
jurisdiction  of  such  Magistrate;  and  after  the  passing  of 
the  Proclamation  Magistrates  were  from  time  to  time 
appointed  under  its  provisions.  In  1873,  by  Proclama- 
tion 22  of  1873,  the  name  of  the  district  of  Pniel  was 
altered,  and  it  was  thereafter  known  as  the  district  of 
Kimberley ;  and  by  Ord.  8,  1879,  the  limits  of  the  district 
of  Kimberley  were  changed ;  but  neither  Proclamation 
22,  1873,  nor  Ord.  8,  1879,  in  any  way  repealed  or 
altered  the  provisions  of  Proclamation  41,  1872.  This 
state  of  things  then  continued  until  the  passing  of  Act  16, 
1882,  and  it  was  argvied  on  behalf  of  the  Crown  that  the 
passing  of  that  Act  must  be  taken  to  have  impliedly 
repealed  Procl.  41,  1872,  inasmuch  as  sect.  12  of  the  Act  is 
repugnant  to  and  inconsistent  with  the  provisions  of  the 
Proclamation.  That  argument,  however,  appears  to  me  to 
be  wholly  untenable.  I  need  not  recite  the  words  of  this 
section  which  have  already  been  quoted ;  but  I  am  at  a  loss 
to  see  how  these  provisions,  which  are  purely  permissive, 
conferring  certain  powers  upon  the  Governor  which  he  may 
exercise  or  not  as  he  pleases  can  be  said  to  have  ipso  facto 
repealed  tlie  express  provisions  of  Procl.  41,  1872.  If  this 
section  instead  of  being  merely  permissive  had  actually 
established  and  constituted  Courts  of  Additional  Eesident 
Magistrates  in  the  several  districts  of  the  Colony,  then  no 
doubt  it  might  fairly  have  been  argued  that  Procl.  41,  1872, 
had  been  thereby  repealed.  But  even  then  I  do  not  think 
that  I  should  have  been  prepared  to  hold  that  a  general 
section  of  that  nature  was  intended  to  override  the  express 
provisions  of  a   special  enactment  relating   to   one  of  the 
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districts  of  the  Colony,  establishing  a  Court  of  Additional        ,i^>9 
Kesident  Magistrate  for  such  district  with  defined  jurisdic-         ••   -« 
tion.      But  however  that  niiffht  have  been  I  certainly  do      S"«*" '" 

.  TommT. 

not  think  that  as  the  section  now  stands  there  is  anything  in 
it  which  is  so  repugnant  to  or  inconsistent  with  the  Procla- 
mation as  to  have  impliedly  repealed  its  provisions.  The 
most  as  it  appears  to  me  that  can  be  said  on  behalf  of  the 
Crown  is  that  although  Procl.  41,  1872,  may  not  be  repealed, 
the  Governor  has  the  power  under  Act  16,  1882,  to  appoint 
an  Additional  Resident  Magistrate  of  Kimberley  under 
sect.  12  of  that  Act,  and  that  such  an  appointment  would 
confer  upon  him  jurisdiction  over  the  whole  district  instead 
of  over  the  limited  area  defined  by  the  Proclamation.  Of 
course  it  might  still  be  argued  on  the  other  side  that,  even 
if  the  appointment  were  expressly  made  under  the  provisions 
of  Act  16,  1882,  the  jurisdiction  of  the  Magistrate  would  be 
limited  to  the  area  set  forth  in  the  Proclamation.  But 
without  going  into  that  point  it  is  sufficient  to  say  that  there 
is  nothing  to  shew  that  the  appointment  of  the  present 
Additional  Eesident  Magistrate  was  made  under  the  Act  16, 

1882.  The  appointment  itself  makes  no  mention  of  any 
Act  or  Proclamation,  and  in  the  absence  of  any  expression  of 
intention  on  this  point  I  should  certainly  say  that  the 
presumption  is  that  the  Additional  Kesident  ]\Iagistrate  was 
appointed  rather  nndf  r  the  Proclamation  which  was  specially 
framed  for  the  purpose  of  establishing  a  Court  of  Additional 
Resident  ]\Iagistrate  for  the  district  of  Kimberley  than  under 
an  Act  which  provides  generally  for  appointing  Additional 
Resident  jMagistrates  throughout  the  Colony.  But  the 
matter  dues  not  rest  here,  for  if  we  take  a  short  historical 
retrospect  all  difficulty  in  the  matti^r  appears  to  mo  to  be 
completely  set  at  rest.  When  Act  16,  1882,  was  promul- 
gated, the  Additional  Resident  Magistrate,  ^Ir.  >Sclioltz,  who 
had  been  appointed  under  the  Procl.  41,  1872,  had  jurisdic- 
tion merely  over  the  area  defined  in  tlie  Proclamation.  It  is 
admitted  that  thereafter  until  his  death  no  new  Court  was 
establislied  under  Act  16,  1882,  nor  did  he  obtain  any  fresh 
appointment;  so  that  clearly  so  long  as  he  was  in  office  his 
jurisdiction  was  limited  by  Procl.  41,  1872.     On  his  death  in 

1883,  Mr.    Blenkins   was    appointed    Additional    Resident 
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1S89.        Maptistrate  for  the  district  of  Kimberley.     The  notice  of  his 

Feb.  21.  °  .  .  •' 

^J»-      appointment  is  contained  in  the  Gazette  of  May  8,  1883, 
Queen  M.      which   scts  forth   that   the  Governor  has  been  pleased  to 

lommy.  ^  _  -r 

appoint  Mr.  Blenkins  to  be  Additional  Kesident  Magistrate 
of  Kimberley  at  Du  Toit's  Pan  vice  R.  I.  Scholtz,  deceased. 
If  then  Scholtz's  jurisdiction  was  limited  to  the  area  defined 
in  the  Proclamation,  clearly  Blenkins  who  was  appointed  as 
his  successor  in  office  had  exactly  the  same  jurisdiction  and 
no  more.  Blenkins  was  succeeded  in  office  by  Bradshaw, 
and  Bradshaw  by  the  present  Additional  Resident  Magis- 
trate, Robinson,  and  iu  each  case  the  words  of  the  appoint- 
ment are  practically  the  same.  Clearly  then  Robinson  as 
Additional  Resident  Magistrate  is  directly  the  successor  of 
Scholtz  and  has  the  same  jurisdiction  as  Scholtz  had  at  the 
time  of  his  death,  that  is  to  say,  the  jurisdiction  defined  by 
Procl.  41,  1872.  I  am,  therefore,  of  opinion  that  in  the 
present  case  as  the  offence  was  committed  beyond  the  limits 
of  this  defined  area  the  Additional  Resident  Magistrate  had 
no  jurisdiction  to  try  the  prisoner. 

Cole,  J. : — While  not  dissenting  from  the  conclusion  at 
which  my  learned  brethren  have  arrived,  I  feel  bound  to 
express  my  opinion  that  it  was  only  through  an  oversight  on 
the  part  of  the  Legislature  that  this  Proclamation  of  the 
former  Government  of  Griqualand  West  has  been  left 
unrepealed.  I  think  that  when  the  Act  of  1882  was  passed 
it  was  intended  to  make  a  general  provision  which  would 
apply  to  this  as  well  as  to  the  other  districts  of  the  Colony, 
and  I  cannot  help  regarding  it  as  unfortunate  that,  through 
what  I  regard  as  an  oversiglit,  the  })rovisions  of  that  Act 
must  be  regarded  as  not  being  in  force  within  this  district. 
There  is  quite  sufficient  work  at  Kimberley  for  it  to  be 
desirable  that  there  should  not  merely  be  an  Assistant 
Maofistrate  but  also  an  Additional  Magistrate  with  full 
powers  as  contemplated  by  the  Act, 
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and  in  the  course  of  the  trial  the  owner  came  forward  anil 
identified  the  stolen  goat  as  his  property,  and  no  amendment  was 
made  in   the  charge,   the  conviction  was  quashed.     Que''}),  vs. 

.fark  4't(i 

4.  Thfff.—Posf^esf^ion.—Arfs  17,  1807,  17,  1874  a„d  19,  188!. 

— Wliere  a  prisoner  was  cliarged  with  stock  tljefr,  under  tlie 
provisions  of  Acts  17  of  1807  and  17  ot'  1871,  in  tliat  he  was 
found  in  the  unlawful  jwissessioii  of  two  slieeiiskins,  the  convic- 
tion was  (|u;ished.      QtU:f:n  \<.  Ko'iS  ..  ..  ..  ..       ■!!i9 

-,,  y^riin-n.  —  Fahc  Vr>f,„^-fi^.—ll<n,il[<il.^Arl  20,  l>!.-,r,,  §  4:.'. 

—  SjilHtiici    ( 'Ji'iriff. — A    ]iri>oi;ci-  li;iviii'_^   lici-n  ciiiinitted   f-: 
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trial  on  a  charge  of  forgery  and  attempting  to  obtain  money 
under  false  pretences,  the  case  was  remitted  under  ordinary 
jurisdiction.    The  prisoner  was  then  charged  with  the  above 
offence  on  two  counts  and  sentenced  on  each  to  three  months' 
hard  labour.     Held,  on  review,  that  the  conviction  on  the  second 
count  must  be  quashed.     Queen  vs.  Wilson       ..  . .  . .     500 

Insolvency. —  Undue  Preference. — Proof  of  Contemplation. —  Ord.  6, 
18-13,  §  84. — Act  38,  1884,  §  8. — In  actions  to  set  aside  certain 
payments  to  creditors  and  alienations  of  property  as  undue  pre- 
ferences, where  it  was  proved  that  the  transactions  impeached 
occurred  very  shortly  before  sequestration  and  that  at  the  time 
of  sequestration  there  was  a  large  deficiency  in  the  estate,  but 
there  was  no  evidence  that  such  deficiency  existed  at  the  time 
of  the  transactions  in  question,  the  Court  granted  absolution 
from  the  instance.  Manamela's  Trustee  vs.  Ilessen.  The  same 
vs.  Peter     ..  ..  ..  ..  ..  ..  ..  ..     435 

Joint  Liability. — See  Practice  (1)    ..  ..  ..  ..  ..     395 

Joint  and  Several  Liability. — See  Promissory  Note  (2)  ..     449 

Joint  Stock  Company. — Act  23,  1861. — Amendment  of  Trust  Deed. 
—  Ultra  Vires. — Amalgamation. — At  a  meeting  of  shareholders 
in  a  joint  stock  company,  registered  under  Act  23  of  1861,  it 
was  resolved,  by  the  requisite  majority  under  the  Trust  Deed,  to 
amend  certain  clauses  thereof  (1)  by  removing  the  head  office  of 
the  company  from  Kimberley  to  Johannesburg,  (2)  by  repealing 
a  proviso  limiting  the  maximum  voting  power  of  any  individual 
shareholder,  (3)  by  repealing  certain  provisions  with  regard  to 
the  quorum  of  directors,  (4)  by  conferring  on  the  directors  the 
power  to  amalgamate  with  other  companies  without  any  special 
authority  or  direction  from  the  shareholders.  Certain  dissentient 
shareholders  having  applied  for  an  interdict  restraining  the  com- 
pany from  acting  on  these  resolutions  on  the  ground  that  they 
were  ultra  vires :  held,  that  the  application  must  be  refused  as  to 
the  first  three  heads  but  that  with  regard  to  the  fourth  the  appli- 
cants were  entitled  to  an  interdict.  Philip  and  another  vs. 
Britannia  G.  M.  Co         ..  ..  ..  ..  ..  ..     440 

2. Principal  and  Agent. — Payment  hy  Company  of  Brokerage  to 

Director. —  Ultra  Vires. — Mistake  in  law. — The  directors  of  a 
joint  stock  company  authorized  one  of  their  number,  a  broker,  to 
make  certain  investments  on  bolialf  of  the  company.     He  ac- 
cordinj^ly  bought  and  sold  certain  shares  and  on  such  sales, 
after  deducting  the  usual  brokerage,  paid  over  the  net  proceeds 
to   the  company.     Tlie  corajjauy  afterwards  sued  for  recovery 
fif  the  brokerage.    ITehl,  that  the  action  could  not  be  maintained. 
lUiAannia  C.  M.  f'n.  vs.  Yorkmohitz      ..  ..  ..  ..      483 

•  Il'ik;k's  Ci.KRK. — See  Attornej'  ..  ..  ..  ..  ..      40.^) 

Mr:ASfi;i:  r)F  Damasks.— See  Ord.  16,  1817 454 

MisTAKi:.-- Sof  Contract  of  Sale  ..  ..  ..  ..  ..      458 

MisTAKi-:  IN  r>A\\. —  Sci'  .Ifiiiit  Stock  Oimjinny  (2)     ..  ..  ..      48.''. 
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rsEffLiGEXCE.. — Embankment. — Flooding. — M.  sued  tlie  Dutoitsi:>an 

Alining  Board  for  damages  sustained  owing  to  the  tiooding  of 
his  premises,  which  he  attributed  tQ.  the  negligence  of  the  de- 
fendants in  mailing  a  certain  embankment  and  road  without 
providing  a  suflicient  outlet  for  the  surface  water.  The  defend- 
ants, while  admitting  the  flodditig,  pleaded  that  the  embank- 
ment in  question  had  not  increased  the  obstruction  to  the  flow 
of  water  in  that  locality  previously  caused  by  other  constructions 
not  under  their  control,  and  further  alleged  that  the  culvert  they 
had  made  in  their  embankment  would  have  proved  sufficient 
had  it  not  been  for  the  bursting  of  a  certain  drain,  ior  which 
they  were  not  responsible,  which  had  caused  a  large  quantity  of 
extraneous  water  to  flow  in  this  direction,  and  also  for  the  fact 
that  their  culvert  had  been  blocked  up  by  a  cask  which  had 
been  washed  into  it,  and  which  without  any  negligence  on  their 
part  had  prevented  the  escape  of  the  water  and  so  caused  the 
damage.  Held,  on  the  facts,  that  the  dimensions  of  the  culvert 
made  by  the  defendants  were  insufficient  to  provide  for  the 
escape  of  the  water  which  in  the  event  of  heavy  rain  might  be 
expected  to  flow  in  this  direction,  irrespective  of  any  extraneous 
water  or  accidental  obstruction ;  that  the  defendants  had  there- 
fore been  guilty  of  negligence,  and  as  the  inndequacy  of  their 
culvert  was  the  immediate  cause  of  the  flooding  must  be  held 
responsible  therefor,  notwithstanding  the  circumstance  that 
the  escape  of  water  in  this  direction  had  been  formerly  impeded 
by  other  constructions  of  a  similar  character,  the  owners  of 
which,  previous  to  the  erection  by  the  defendants  of  their  em- 
bankment, might  have  been  held  resiwnsible  for  any  resulting 
damage.     Manjoschis  vs.  Dutoitspan  Mining  Board    ..  ..      469 

KoK-JOiXDEB,  EXCEPTION  OF. — See  Practice  (1)         ..  ,.  ..     395 


Ord.  72,  §  28.— See  Theft  (3) 496 

6,  1839.— See  Indictment  (2) 492 

6,  1843,  §  84.— See  Insolvency 43;" 

16, 1847.— ^ci!  29, 1889,  §  2.— Trespass.— Measure  of  Damages. 

— Certain  cattle,  the  property  of  D.,  having  trespassed  on  F's 
land,  the  damages  were  assessed,  in  the  manner  provided  by  the 
Pound  Ordinance,  at  £7  17s.  6(Z.,  together  with  £1  2s.  (Sd.  as 
expenses  of  the  award.  While  the  cattle  were  being  driven  to 
the  pound,  they  were  rescued  by  0.,  acting  in  concert  with  D., 
and  the  latter,  who  lived  beyond  the  jurisdiction,  recovered 
possession  of  them.  0.  was  ]irosecuted  under  sect.  31  of  the 
Ordinance  and  fined  £5,  which  was  paid  to  F.,  who  subsequently 
sued  him  for  damages.  The  Magistrate  granted  absolution  on 
the  ground  that  no  damage  had  been  proved.  IJeld,  on  appeal, 
that  there  was  ^r«m«  ybfc/e  evidence  of  damage  exceeding  the 
amount  of  the  fine  and  that  the  case  must  therefore  be  remitted 
for  further  hearing.     Fourie  vs.  Ollett     ..  ..  ..  .•     454 

10, 1879,  G.  W.,  §  2.— See  Attorney 405 
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Paetnekship. — See  Practice     ..         ..         ..         ..         ..        395, 415 

Payment  by  Company  of  Brokebage  to  Dibectoe. — See  Joint 

Stock  Company  (2)  483 

1.  Pleading. — Exception. — Qaoler. —  Civil  Imprisonment — Act  20, 
1856,  §  18. — Computation  of  time. — Custom. — A.  sued  B.,  a 
gaoler,  for  damages  caused  by  the  unlawful  discharge  of  C, 
against  whom  A.  had  obtained  a  decree  of  civil  imprisonment. 
B.  pleaded  that,  while  the  law  required  the  maintenance  of  such 
prisoners  to  be  paid  for  weekly  in  advance,  the  instalment  due 
on  a  certain  day  had  not  been  paid  by  noon  of  that  day,  and 
that  he  had  thereupon  discharged  the  prisoner,  as  he  was  by  law 
entitled  to  do,  it  being  the  invariable  practice  of  the  gaol  in 
cases  of  this  kind  to  reckon  each  day  as  ending  at  noon  and 
every  fraction  of  a  day  elapsing  before  noon  as  a  whole  or  com- 
l)leted  day.  JMd,  on  exception,  that  the  plea  was  bad. 
Jiaudiess  \s.  Haaff ..  ..  ..  ..  ..  ..  ..      402 

2. See  Practice  (2)  415 

1.  Practice. — Partnership. — Joint    liability. — Exception    of  non- 

joinder.— R.  supplied  certain  goods  to  B.  and  P.,  who  were 
alleged  to  be  partners,  and,  P.  having  gone  away,  sued  B.  for 
tlieir  value  in  the  Magistrate's  court.  B.  pleaded  denial  but  at 
the  close  of  the  plaintiff's  case  applied  for  and  obtained  absolution 
from  the  instance  on  the  ground  of  the  non-joinder  of  P.  Held, 
on  appeal,  that,  no  exception  of  non-joinder  having  been  taken 
to  the  summons,  the  judgment  of  absolution  was  erroneous  and 
the  case  must  be  remitted  to  the  Magistrate  for  further  hearing. 
JioJ/es,  Nehel  &  Co.  vs.  Browne    ..  ..  ..  ..  .,      395 

2.  Pleading. — Exception. — Promissory  Note. — Agent. — Part- 
nership.— D.  sued  R.  and  J.  on  certain  promissory  notes  which 
had  been  made  in  D.'s  favour  by  R.  in  his  personal  capacity  and 
also  as  agent  for  J.  R.  confessed  judgment  but  J.  pleaded  that 
the  only  moneys  if  any  he  owed  D.  arose  from  expenses  incurred 
in  a  certain  mining  ventui-c,  in  which  D.  J.  and  R.  had  been 
jointly  interested,  and  that  R.  had  held  the  general  }X)wer  of 
both  D.  and  J.  at  the  time  of  the  said  venture  and  when  the 
notes  were  made,  but  that  the  said  power  had  been  subsequently 
revoked.  He  admitted  that  D.  had  made  disbursements  on 
account  of  the  said  venture  but  pleaded  that  he  had  been  unable 
to  obtain  any  account  thereof  and  was  therefore  unable  to  tender 
his  pro  rata,  share.  In  re-convention  he  repeated  that  such  dis- 
bursements had  been  made  by  D.,  and  alleged  that  exi)enses 
had  been  incurred  and  profits  realised,  while  R.  was  carrying  on 
the  work  on  behalf  of  all  parties,  and  claimed  an  account  of  dis- 
l)ursements  and  receipts.  D.  excepted  to  the  portion  of  the  plea, 
of  which  the  substance  is  above  set  forth,  as  vague,  embarrassing 
and  irrelevant,  and  also  to  the  counterclaim  as  not  disclosing 
any  cause  of  action.  The  Court  overruled  the  exception  to  the 
counterclaim  but,  while  holding  that  the  objection  to  the  plea, 
his  applying  only  to  certain  portions  thereof,  should  as  a  matter 
of  practice  have  been  taken  by  way  of  motion  to  strike  them  out, 
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sustained  the  objection  in  substance  on  the  grounds  alleged. 
Dixon  V9.  Reid  and  Johnston       ..  ..  ,.  ..  .,     415 

Principal  AND  Agent. — See  Joint  Stock  Company  (2)       ..  ..     483 

1.  Promissory  Notk. — See  Practice  (2)         ,.  ..  ..  ..415 

2. —Co-obligors. — Joint  and  several  liability. — J. 

and  L.  made  a  promissory  note,  beginning  "  we  promise,"  etc. 
I/eld,  on  the  authority  of  Kidson  vs.  Campbell  and  Jooste,  2 
Menz.  279,  that  the  Uability  thus  created  was  both  joint  and 
several.     Jacobson  vs.  Nitch         ..  .,  ..  ..  ..     449 

Proof  of  Contemplation. — See  Insolvency  ..  ..  ..  ..     435 

Provisional  Sentence. — Summons. — Provisional  sentence  refused 
on  a  promissory  note  when  the  signature  of  the  Registrar  was 
omitted  from  the  copy  of  the  summons  served  on  the  defendant. 
Lyons  and  Stone  vs.  Stibbs  ..  ..  ..  ..  ,.     439 

Quo  Warranto. — See  Village  Management  Board   ..  ..  ,.     420 

Kailway  Bye-Laws. — See  Indictment  (2)     ..  ..  ..  ..  492 

Relator. — See  Village  Management  Board   ..  ..  ..  ..  420 

Remittal. — See  Indictment  (5)         ..  ..  ..  ,.  ..  500 

Returning  Officer. — See  Village  Management  Board        ..  ..  420 

Rules  OF  Court  149,  152. — See  Attorney     ..  ..  ..  ,,  405 

329  (d).— See  Summons  (1)  433 

Service. — See  Summons  (1)    ..  ..  ..  ..  ..  ,.     433 

Splitting  Charges. — See  Indictment  (5)     ..  ..  ,.  ..     .500 

1.  Summons. — liule  of  Court  329   {d). — Service. — Agent. — In  an 
action  against  R.,  the  summons  was  served  on  a  clerk  of  H.,  who 
exhibited  to  the  Deputy  Sheriff  a  general  jx)wer  given  by  R.  to 
H.     H.  subsequently  stated  to  the  Deputy  Sheriff  that  he  de- 
clined to  accept  service  or  act  in  the  matter.     Held,  on  motion 
for  judgment  by  default  of  appearance,  that  the  service  was  bad. 
Colonial  Oovernment  vs.  Bobb     ..  ..  ..  ..  ..     433 

2. See  Provisional  Sentence         ..  ..  ..  ,.  ,.     439 

1,  2,  4.     Theft.— See  Indictment  (1,  3,  4)    ..  ..  492,  496,  499 

3. Confession.— Ord.  72,  §  28.— Act  17, 1867.— ^c^  19, 1884.— 

Where    a    prisoner   was   convicted   and  sentenced  under    the 
provisions  of  Act  17  of  1867,  on  a  charge  of  stealing  a  sheep, 
and  the  evidence  made  it  probable  that  the  sheep  had  died  and 
that  the  prisoner  was  guiltj',  if  at  all,  only  of  the  theft  of  portion 
of  the  carcase,  the  conviction  was  quashed.     AVhere  a  prisoner 
had  been  induced  by  threats  and  violence  to  make  certain  ad- 
missiuns  and  point  out  where  certain  profXTty,  which  he  was 
suspectai  of  having  stolen,  was  concealed  :  held,  that  all  the 
evidence  thus  extorted  must  be  rejected  as  inadmissible.     Queen 
vs.  Bostander  ..  ,,  ..  ..  ..  ,.  ..      496 

TBEfiPAss.— See  Ord.  16,  1847 454 

Ultra  Vires. — See  Joint  Stock  Company     ..  ..  ..         440,  483 
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Undue  Prkferekce. — See  Insolvency  ..  ..  ..  ..     435 

Unlawful  PossESSiOK. — See  Indictment  (4)..  ..  ..  ..     49'J 

Village  Management  Board. — Quo  Warranto. — Election. — 
Returning  Officer. — Relator. — Estoppel. — Acquiescence. — Acts 
29,  1881,  28,  1882,  7,  1884.— At  an  election  of  a  Village 
Management  Board,  no  voters'  list  had  been  prepared  by  the 
Magistrate  in  the  manner  prescribed  by  law  but  a  list  was  used 
which  contained  the  names  of  all  persons  legally  qualified  to 
vote.  This  list  had  been  prepared  by  R.,  who  was  an  unsuccess- 
ful candidate  at  the  election,  and  who  thereupon  applied  to  the 
Court  to  set  it  aside,  on  the  grounds  il^t^r  alia  of  the  absence  of 
a  proper  voters'  list  and  also  that  the  chairman  of  the  meeting 
and  returning  officer,  D.,  had  himself  been  nominated  and 
elected  as  one  of  the  members  of  the  Board.  It  appeared  that 
D.  was  the  only  person  qualified,  as  a  Justice  of  the  Peace,  to 
preside  at  the  meeting  and  that  on  this  as  on  previous  occasions 
he  had  done  so  and  been  a  candidate  without  any  objection 
being  taken.  The  votes  had  been  checked  by  scrutineers  ap- 
pointed by  the  meeting  and  R.  had  admitted  the  correctness  of 
the  result.  The  Court  refused  to  set  aside  the  election.  Roth- 
man  \?,.  Du  Preez  and  otliers      ..  ..  ..  ..  ..      420 
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RoLFES,  Nebel  &  Co.  vs.  Browne. 

Practice. — Partnership. — Joint  liahility. — Exception  of 
non-joinder. 

B.  supplied  certain  goods  to  B.  and  P.,  ivho  were  alleged  to  he 
partners,  and,  P.  having  gone  aivay,  sued  B.for  their  value 
in  the  Magistrate's  Court.  B.  pleaded  denial  hut  at  the  close 
of  the  plaintiffs'  case  applied  for  and  obtained  absolution 

from  the  instance  on  the  ground  of  the  non-joinder  of  P. 
Held,  on  appeal,  that,  no  exception  of  non-joinder  Imving 
been  taken  to  the  summons,  the  judgment  of  absolution  was 
erroneous,  and  the  case  must  be  remitted  to  the  Magistrate 

for  further  hearing. 

This   was   an   appeal   from   the  Assistant   I\ragistrate   of      ju^^^ 
Kimberloy,  before  whom  the  plaintiffs  had    sued   the  de-  Koifes~xetiei  & 
fendant  for  £47   16s.   for  goods  sold   and    delivered.     The  ^''^•^'■^'■''*"^- 
defendant  pleaded  a  denial  of  the  debt.     It  appeared  from 
the  evidence  for  the  plaintilVs  that  the  defendant  had  stated 
that  he  was  going  into  partnership   witli  one    Primmer   as 
contractors  for  the  supply  of  refreshments  during  a  cricket 
tournament  and  the  plaintiffs  had  accordingly  sold   wines, 
spirits,  etc.  to  the  amount  claimed,  the  delivery  notes  being 

Vol.  v.— Paut  III.— G.  W.  2  E 
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Rolfes,  Nebel  & 


addressed  to  '*  Messrs  Browne  and  Piimmer,"  and  the  receipts 
for  the  goods  delivered  having  been  signed  by  Primmer. 
Co.  w.  Browne,  rphg  defendant  subsequently  admitted  that  he  was  liable 
jointly  with  Primmer,  who  was  said  to  have  gone  to  the 
Gold  Fields.  When  the  defendant  pleaded  to  the  claim,  he 
had  no  legal  representative  ;  but,  the  hearing  having  been 
adjourned,  an  attorney  appeared  on  his  behalf  who,  on  the 
closing  of  the  case  for  the  plaintiffs,  applied  for  absolution 
from  the  instance  on  the  ground  that  it  was  a  partnersliip 
transaction  and  the  other  partner  had  not  been  joined.  The 
Magistrate  on  this  ground  granted  absolution  with  costs  and 
the  plaintiffs  appealed. 

Solomon,  for  the  appellants,  argued  that  the  exception  of 
non-joinder  should  have  been  taken  in  limine,  and  not  by 
way  of  application  for  absolution  after  the  close  of  the 
plaintiffs'  case.  He  referred  to  Voet,  44,  1,  6  ;  Behher  vs. 
Meyring,  2  Menz.  436 ;  Dicey  on  Parties,  1st  Ed.  230,  506. 
The  only  defence  raised  by  the  plea  was  a  denial  of  the  debt 
and  this  could  not  be  supported  by  evidence  that  the  con- 
tract was  a  joint  one:  Uice  vs.  Shute,  1  Sm.  L.  C.  6th  Ed. 
511  and  note,  at  p.  517;  Knijsna  Wharf  Co.  vs.  Holbery, 
1  Juta,  811.  [Laurence,  J.P.,  referred  to  Haarhof  vs. 
Cajie  of  Good  Hope  Banh,  4  II.  C,  304  and  cases  cited  at 
p.  312.] 

Hojiley,  C.P.,  contra,  admitted  that  the  objection  should 
have  been  taken  by  way  of  exception,  but  the  rules  of 
pleading  were  not  to  be  too  rigidly  construed  in  IMagistrates' 
Court  cases.  In  the  present  case  when  the  respondent 
pleaded  he  had  no  legal  adviser.  The  rule  that  a  plea  in 
abatement  should  be  taken  at  the  beginning  of  the  case  was 
intended  to  protect  the  plaintiff  from  surprise,  but  in  this 
case  the  plaintiffs  know  perfectly  well  that  it  was  a  joint 
transaction,  and  it  appeared  from  the  evidence  that 
Primmer  was  the  person  held  out  as  responsible  for  the 
liquor  supplied.  According  to  the  evidence,  Primmer's  wife 
was  carrying  on  his  business  here  and  the  JVIagistrate  must 
be  presumed  to  have  held  that  he  was  still  domiciled 
here.  [The  CouiiT  pointed  out  that  even  if  the  exception 
had  been  taken  at  the  proper  time,  it  did  not  appear  that 
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the    defendant    would    in     the     end    have    derived    any        i8'»- 

,  .  ^  July  15. 

substantial  advantao;e  from  its  beinff  sustained.!     Still  the  „  „  — r .  .  ^ 
plaintiffs  sliould  have  brouf^ht  their  action  in  proper  form  t;o. «.  Browne, 
and  the  defendant  was  entitled  to  the  benefit  of  any  legal 
defence. 

Solomon,  in  reply,  referred  to  Aurefs  Trustee  vs.  Fienaar, 
3  .Tuta,  40.  If  this  was  a  joint  transaction,  the  defendant 
could  have  been  sued  without  joinder  for  his  i^ro  rata  slum*, 
and  if  a  partnership  he  is  liable  in  solidum  and  therefore  not 
prejudiced  by  the  non-joinder. 

Laurence,  J.P.  : — There  can  be  no  doubt  as  to  tlio 
correctness  of  the  principle,  contended  for  on  behalf  of  tlio 
appellants,  that  tlie  non-joinder  of  one  who  sliould  have  been 
made  a  co-defendant  is  in  the  nature  of  a  dilatory  exception 
and  should  therefore  be  taken  initio  litis ;  and  the  only 
difficulty  that  I  have  felt  is  as  to  the  extent  to  which  these 
rules  of  procedure  should  be  insisted  on  and  enforced  in  the 
practice  in  Magistrates'  Courts,  where  parties  cannot  be 
expected  to  be  always  in  a  position  to  avail  themselves  of  the 
best  legal  advice.  For  this  reason,  if  in  the  present  case  it 
could  be  shewn  that  the  defendant  would  be  prejudiced  by  a 
strict  adherence  to  the  rule,  I  should  not  be  disposed  to  press 
it  too  far,  but  should  rather  incline  to  regard  the  judgineut 
as  practically  equivalent  to  one  of  "  exception  of  nonjoinder 
sustained,"  and  to  alter  its  form  accordingly.  But  if  this 
were  done  in  the  present  case,  it  does  not  appear  that  it 
would  in  any  way  affect  the  question  of  the  defendant's 
ultimate  liability  but  would  simply  involve  the  additional 
expense  of  beginning  the  action  de  novo.  If  this  is  to  be 
regarded  as  a  joint  liability,  the  defendant  could  clearly  be 
sued  for  liis  share  without  joining  I^-iinmer  as  a  co- 
defendant  ;  if  on  the  other  hand,  as  the  Magistrate  seems  to 
have  held,  there  was  a  partnership  and  the  other  partner  has 
not  ceased  to  bo  domiciled  within  the  jurisdiction,  tlui 
plaintiffs  would  simply  have  to  join  him  und  servo  him  with 
the  summons  in  the  ordinary  manner,  and  the  defendant 
wT)uld  still  be  liable  to  execution  fur  the  whole  amount  of  the 
debt.  In  these  circumstances,  and  as  it  is  clear  that  the 
judument  of  absolution   was  technically   wrong,  the  appeal 

'  2  E  2 
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Juki's  raust  be  allowed  with  costs  and  the  case  remitted  to  the 
RoifeTNcbei  &  Magistrate  for  further  hearing,  the  costs  in  the  Court  below 
Co.  w.  Browne.  ^^  ^bide  the  result. 

Solomon  and  Cole,  JJ.,  concurred. 

[Appellants'  Attorneys,  Caldecott  &  Bell.    "1 
Respondent's  Attorney,  Bee  von.  J 


Au''.  15. 


Fourie  vs.  .Smith. 


FouRiE  VS.  Smith. 
Defamation. — Costs. 


F.,  having  impounded  certain  mules  belonging/  to  S.,  the  latter, 
in  the  presence  of  witnesses,  charged  F.  ivith  heing  a 
vagabond  and  a  rascal,  and  added  that,  having  squandered 
his  money  in  litigation,  he  was  now  endeavouring  by 
nnlatvfully  impounding  the  mules  to  obtain  money  with 
which  to  procure  drink.  F.  thereupoyi  sued  8.  for 
slander  and  8.  ptleaded  the  general  issue  and  also  brought 
a  counterclaim  for  ivrongfully  impounding  the  mules. 
Tlie  Magistrate,  after  hearing  the  evidence  for  the  plain- 
tiff, intimated  that  he  was  prepared  to  dismiss  the  case  on 
the  ground  of  its  triviality,  and  suggested  that  the  counter- 
claim slioidd  be  ivithdraivn  and,  this  having  been  done, 
gave  judgment  for  tlie  defendant  with  costs.  Held,  on 
appeal,  that  a  prima  facie  case  of  defamation  had  been 
made  out,  and  the  case  must  therefore  be  remitted  to  the 
Magistrate  for  fiirther  hearing,  all  costs  to  abide  the 
residt. 

J.  Fourie  sued  G.  Smith  l)efore  the  Kesident  ]\Iagistrate 
of  Beaconsfield  for  slander.  It  appeared  tliat  the  plaintiff 
liad  impounded  some  mules  belonging  to  tlio  defendant,  and 
some  discussion  took  place  between  them  on  the  subject,  in 
the  presence  of  one  liOurens  and  one  of  the  plaintiff's  sons, 
in  the  course  of  which  the  defendant,  speaking  in  Dutch, 
used  expressions  to  the  following  effect:  "You  are  a 
vagabond  and  an  old  rascal  {schdni),  you  were  an  eld  rascal 
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when  you  came  from  Caledon ;  you  have  spent  all  your  i"*'- 
money  on  going  to  law  (uitprocedeerd),  and  have  now  — 
nothing  to  bay  drink,  so  you  try  to  get  money  out  of  my  Smuh. 
pocket  by  unlawfully  {omvettig)  impounding  my  mules." 
The  plaintiff  sued  for  £20  damages  for  defamation  of 
character.  The  defendant  pleaded  the  general  issue,  and 
brought  a  counterclaim  for  £5  damages  for  unlawfully 
impounding  the  muies.  The  plaintiff  and  his  witnesses 
proved  the  use  of  the  words  complained  of,  and  Lourens  said 
that  the  imputation  had  affected  his  opinion  of  the  plaintiff. 
The  defendant,  on  a  suggestion  from  the  Magistrate,  called 
no  witnesses,  and  withdrew  the  counterclaim,  and  judgment 
was  then  given  for  the  defendant  with  costs.  Against  this 
judgment  the  plaintiff'  appealed.  The  Magistrate  in  his 
reasons  said  :  "  After  hearing  the  evidence  for  the  plaintiff, 
the  case  seemed  to  me  so  trivial  and  absurd  that  I  was 
much  surprised  it  had  ever  been  brought  into  Court,  and  I 
had  no  hesitation  in  dismissing  it." 

Solomon,  for  the  appellant,  argued  that  the  language  was 
actionable,  and  that  whatever,  according  to  English  law, 
would  support  an  action  of  libel  was  sufficient,  according  to 
the  Colonial  law,  to  support  an  action  for  verbal  defamation. 
He  referred  to  Webster's  English  Dictionary  and  Calisch's 
Dutch  Dictionary  to  shew  that  the  words  '*  vagabond  "  and 
"schelm"  were  always  used  in  an  injurious  sense.  Moreover 
the  latter  part  of  the  slander  shewed  the  sense  in  which  the 
former  words  were  used.  .  There  was  a  clear  imputation  that 
the  plaintiff  was  guilty  of  deliberate  dishonesty  and  unlawful 
conduct  in  order  to  obtain  means  to  gratify  his  desire  for 
drink.  There  was  no  plea  that  the  words  were  used  in  rixa 
or  by  way  of  retort  under  provocation,  neither  was  there  any 
evidence  to  that  effect,  and  tlie  jMagistrate  should  at  all 
events  have  given  the  plaintiff  nominal  damages  and  costs, 

Uopley,  C.P.,  for  the  respondent,  contended  that  the  words 
first  complained  of  were  merely  vulgar  abuse  and  not  action- 
able, while  as  to  the  more  specific  charge  made  by  the 
defendant  it  was  in  fact  made  as  an  assertion  of  his  lejral 
rights.  To  say  that  a  man  had  acted  unlawfully  was  no 
slander,  nor  yet  to  add  that  his  object  was  to  "procure  drink. 
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^  —         entitled  to  exercise  his  discretion,  and  he  had  not  acted 

Fourie  w. 

Smith.  unreasonably  in  dismissing  the  claim.  If  the  Court  thought 
otherwise,  the  case  should  be  remitted  in  order  to  afford  the 
defendant  an  opportunity  of  giving  evidence,  as  it  was  on 
a  suggestion  of  the  Magistrate,  and  on  his  expression  of 
opinion  that  there  was  no  case,  that  the  counterclaim  had 
been  withdrawn.  He  referred  to  Powel  vs.  Price,  1  Menz. 
500,  and  Wolff  vs.  Van  Hellings,  ib.  529. 

Solomon,  in  reply,  referred  to  Cooper  vs.  Nixon,  Buch. 
1874,  5. 

Laurence,  J.P.  : — This  is  a  case  in  which  I  certainly  feel 
considerable  reluctance  and  hes^itation  in  interfering  with 
the  decision  of  the  Magistrate  and  should  be  glad,  if 
possible,  to  support  it.  The  Magistrate  however,  as  appears 
from  his  reasons,  has  dismissed  the  case  simply  because  he 
considered  it  "trivial  and  absurd"  and,  an  appeal  having 
been  brought,  we  have  now  to  decide  whether  sufficient 
ground  has  been  shewn  for  the  judgment  which  he 
delivered.  Now  it  seems  to  me  that  if  this  were  a  case  of 
libel,  tried  in  the  English  Courts  at  nisi  2^^ius,  the  first 
question  which  the  Judge  would  have  to  leave  to  the  jury 
Avould  be  whether  it  was  a  libel  or  not;  and  the  jury  might 
in  certain  cases  find  that  there  was  a  libel,  but  at  the  same 
time  that  it  was  of  so  "trivial  and  absurd  "  a  character  that 
the  requirements  of  the  case  would  be  satisfied  by  a  verdict 
for  merely  nominal  or  even  contemptuous  damages.  And  if 
the  Magistrate  in  the  present  case  had  arrived  at  such  a 
conclusion,  I  do  not  think  this  Court  would  have  been  either 
able  or  willing  to  interfere  with  his  decision.  The  first 
question,  as  I  have  said,  is  whether  the  words,  the  use  of 
which  does  not  seem  to  have  been  disputed,  were  defamatory 
or  not.  As  the  plaintiff's  counsel  admitted,  it  is  clear  thut 
they  do  not  fall  within  any  of  the  categories  which  would 
support  an  action  for  verbal  sbmdcr  under  the  English  law. 
Vtnt  he  went  on  to  contend  that  anything  which  was 
libellous  under  English  law  would  support  an  action  Utr 
verbal  as  well  as  for  written  defamation  under  the  law  of 
this    Colony.      Well,   that   is  a   very   broad    piojiosition,  to 
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which  I  do  not  wish  to  be  understood  to  assent,  and  1  should  '"^»- 
prefer  to  adhere  to  the  more  qualified  view  of  the  subject  f^;^^ 
which,  after  discussing  the  authorities,  I  expressed  in  a  smith, 
considered  judgment  in  the  case  of  Bojeshj  vs.  Boss,  4  H.C. 
at  pp.  159,  160,  and  which  it  is  therefore  unnecessary  to 
now  repeat.  Now  it  seems  to  mo  that  if  the  defendant  had 
confined  himself  to  calling  the  plaintiif,  in  the  presence  of 
witnesses,  a  "  vagabond  "  and  a  "  sehelm,"  this  would  have 
been  "mere  vulgar  abuse,"  and  it  would  be  intolerable  if 
actions  could  be  brought  on  every  occasion  when  such 
language  was  employed.  Neither  is  the  case  carried  any 
further  by  tlie  defendant's  subsequent  remark  to  the  effect 
that  the  plaintiff's  rascality  was  of  no  recent  origin,  but  had 
characterized  his  conduct  wlien,  or  before,  he  came  from 
Caledon,  whenever  that  may  have  been.  Then  he  went  on 
to  say  that  the  plaintiff  had  wasted  his  substance  in 
litigation ;  but  this  also  was  not  in  itself  actionable,  and  I 
think  that  counsel,  for  the  sake  of  the  profession,  ought 
scarcely  to  contend  that  it  is  a  slander  to  describe  a  man  as 
possessing  a  litigious  temperament.  The  gravamen  of  the 
charge,  however,  appears  to  lie  in  the  concluding  words,  and 
even  as  to  these  it  may  be  said  that  the  defendant  was 
perfectly  entitled  to  express  his  opinion  that  the  plaintiffs 
conduct  in  impounding  his  mules  was  an  unlawful  pro- 
ceeding. But  when  he  went  on  to  allege  not  only  that  the 
plaintiffs  conduct  was  unlawful,  but  that  he  was  actuated  by 
a  sinister  motive,  namely,  that  of  extorting  money  from  his 
neighbour's  pocket  with  which  to  satisfy  his  craving  for 
drink — for  that  seems  to  be  the  only  reasonable  construction 
of  the  language  employed — 1  am  bound  to  say  that  such 
language,  used  of  a  father  in  the  presence  of  his  son  and 
also  of  a  third  party,  who  evi<leutlv  regarded  it  as  convevino- 
a  serious  imputation,  appears  to  me  to  be  defamatory 
language,  and  therefore  language  for  the  use  of  which  tiie 
plaintiff,  if  he  thought  it  worth  while,  and  however  low 
might  be  the  measure  uf  damages,  was  entitled  to  brino-  hi,s 
action.  On  this  point  therefore  the  Magistrate's  judgment 
cannot  be  supported  ;  but  as  it  appears  that  it  was  in 
consequence  of  the  view  taken  by  the  ^[agistrate  of  the 
plaintiff's  case  that  the  defendant  abstained  from  calli]i<>-  anv 
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evidence,  I  think  it  is  only  fair  that  an  opportunity  should 
now  be  afforded  him  of  doing  so.  The  Court  therefore  will 
remit  the  case  to  the  Magistrate  for  further  hearing,  with  an 
intimation  that  a  prima  facie  case  of  defamation  has  been 
made  out,  and  that  the  defendant  should  therefore  have  an 
opportunity  of  giving  evidence,  if  he  wishes  to  do  so,  in 
support  either  of  his  plea  or  of  liis  counterclaim  or  of  both. 
I  think  that  the  costs,  including  the  costs  of  this  appeal, 
should  abide  the  result. 


Solomon  and  Oole,  J  J.,  concurred. 

r Appellant's  Attorney,  D.  J.  Uaarhoff.    "1 
LRespondent's  Attorney,  De  Kock.  J 


Kaudiess  vs.  Kaaff. 


Ang.  22. 

Kaudiess  vi. 
liaafl'. 


Pleading. — Exception. — Gaoler. — Civil  Imprisonment. — Act 
20,  1856,  §  18. — Computation  of  Time. — Custom. 

A.  sited  B.,  a  gaoler,  for  damages  caused  hy  the  unlawful 
discharge  of  C,  against  whom  A.  had  obtained  a  decree 
of  civil  imprisonment.  B.  pleaded  that,  while  the  law 
requires  the  maintenance  of  such  ^irisoyiers  to  he  paid  for 
weehly  in  advance,  the  instalment  due  on  a  certain  day 
had  not  been  paid  by  noon  of  that  day,  and  that  he  had 
thereupon  discharged  the  pirisoner,  as  he  was  by  law 
entitled  to  do,  it  being  the  invariable  practice  of  the  gaol 
in  cases  of  this  kind  to  reckon  each  day  as  ending  at  noon 
and  every  fraction  of  a  day  elapsing  before  noon  as  a 
ichole  or  completed  day.  Held,  on  exception,  that  tlie 
2Jlea  u'as  bad. 

Argument  on  exception.  The  plaintiff  sued  the  defendant, 
who  was  the  gaoler  at  Kimbcrley,  for  damages  for  the  un- 
lawful release  of  one  Collins,  against  whom  the  plaintiff  had 
obtained  a  decree  of  civil  imprisonment  for  a  judgment 
debt.  The  declaration  alleged  that  Collins  had  been  dnly 
arrested  (jii  June  25,  and  on  that  date  })laced  in  the  custody 
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of  the  defendant  by  the  Messenger  of  the  Magistrate's  Court,  auk'w. 
but  on  July  1  following  the  defendant  had  wrongfully  and  luudiMSM. 
unlawfully  released  him  before  he  had  paid  the  debt,  and 
before  the  expiration  of  the  period  for  which  the  decree 
had  been  granted  by  the  Magistrate,  and  without  having  any 
authority  for  such  discharge,  whereby  the  plaintiff  had 
sustained  damage.  The  defendant  pleaded  that  Collins  was 
handed  over  to  his  charge  at  9.30  a.m.  on  June  25,  together 
with  the  sum  of  17s.  6d.  for  his  maintenance  for  seven  days. 
The  next  paragraph  of  the  plea,  paragraph  3,  was  as 
follows : — 

*'  The  defendant  further  says  that  the  invariable  practice  in  the  said 
Kimberley  Prison — which  practice  he  found  estabhshed  ii^wn  his  appoint- 
ment as  gaoler  in  the  said  prison  and  which  he  has  continued  ever  since — 
with  regard  to  persons  undergoing  terms  of  civil  imprisonment  by  virtue 
of  warrants  issued  by  the  Resident  Magistrate  has  been  to  reckon  each 
day  of  imi)risonment  as  ending  at  12  o'clock  noon,  and  all  fractions  of  a 
day  elapsing  before  12  o'clock  noon  as  a  whole  or  completed  day,  and  to 
discharge  at  the  said  hour  of  noon  all  such  persons  as  were  then  entitled 
to  be  discharged  or  whom  the  gaoler  might  then  lawfully  discharge." 

The  plea  went  on  to  allege  that  the  period  of  seven  days 
for  which  maintenance  money  had  been  paid  in  advance  as 
required  by  law  expired  at  noon  on  July  1,  and  at  that 
time  no  further  sum  for  maintenance  had  been  paid  to 
the  defendant,  whereupon  he  discharged  the  said  Collins  as, 
by  virtue  of  the  provisions  of  section  18  of  Act  20  of  1856, 
as  qualified  by  the  tariff  of  fees  and  charges  established  by 
Ord.  20,  1874,  G.  W.,  he  lawfully  might  do  and  this  was 
the  grievance  complained  of.  The  defendant  added  that  he 
had  acted  without  negligence  and  bond  fide  in  accordance 
with  the  said  practice  above  set  forth.  The  plaintiff  ex- 
cepted to  the  third  paragraph  of  the  plea  on  the  ground 
that,  even  if  the  facts  stated  therein  were  correct,  they 
afforded  no  answer  to  the  declaration. 

Solomon  appeared  for  the  plaintiff. 

The  Court,  after  reading  the  plea,  callL-d  on 

llojjcij,    C.P..  for    tht;    dofendant,    who    :>ubniittc(l    as    a 
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1889^  matter  of  practice  that,  instead  of  excepting,  the  plaintiff 
Randi^o  should  havc  applied  to  strike  out  the  paragraph  complained 
liaaff.  of  as  irrelevant.  [Laurence,  J.P.,  said  that  the  point 
taken  seemed  to  go  to  the  root  of  the  defence  as  pleaded 
and  could  therefore  properly  be  raised  by  way  of  exception.] 
He  then  argued  that  the  defence  raised  was  a  good  plea  of 
custom,  which  could  modify  the  general  rule  of  law  that  the 
day  terminates  at  midnight.  The  plea  was  that  the  practice 
was  invariable  in  the  case  of  civil  prisoners  under  Magistrate's 
Court  decrees,  and  on  the  face  of  it  it  was  reasonable,  for  the 
gaoler  could  not  be  expected  to  discharge  prisoners  at  mid- 
night. The  custom  being  invariable,  the  plaintiff's  agent 
must  be  taken  to  have  been  aware  of  it  and,  the  rule  as  to 
the  payment  of  maintenance  money  in  advance  not  having 
been  complied  with,  the  defence  pleaded,  taken  as  a  whole, 
shewed  good  ground  for  the  discharge  complained  of. 

Laurence,  J.P  : — It  is  clear  that  this  exception  must  be 
allowed.  Collins  having  been  given  into  the  defendant's 
custody  on  the  morning  of  June  25,  and  the  maintenance 
money  having  then  been  paid  for  a  week  in  advance,  as 
required  by  law,  it  must  be  taken  to  have  been  paid  up  to 
and  including  July  1 ;  and  if  in  the  course  of  that  day  no 
further  payment  had  been  made,  the  gaoler  would  have  been 
entitled  at  its  expiration  to  discharge  the  prisoner  forth- 
with, as  provided  by  sect  18  of  Act  20  of  185G.  But  ho 
took  it  upon  himself  to  discharge  him  at  noon  on  that  day 
and  now  pleads  that  in  doing  so  he  acted  in  accordance 
with  "  the  invariable  practice  in  the  said  Kimbcrley  prison." 
Now  if  a  defence  of  custom  is  to  be  set  up,  the  custom  must 
be  of  a  reasonable,  general,  and  notorious  character.  It  seems 
impossible  to  describe  in  such  terms  a  practice  prevailing 
in  a  particular  prison ;  at  all  events  it  is  n(jt  so  described 
in  the  plea  now  excepted  to,  and  even  if  it  had  been  it  is 
extremely  doubtful  whether  such  a  "  practice "  could  be 
allowed  to  override  the  general  priMci[»les  of  hiw  witli  regard 
to  the  c()m})utation  of  time.  The  exception  must  thercibre 
bo  alh)\ved  with  costs  but  the  defendant  will  have  leave  to 
amend  his  plea  within  48  hours.  I  would  however  suggest 
that,  as  the  case  is  obviously  one    in    whicli    it    would    be 
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unfortunate  if  avoidable  expense  were  incurred,  and  as,  on  ad^m 
the  facts  as  alleged,  it  does  not  appear  likely  that  the  Randi^M. 
amount  of  damage  provable  at  the  trial  would  be  very 
great,  it  may  be  worth  while  for  the  defendant  to  consider 
whether,  in  the  circumstances,  the  more  prudent  course 
would  not  be  to  make  some  reasonable  tender  to  the 
plaintiff. 

Solomon  and  Cole,  JJ.,  concurred. 

fPIalntifTs  Attorney,  D.  .1.  IIaariioff.  "1 

LDefcudant's  Attorney?,  Cogiilan  &  Cogiilan.  J 


Ex  p.  Irving. 

Attorney. — Judges  cJerh. — Rules  of  Court  149,  152. — Ord.  10, 

187U,  G.  W.,  §  ±—Acts  4  of  1858,  12  of  1858,  10  of  1873, 

39  of  1877  and  27  of  1883, 

/.  served  as  cleric  to  a  Judge  for  two  years  and  a  half.  After 
an  interval  of  over  five  years,  during  which  he  served  as 
cleric  to  a  harrister,  obtained  the  University  degrees  in  Arts 
and  Law  and  was  admitted  as  an  advocate,  he  applied  to 
have  his  name  removed  from  the  roll  of  advocates  a.nd 
hecame  articled  to  an  attorney.  A  year  afterwards,  he 
applied  for  an  order  alloicing  him,  to  count  his  service  tvith 
the  Judge  towards  the  period  required  prior  to  his 
admission  as  an  attorney.  The  Court,  on  the  autJiority  of 
previous  decisions,  granted  the  application  hut  only  on 
condition  that  I.  served  his  present  articles  for  two  con- 
secutive years  hefore  a  [plying  for  admission. 

Must  a  candidate  for  admission  as  an  attorney,  who  has 
ohtained  the  LL.B.  degree,  also  pass  the  lower  University 
examination  for  the  certificate  of  proficiency  in  law  and 
jurisprudence  ?     [Not  decided.] 

Semble,  tlie  provisions  of  Ord.  10,  1879,  G.  W.,  §  2,  ^cith 
regard  to  tlie  continuity  of''  mixed  service,'"  are  no  longer 
in  force  since  the  annexation  of  Griqualand  Wed  under 
Act  39  of  1877. 
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Aifg^M  ^^^^  ^^  *  petition  for  an  order  that  the  applicant's  period 

sept^6.  of  service  as  clerk  to  a  judge  might  be  taken  into  account 
£e p.  Irving,  in  calculating  the  period  of  service  as  an  articled  clerk 
required  by  law  prior  to  his  admission  as  an  attorney.  The 
petition  stated  that  the  applicant  who,  in  June,  1880,  had 
matriculated  in  the  Cape  University,  in  the  following  October 
was  appointed  Clerk  to  Mr.  Justice  Barry,  Judge  President 
of  the  Eastern  Districts  Court,  which  position  he  resigned  in 
March,  1883,  with  a  view  to  pursuing  his  studies  and 
ultimately  passing  the  University  examination  for  the 
degree  of  Bachelor  of  Laws.  In  June  1883  he  passed  the 
University  Intermediate  examination  in  Arts,  and  in  1884 
graduated  as  a  Bachelor  of  Arts,  it  being  necessary,  under 
the  University  regulations,  for  candidates  to  obtain  this 
degree  before  proceeding  to  that  in  law.  He  then  resumed 
his  legal  studies  as  clerk  to  an  advocate  practising  before 
the  Eastern  Districts  Court  at  Grahamstown,  with  whom  he 
continued  for  a  period  of  about  two  years,  viz.,  from  July 
1884  to  July  1886,  and  by  whom  he  was  instructed  in  the 
knowledge  and  practice  of  the  law,  but  his  appointment  as 
clerk  to  the  said  advocate  was  not  in  writing.  In  June  1885 
he  passed  the  preliminary  and  in  June  1886  the  final 
examination  for  the  degree  of  Bachelor  of  Laws  and  shortly 
after  passing  the  latter  examination,  which  entitled  him  to 
admission  as  an  advocate,  was  so  admitted  and  enrolled.  He 
continued  to  practice  as  an  advocate  till  July  1888,  when  he 
applied  to  have  his  name  removed  from  the  roll,  with  the 
view  of  being  articled  to  an  attorney,  and  immediately  after 
obtaining  this  order  became  articled  to  an  attorney  of  the 
High  Court  whom  he  had  duly  served  as  clerk  up  to  the 
present  date.     He  now  applied  as  above. 

Solomon,  for  the  petitioner,  said  that  the  object  of  the 
a})plication  was  to  enable  the  applicant,  by  adding  the  period 
of  his  service  as  clerk  to  a  Judge  to  that  of  his  present 
articles,  to  apply  for  his  admission  forthwith  as  an  attorney. 
He  referred  to  the  provisions  of  Rule  of  Court  152  and  the 
recent  case  of  ex  p.  Kotze,  reported  in  the  Caj^e  Times  of 
August  13,  1889,  where  the  Supreme  Court  on  the  authority 
of  previous  decisions  had  held  the  })rovision!^   of  the   above 
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rule,  as  to  service  with  a  Judge,  to  apply  to  cases  where  the      ;^|,*"22 

candidate  had  passed  the  University  examination  and  ac-       septus. 

cordingly  applied  for  admission  as  an  attorney  after  three    Exp.ining. 

years'  service  instead  of  five.     The  only  distinction  in  the 

present  case  was  that  the  service  had  not  been  continuous, 

but  the  Court  had  in  several  cases  dispensed  with  continuity 

where  sufficient  cause  for  the  interruption  had  been  sliewn. 

He  referred  to  In  re  Lance,  Bucli.  1879,  78 ;  In  re  Johnson, 

1  Juta,  40;  Ex  p.  Smith,  4  Juta,  170;    Ex  p.  Van  Zyl,  6 

Juta,  316.     [Laurence,  J.P.,  suggested  that  the  reason  for 

requiring  continuity  of  service  was  to  ensure  continuity  of 

legal  studies,  a  requirement  which  might  fairly  be  held  to 

have  been  substantially  fulfilled  in  the  present  case.]     The 

facts  stated  in  the  petition  shewed  that  the  case  was  a  very 

strong  one  on  the  merits. 

Guerin,  who  was  instructed  to  oppose  on  behalf  of  the 
Incorporated  Law  Society,  who  had  been  served  with  notice 
of  the  application,  said  that  this  was  not  an  application 
under  the  Rule  of  Court,  but  under  sect.  3  of  Act  12  of 
1858,  which  required  service  for  "three  consecutive  years" 
as  a  condition  of  eligibility  for  admission.  This  was  a 
stronger  expression  than  "continued  to  be  actually  em- 
ployed "  in  Rule  149,  to  which  Rule  152  referred.  In  Kotzes 
case  the  service  had  been  continuous,  and  if  this  were  a  case 
of  five  years'  service  the  authorities  cited  would  doubtless 
cover  it ;  but  the  application  was  admittedly  made  with  a 
view  to  admission  after  three  years,  which  was  regulated  by 
the  express  words  of  the  statute.  [Solomon,  J.,  pointed  out 
that,  under  Act  27  of  1883,  §  14,  all  candidates  were  now 
required  to  pa?s  the  University  examination,  and  Van  ZijTs 
case  appeared  to  be  on  the  same  footing  as  the  present.] 

Solomon  replied. 

Cur.  adv.  vult. 

Postea  (September  5), — 

Laurence,  J. P.,  said : — This  was  an  application  for  an 
order  of  the  Court  to  allow  the  petitioner,  who  was  articled 
to  an  attorney  of  this  Court  in  July,   1888,  to  count  hif 
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a"^^22  period  of  service,  as  clerk  to  a  judge,  from  October,  1880, 
Sept.  s.  to  March,  1883,  as  a  portion  of  the  period  of  such  service 
Exp.irriug.  required  by  law  prior  to  his  admission  as  an  attorney.  The 
application  was  opposed  on  behalf  of  the  Incorporated  Law 
Society,  on  the  ground  that  the  service  liad  not  been  con- 
tinuous or  for  "  throe  consecutive  years,"  as  required  by  Act 
12  of  1858,  Section  3.  As  I  said  when  we  reserved  judgment 
the  Court  is  always  glad  in  a  case  of  this  kind  to  have  the 
views  of  the  Law  Society  represented  to  it,  and  the  Society 
in  my  opinion  is  discliarging  one  of  its  most  useful  functions 
in  subjecting  applications  of  this  kind  to  a  careful  scrutiny. 
It  was  admitted  on  behalf  of  the  petitioner  that  his  object 
was,  if  this  application  was  acceded  to,  to  at  once  apply  for 
an  order  for  his  examination  under  Uule  of  Court  293,  made 
applicable  to  this  Court  by  liule  3G2,  as  to  his  qualifications 
for  admission  forthwith.  Now  as  to  the  reasons  for  the 
breach  of  continuity  in  service,  to  which  the  Law  Society 
objects,  and  which  are  fully  set  forth  in  the  petition,  it  is 
unnecessary  to  recount  the  facts  in  detail.  It  is  sufficient 
to  observe  that  while  on  the  one  hand  the  employment  by 
the  petitioner  of  the  time  which  has  elapsed  appears  to  have 
been  entirely  creditable,  on  the  otlier  hand,  it  does  not 
appear  that  he  ever  formed  the  intention  of  becoming  an 
attorney,  or  directed  his  studies  to  that  end,  until  lie 
became  articled  to  Mr.  Fitzpatrick  rather  more  than  a  year 
a^o.  Now  the  case  is  one  in  which,  in  view  on  the  one 
hand  of  the  precedents  which  have  been  cited  in  the 
petitioner's  favour,  and  on  the  other  of  the  grounds  of 
objection  which  have  been  very  properly  brought  to  our 
notice,  we  have  felt  considerable  difficulty  as  to  our  decision  ; 
and  I  therefore  think  it  is  desirable  to  trace,  as  briefly  as 
possible,  the  history  of  the  law  and  practice  in  these 
matters.  In  the  first  place,  it  was  provided  by  Ilule  of 
Court  149,  promulgated,  under  the  ])ower  contained  in 
Section  20  of  the  Charter  of  .lustice,  in  September  1829, 
that  any  person  who  had  served  an  attorney  of  the  court  as 
Ills  clerk  for  five  years  continuously  sliould  be  eligible  for 
admission  as  an  attorney;  and  liule  ir)2  of  the  same  date 
provided  that  any  period  not  exceeding  four  years  out  of 
th(;  five  yeais'  service  then  reqniied  miglit  be  served  as  clerk 
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to  a  judge.  No  examination  was  then  required.  Then  we  JS"' 
come  to  Section  3  of  Act  12  of  1858,  which  provided  that  »ept.5. 
persons  who  had  obtained  certain  certificates  in  law  and  sxp.iry\ng. 
jurisprudence,  to  which  I  shall  have  presently  more  par- 
ticularly to  refer,  and  who  had  served  as  attorney's  clerks 
"  throughout  the  term  of  three  consecutive  years,"  should 
be  entitled  to  admission  after  three  in  lieu  of  five  years' 
service.  The  passing  of  this  certificate  examination  was 
thus  optional,  but  those  who  passed  it  saved  two  years  by 
doing  so.  1  must  next  refer  to  the  recent  decision  of  the 
Supreme  Court  in  the  case  of  Eotze,  where  it  was  held  that 
the  benefit  of  this  provision  of  the  Act  of  1858  extended  to 
those  who  had  served  part  of  their  time  as  judges'  clerks,  so 
that  apparently  instead  of  not  more  than  four  years  out  of 
five  being  servable  with  a  judge,  not  more  than  two  out  of 
three  so  served,  coupled  with  the  obtaining  of  a  certificate, 
would  be  sufficient,  in  the  case  of  consecutive  service,  to 
qualify  for  admission.  According  to  the  report  in  the  Cajye 
Times  of  August  lo,  it  seems  that,  if  the  matter  had  been 
one  of  first  impression,  the  Chief  Justice  in  Kotze's  case 
would  have  been  disposed  to  uphold  the  contention  of  the 
Law  Society,  that  the  Act  of  1858  did  not  apply  to  judges' 
clerks,  and  that  they  must  therefore  still  serve  the  full  five 
years  under  the  Rule  of  Court ;  but,  as  in  other  cases 
similar  applications  had  been  previously  granted,  the  Court 
did  not  think  it  right,  in  fairness  to  the  applicant,  to 
construe  the  requirements  of  the  law  more  strictly  in  the 
case  then  before  it.  In  the  present  ease,  however,  a  dis- 
tinction has  been  drawn,  in  that  Mr.  Irving's  service  with 
the  judge  has  not  been  continuous  with,  and  indeed  is 
separated  by  an  interval  of  more  than  five  years  from,  his 
present  articles.  Looking  at  the  wording  of  the  section, 
this  objection  would  certainly  seem  to  be  fatal,  were  it  not 
for  the  precedents  quoted  on  behalf  of  the  ap{)licant,  namelv, 
the  cases  of  Lanee,  Johnson,  Smith  and  Van  ZyJ.  Now  I 
have  been  authoritatively  informed  that  these  decisions 
were  based  on  certains  previous  unreported  decisions  of  the 
Supremo  Court,  and  it  is  also  to  be  observed  that  they  all 
appear  to  have  bien  pronounced  on  ex  partb  applications,  so 
tluit  the  attention  of  the  Court  was  not  cxpn'sslv  directed 
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auk'^'m  ^  ^^y  legal  objections  which  might  exist  to  the  orders 
^vt_6'  being  made.  Still,  however  that  may  be,  they  are  decisions 
Bxp.iTYing.  Qf  the  Supreme  Court,  which,  even  if  we  may  feel  some 
difficulty  in  reconciling  them  with  the  strict  letter  of  the 
law,  we  must  regard  as  precedents  for  our  guidance  in  pari 
materia.  Moreover,  I  do  not  understand  it  to  be  urged  on 
behalf  of  the  Law  Society  that,  if  the  Court  is  entitled  to 
exercise  any  discretion  at  all  in  these  matters,  the  present 
is  not  a  proper  case  to  exercise  such  discretion  in  the 
petitioner's  favour.  The  point,  however,  has  been  taken 
that  these  were  cases  under  the  Kule  of  Court,  which  speaks 
of  "  continuous  employment,"  while  the  present  is  an 
application  under  the  Act,  which  uses  the  expression  "  three 
consecutive  years,"  which  is  alleged  to  be  a  stronger 
expression ;  and  it  might  also  possibly  have  been  suggested 
that  it  is  easier  for  the  Judges  to  shew  some  liberality  in 
construing  one  of  their  own  rules  than  in  dealing  with  an 
express  legislative  enactment.  It  appears  to  me,  however, 
that  the  difference  in  phrase  implies  no  real  difference  of 
meaning  ;  if  service  is  continuous  it  must  also  extend  over  a 
consecutive  period  of  time,  and  service  for  consecutive  years 
is  practically  the  same  as  continuous  employment.  More- 
over, it  is  to  be  observed  that  at  all  events  in  the  most 
recent  case,  that  of  Van  Zyl,  the  facts  and  dates  shew  that 
the  application  must  have  been  made  under  the  Act.  For 
it  was  made  in  1888,  after  the  examination,  by  Act  27  of 
1883,  Section  14,  to  be  hereafter  referred  to,  had  been  made 
compulsory.  The  service  which  leave  was  granted  to  count 
amounted  to  only  nine  months ;  so  there  would  have  been 
.  no  object  in  making  the  application  under  Rule  of  Court 
149,  in  which  case  four  years  and  three  months  would  still 
have  remained  to  be  served,  whereas  the  applicant  after 
three  years'  service,  and  passing  an  examination  no  longer 
optional,  would  have  in  any  event  been  entitled  to  admission. 
It  only  remains,  on  this  branch  of  the  question,  for  me  to 
notice  a  local' Ordinance  on  the  subject — Ord.  10  of  1879, 
G.W.,  which  was  not  referred  to  during  the  argument,  but 
which  I  came  across  while  considering  the  state  of  the  law, 
and  which  at  first  sight  appeared  to  create  a  serious 
difficulty.      By   Sect.   2   of  this  Ordinance,   applying   the 
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provisions   of  Act   12   of  1858    mutatis   mutandis  to    the      j^l^^\ 
Province  of  Griqualand  West,  it  is  provided  inter  alia  '•  that       ««pt^5. 
persons  who  may  have  at  any  time  served,  under  articles,  to    ^'^ i'- i«"*«n*« 
any  attorney  of  the  Supreme  Court  or  Court  of  the  Eastern 
Districts   of  the  Colony  of  the  Cape   of  Good  Hope,  for 
any  less  period  than  that  required  by  law,  shall,  on  serving 
continuously  for  the  residue  of  the  period    so    required, 
under  articles,,  to  any  attorney  of  the  High  Court  of  Griqua- 
land,  be   entitled   to   admission  as  attorneys  of  the   High 
Court   of  Griqualand,   as   if   they  had    served   the   whole 
period  so  required  in  the  said  Province ;  provided  always 
that    such    mixed    service    shall    be    as    far    as    possible 
continuous,  and  that   there   shall    not,    in   any  case,  have 
elapsed  a  period  of  more  than  twelve  months  between  the 
end  of   one  portion  and  the  commencement  of  the  other." 
This  last  proviso  of  the  Ordinance,  which  is  printed  in  the 
official  edition  as  still  unrepealed,  at  first  sight  appeared  to 
present  a  fatal  obstacle  to  the  present  application ;  but  on 
referring  to  the  provisions  of  the  Griqualand  West  Annex- 
ation  xVct,  39  of  1877,  section  21,  I    find  it  enacted  that 
"  service    rendered    under    articles   by    any   clerk   to   any 
attorney  of  either  of  the  said  courts  " — that  is,  the  Supreme 
Court,  the  Eastern  Districts   Court,  or  the  High  Court — 
"  before  such  annexation  shall,  for  the  purpose  of  entitling 
the  articled  clerk  so  serving  to  be  admitted  and  enrolled  as 
an  attorney  of  either  or  both  of  tlie  other  said  courts,  bo 
reekcmed   as   if  the   attorney   to   whom    such    service   was 
rendered   had   been,  when   the   articdes  were  executed,  an 
attorney  of  such  Court."     I  presume  that  this  enactment 
may  fairly  be  held  to  cover   by  implication    the   case   of 
Judsces'  clerks,  and  that  its  effect  was,  on  annexation  takinfr 
place  in  1880,  to  impliedly  repeal  the  special  proviso  of  the 
local  Ordinance  of  1879  cited  above,  the  intention  evidently 
being  to  assimilate  in  all  respects  the  position,  rights  and 
status  of  practitioners  in  Griqualand  West  to  their  position 
in    other   parts    of   the    Colony.      In    any    event,  the    Law 
Society  has  not  based  its  opposition  on  the  terms  of  this 
local    Ordinance.     On  tlieso  grounds  I   arrive,   though   not 
without  some  hesitation,  at  the  conclusion  that  it  is  within 
our  competence  to  grant  this  ajiplication  ;  but  the  question 
Vol.  V.-Pakt  III.— G.  W.  •_'   F 
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1889.        remains  whether   sufficient   cause   has  been  shewn  for  the 

Ang.  22. 

tiepts.  exercise  of  our  discretion  in  the  applicant's  favour  and  to 
Ex  p.  Irving,  the  full  extent  applied  for,  of  course  giving  due  consider- 
ation to  the  extent  to  which  a  similar  discretion  has  been 
exercised  in  previous  cases.  Now  from  those  cases  the 
present  appears  to  differ  in  at  all  events  one  material 
feature,  namely,  that  apparently  it  was  not  till  he  executed 
his  present  articles  that  the  petitioner  b(3^^ttn  to  prepare 
himself  for  the  practice  of  that  branch  of  the  profession  to 
which  he  now  desires  to  be  admitted ;  neither  when  he 
became  a  Judge's  clerk  several  years  ago,  nor  during  the 
interval  which  has  since  occurred,  does  it  appear  that  he 
had  any  such  pur()ose  in  contemplation.  In  these  circum- 
stances we  are  inclined  to  think  that  one  year's  service 
under  articles  can  scarcely  be  regarded,  in  the  present  state 
of  the  law,  as  affording  an  adequate  period  of  preparation  ; 
and  we  think  that  the  order  should  only  be  granted 
conditionally  on  the  applicant  serving  Mr.  Fitzpatrick  for  a 
period  of  not  less  than  two  years  from  the  date  of  his 
articles,  i.e.,  till  July  next.  I  may  add  that  another  reason 
whicli  has  induced  us  to  fix  this  period  is  based  on  the 
circumstance  that  it  is,  to  say  the  least,  very  doubtful 
whether  in  any  event  he  could  be  admitted  bafore  next 
July,  and  if  that  be  so  it  is  obvious  that  we  are  granting  all 
that  can  be  asked  of  us.  I  say  that  this  is  doubtCul,  because 
it  is  admitted  that  the  petitioner,  although  he  has  taken  the 
LL.B.  degree,  has  not  obtained  the  University  certificate  in 
law  and  jurisprudence,  and  if  the  production  of  this 
certificate  is  a  condition  j)recedent  to  his  admission  he  could 
not  obtain  it  before  the  next  University  Examination  in 
June  or  July  of  next  year.  Whether  this  certilicate  is 
necessary  or  not  has  not  been  argued,  but  since  the 
argument,  the  point  having  been  mentioned  in  Court,  the 
petitioner  has  caused  to  Ijc  forwarded  to  me  a  letter  from 
the  Secretary  of  the  Ijaw  Society,  dated  July,  1888, 
intimating  that  the  LL.IJ.  certificate  \sill  bo  suiUeinnt  to 
meet  the  lequirenn'nts  of  Sect.  14  of  Act  27  of  188o. 
Whether,  however,  this  certificate  will  be  sutlieient  for  his 
j)urpose  is  a  matter  which  not  tin;  Law  Society  but  the  Court 
will  have  to  decide ;  and  it  apj)cais  to   me  that  in  order  to 
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do  Ro  we  shall  have  to  solve  one  of  those  connndrnms  with        '"'8'- 

Aug.  32 

which  the  Legislature,  in  this  as  in  other  countries,  has  septs. 
a  playful  habit  of  endeavouring  from  time  to  time  to  puzzle  ^'p-  I'^'^g* 
the  Courts.  It  may  be  observed  in  tlie  first  place  that  Act 
12,  1858,  section  3,  refers  to  '*  either  of  the  certificates  in 
law  and  jurisprudence  "  mentioned  in  section  16  of  Act  4  of 
the  same  year.  Now  this  Section  provides  that  "There 
shall  be  two  classes  of  such  certificates  of  proficiency  in  law 
and  jurisprudence,  a  higher  and  a  lower ;  and  the  acquire- 
ments demanded  for  the  attainment  of  the  higher  of  these 
certificates  shall  include  all  the  acquirements  demanded  for 
the  attainment  of  the  lower  of  them,  with  such  additions  as 
to  the  Board  shall  seem  fit."  Now  in  place  of  the  certificates 
of  the  Board  of  Examiners  constituted  under  this  Act  have 
been  substituted  those  granted  by  the  Cape  University, 
incorporated  under  Act  16  of  1873,  the  LL.B.  examination, 
as  I  apprehend,  being  understood  to  represent  the  former 
examination  for  the  higher  and  the  examination  for  the 
certificate  of  proficiency  in  law  and  jurisprudence  the  former 
examination  for  the  lower  such  certificate.  Notwithstanding, 
however,  the  provisions  of  Act  4,  1858,  section  16,  quoted 
above,  I  think  it  will  be  found,  as  a  matter  of  fact,  on  reference 
to  the  University  Regulations,  that  the  LL.B.  examination 
does  not  include  certain  acquirements,  such  as  notarial 
practice,  which  are  included  in  the  certificate  examination 
and  the  acquisition  of  which  is  very  important  in  the  case  of 
attorneys.  Moreover,  sections  20  and  21  of  the  University 
Act  clearly  provide  that,  while  the  LL.B.  degree  shall 
qualify  for  admission  as  an  advocate,  the  certificate  men- 
tioned in  the  preceding  section  19  shall,  for  the  purposes  of 
section  3  of  Act  12  of  1858,  place  candidates  in  the  same 
position  ''as  if  they  had  obtained  one  or  other  of  the 
certificates  in  law  and  jurisprudence "  described  therein — 
that  is  to  say  the  certificates  under  section  16  of  Act  4  of 
1858.  So  far  it  would  seem  clear  that  the  certificate  is 
required  ;  but  a  doubt  certainly  is  produced  by  the  reference 
in  Act  27  of  1883,  section  14,  to  the  production  by  the 
applicant  "of  a  certificate  of  having  passed  one  of  the 
examinations  in  law  and  jurisprudence  referred  to  in  section 
3  of  Act  12  of  1858."     \Vhcther  the  Law  Society  is  ri^dit  in 

2  F  2 
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Ang^OT  *^®  ^'^^  which  it  appears  to  entertain  of  the  effect  of  this 
Septus.  section,  and  whether  it  is  to  be  regarded  as  repealing  or 
^xi,.  Irving,  modifying  section  21  of  Act  16  of  1873,  as  I  have  said, 
appears  to  be  open  to  doubt  and  tlie  Court  of  course  would 
not  decide  the  point  unless  it  became  necessary  to  do  so  and 
after  hearing  it  argued.  I  merely  mention  the  matter  now 
as  affording  one  of  the  reasons  for  our  proposed  order  and 
also  in  order  that  the  applicant,  should  the  Court  ultimately 
hold  the  certificate  indispensable,  may  not  be  taken  by 
surprise  or  lose  a  year  through  relying  on  the  dictum  of  the 
Law  Society.  Our  view  on  tlie  whole  case  is  that,  while  if 
the  certificate  is  required  we  are  granting  all  that  can  be 
given,  even  if  it  is  not,  it  is  not  too  much  in  all  the  circum- 
stances to  require  the  applicant  to  serve  his  present  articles 
for  two  years.  It  may  have  been  noticed  that  I  said 
something  just  now  as  to  the  present  state  of  the  law ;  and  I 
will  only  add  that  if,  as  I  have  reason  to  believe  probable, 
some  amendment  of  the  law  in  this  respect  is  proposed,  in 
my  opinion  it  is  deserving  of  consideration  whether  some 
special  provision  might  not  properly  be  made,  as  has  been 
made  recently,  I  believe,  by  the  Benchers  of  the  English 
Inns  of  Court,  in  favour  of  persons  similarly  situated  to  the 
present  petitioner.  During  my  experience  on  the  Bench 
here  I  have  known  of  at  least  three  cases  in  which  advocates 
have  left  the  bar  with  a  view  to  becoming  attorneys ;  and  it 
certainly  seems  a  fair  question  whether  some  special  facilities 
in  such  cases  might  not  fairly  be  afforded  for  the  desired 
migration  to  what  have  been  described  as  tlie  "  inferior  "  but 
what,  judging  from  such  eases,  also  appear  to  be  the  more 
remunerative,  "walks  of  the  profession."  This,  however,  is 
a  matter  beyond  our  province  and  I  simply  take  this 
opportunity  of  directing  attention  to  it.  The  order  of  the 
Court  will  be  that  the  application  be  granted,  subject  to  the 
condition  that  the  petitioner  do  serve  his  present  articles  for 
not  less  than  two  years  continuously  and  fulfil  all  tiie  other 
requirements  of  the  law  prior  to  applying  for  admission  as  an 
attorney  of  this  Court.  I  may  add  that  this  judgment  has 
been  written  since  my  brother  Solomon  left  Kimberley  on 
leave  of  absence,  l)nt  the  matter  was  fully  discussed  with  him 
before  lie  left  and  he  entirelv  ajjrees  in  the  order  which    has 
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been  made.     As  to  costs,  I  hope  the  Law  Society  will  not       x^^'^^, 
think  it  necessiiry,  in  all  the  circumstances,  to  apply  for       «ei>t^5- 

them  ;  but  if  they  do  I  think  we  ought  to  direct  that  their  ^^p- Irving, 
costs  be  paid  by  the  petitioner. 

Cole,  J.,  concurred, 

Guerin  said  that  he  had  not  been  instructed  to  apply  for 
costs. 


[Petitioners  Attoriipys,  I'layford  &  Fitzpatrick.  "1 
Attorney  lor  tlie  I-a\v  Society,  D.  J.  IIaakhoff.       J 


Dixon  vs.  Reid  and  Johnston. 

Practice. — Pleading. — Exception. — Promissory  note. — Agent. 
— Partnership. 

D.  sued  B.  and  J.  on  certain  promissory  notes  ivhich  had  been 
made  in  D.'s  favour  hy  R.  in  his  personal  capacity  and 
also  as  agent  for  J.  B-  confessed  judgment,  hut  J. 
pleaded  thai  the  only  moneys  if  any  he  oived  D.  arose 
from  expenses  incurred  in  a  certain  mining  venture,  in 
u-hich  D.,  J.,  and  B.  had  heen  jointly  interested,  and  that 
B.  had  held  the  general  power  of  both  D.  and  J.  at  the 
time  of  the  said  venture  and  when  the  notes  icere  made, 
but  that  the  said  power  had  been  subsequently  revoked. 
He  admitted  that  D.  had  made  disbursemeyits  on  account 
of  the  said  venture,  but  pleaded  that  he  had  been  unable  to 
obtain  any  account  thereof,  and  was  therefore  unable  to 
tender  his  pro  rata  share.  In  reconvention  he  repeated 
that  sucJi  disbursements  had  been  made  by  D.,  and  alleged 
that  expenses  liad  been  incurred  and  profits  realised, 
while  B.  was  currying  on  tlie  work  on  behalf  of  all  parties, 
and  claimed  an  account  of  disbursements  and  receipAs.  D. 
excepted  to  the  portion  of  the  plea,  of  u-hich  the  substance 
is  above  set  forth,  as  vagtie,  embarrassing,  and  irrelevant, 
and  also  to  tlie  cound  rdaim  as  not  disclosing  any  cause 


and  Johnston. 
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of  action.  The  Court  overruled  the  exception  to  the 
counterclaim  hut,  wliile  holding  that  the  objection  to  the 
flea,  as  applying  only  to  certain  portions  thereof,  should 
as  a  matter  of  practice  have  been  taken  by  way  of  motion 
to  strike  them  out,  sustained  the  objection  in  substance  on 
the  grounds  alleged. 

Ang.'29.  This  was  an  action  on  three  promissory  notes,  amounting 

DixoiT^  Reid  together  to  £3914  lis.  5d.,  and  alleged  to  have  been  made 
by  the  defendants  jointly  and  severally  in  favour  of  the 
plaintiff,  to  have  become  due  and  payable  on  Dec.  31,  1883, 
to  have  been  duly  presented  and  dishonoured  and  to  still 
remain  unpaid.  The  plaintiff  claimed  the  amount  of  the 
said  notes,  with  interest  and  costs.  The  defendant  Eeid 
confessed  judgment.  The  plea  of  the  defendant  Johnston, 
after  admitting  in  the  first  paragraph  the  presentation, 
dishonour  and  non-payment  of  the  notes,  proceeded  as 
follows : — 

2.  The  said  defendant  says  that  the  only  moneys  if  any  which  he  owes 
to  the  plaintiff  arise  from  expenses  incurred  in  a  certain  venture  in  and 
about  working  a  certain  diamond  mine  at  Kamfersdam,  in  which  venture 
the  plaintiff"  and  the  two  defendants  were  jointly  and  equally  interested, 
between  the  1st  day  of  March,  1883,  and  the  31st  day  of  August,  1883. 

3.  At  the  time  when  the  said  joint  venture  was  proceeding  the  defendant 
Reid  held  the  general  power  of  attorney  of  the  plaintiff  and  had  received 
moneys  for  speculation  and  investment  from  the  plaintiff,  and  he  likewise 
at  that  time  held  the  general  power  of  attorney  of  the  defendant 
Johnston. 

4.  The  moneys  expended  upon  the  said  joint  venture  were  provided  by 
the  said  lieid  from  the  moneys  forwarded  to  him  by  the  plaintiff,  but  the 
defendant  Johnston  denies  that  the  promissory  not(S  now  sued  upon  were 
given  for  his  share  of  the  said  expenses,  and  he  further  says  that  he  has  at 
all  times  been  willing  and  professed  his  willingness  and  hereby  again 
professes  his  willingness  and  tenders  to  pay  his  pro  rata  share  of  the  said 
expenses  upon  receiving  an  account  of  the  same  from  the  said  plaintiff  or 
from  the  said  Reid  on  1  ehalf  of  the  said  plaintiff. 

5.  No  account  of  the  said  expenses  has  ever  been  furnished  to  the  said 
defendant  and  the  defendant  is  therefore  unable  to  tender  any  definite 
amount. 

0.  The  defendant  Johnston  has  had  no  consideration  for  the  jtromissory 
notes  now  sued  upon,  and  tlie  said  notes  weie  made  by  the  said  Reid  not  in 
;!ckn()wlcdgment  of  any  lial)ilitieH  of  the  defendant  Johnston  to  the 
]ilaintifr,  but  on  some  other  ficcount  of  which  the  said  defendant  is  in 
iiiiiorance  and  on  wliicli  tlie  said  Reid   had   no  autliority  to  bind  the  said 
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defendant,  and  the  existence  of  the  said  alleged  liabilities  and  of  the  said  '"ss- 

A  uir.  29. 
promissory  notes  was  not  revealed  to  the  said  defeudaut  until  about  the  __ 

10th  day  of  October,  1888.  •-*''"'"  ,"■  «"''» 

7.  The  defendant  Johnston  revoked  his  power  of  attorney  in  favour  of 
the  said  lleid  on  or  about  the  13th  day  of  August,  1887. 

8.  The  defendant  Johnston  prays  for  judgment  with  costs, 

CLAIM  IN  RECONVENTION. 

1.  For  a  claim  in  reconvention  the  defendant  Johnston  says  that  between 
the  1st  day  of  March,  1883,  and  the  31st  day  of  August,  1883,  the  said 
defendant  together  with  the  defendant  Reid  and  the  plaintiff  were  jointly 
and  equally  interested  in  a  certain  mining  venture  in  a  diamond  mine  at 
Kamfersdam  in  the  district  of  Kimberley. 

2.  The  work  at  the  said  mine  was  carried  on  by  the  said  Reid  with  the 
money  supplic  d  by  the  said  plaintiff,  and  the  said  Reid  was  the  general 
agent  of  the  jilaintiff  and  of  the  said  defendant. 

3.  In  the  course  of  the  said  works,  diamonds  of  considerable  value  were 
won  and  realized  on  behalf  of  the  venture,  and  large  expenses  were 
incurred. 

4.  The  defendant  Johnston,  though  he  has  frequently  demanded  from 
the  plaintiff  and  from  the  said  Reid  on  behalf  of  tlie  plaintiff  an  account  of 
the  said  expenditure  and  receipts,  has  hitherto  been  refused  a  statement. 

5.  The  defendant  claims  in  reconvention 

(i.)  An  account  shewing  the  disbursements  and  receipts  in  the  said 

mining  venture. 
(ii.)  General  relief, 
(iii.)  Costs  of  suit. 

The  plaintiff  thereupon  filed  the  following  "  exception  to 
pleas  and  claim  in  reconvention  "  : — 

1.  The  plaintiff  excepts  to  the  2nd,  3rd,  4th,  5th  and  7th  paragraphs  of 
the  I'leas  as  being  vague,  embarrassing  and  irrelevant,  and  prays  that  they 
may  be  struck  out. 

2.  The  plaintilf  excepts  to  the  chiini  in  reconvention  on  the  grounds 
that  the  facts  therein  stated  disclose  no  cause  uf  action  against  tlie  plaintilf 
for  the  aecouiit  ]irayed  for  in  the  said  claim. 

"Wherefore  the  plaintilf  prays  that  the  said  claim  may  be  dismissed 
with  costs. 

The  case  now  came  on  for  argument  on  exception. 

SoIonio)i  armiod  lor  the  phiintiff.  |  Lauhexck,  J.V., 
ohrftTvcd  tliat  in  this  case  the  ohjei-tion  taken  in  the  case  of 
liau(h'rt<s  vs.  Jiaai}\>iiC  su2)ri(,  p.  402)  might  be  urged  witii  more 
force,  namely  tliat,  as  only  eei-tain  portions  of  the  plea  were 
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1889.        impugned    as   *'  vague,   embarrassing    and    irreleYant,"  an 
,„    —  „  ,,  application   should   have   been   made   on  motion  to  strike 

IMxon  t«.  Reld      '^^ 

and  Johnston,  them  out  OH  that  ground.  It  was  not  competent  to  except 
to  certain  paragraphs  only  unless  they  clearly  set  up  a 
separate  ground  of  defence ;  Adamanta  D.  M.  Co.  vs.  Smythe, 
1  H.  C.  116.]  The  course  suggested  would  have  been 
adopted  but  for  the  exception  to  the  counterclaim,  it  being 
thought  more  convenient  to  combine  the  objections  to  botii 
plea  and  counterclaim.  As  to  the  latter,  it  did  not  appear 
whether  the  claim  for  an  account  was  against  the  plaintiff  as 
a  partner  or  as  Reid's  principal,  but  in  neither  case  was  any 
cause  of  action  disclosed,  as  it  was  not  alleged  that  the 
plaintiff  had  any  share  in  the  management  of  the  venture  : 
Voet,  17.  2.  11.  This  had  been  left  by  both  parties  to  Reid 
and,  he  having  been  their  common  agent,  one  could  not 
make  the  other  responsible  for  his  default.  Then  as  to 
the  picas,  paragraph  6  denied  consideration  or  authority 
and  might  afford  a  substantial  defence;  but  what  was  the 
relevancy  of  the  other  paragraphs,  e.g.  of  paragraph  7  ? 
They  were  all  vague,  embarrassing  and  ex  facie  irrelevant, 
and  it  was  impossible  for  the  plaintiff  to  reply  to  them. 

Ilopley,  C.P.  (with  him  Joubert),  contra,  submitted  tliat  in 
the  special  circumstances  the  defendant  was  entitled  to 
inform  the  Court  of  the  special  relationship  existing  between 
the  parties.  [Laurence,  J.P  : — But  this  is  an  action  not 
on  a  partnership  but  on  certain  liquid  documents.  If  the 
])laintiff  hud  sued  provisionally,  would  it  have  been  any 
defence  to  put  on  affidavit  such  matter  as  is  here  j>leaded  ?  ] 
Tiie  defendant's  case  was  tluit  the  plaintiff  was  not  an  in- 
dependent holder  for  value  but  a  partner.  The  notes  had 
I  icon  signed,  not  by  the  del'eiidunt  personally,  but  by  lieid 
acting  under  his  power,  and  in  such  a  case  the  agent  of  botli 
parties,  making  notes  on  behalf  of  one  in  favour  of  the  other, 
could  not  })ropcrly  discharge  the  duties  of  his  fiduciary 
position  ;  Story  on  Agency.  §  31,  §§  210-214.  As  to  the 
exception  to  the  counterclaim,  it  was  a  matter  not  for  ex- 
ception but  for  a  plea.  The  defendant  had  a  right  to  claim 
an  account  and  if  the  plaintiff  wasnc-t  in  a  position  to  render 
one  lie  could  so  allege. 

Solomon  was  heard  in  rej)]y  oidy  as  to  the  counterclaim. 
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Laurence,  J.P.  : — I  think  the  objection  to  certain  per-        i«8». 

.  .  Aug.  29. 

tions  of  tlie  plea,  recrarded  as  an  application  to  strike  them         — 

1        11  1  X       1         1  1         ^x         ,         Dixon  r».  Held 

out  on  the  grounds  alleged,  must  clearly  fiucceed.  On  the  audJohiwioo. 
face  of  it,  it  is  no  answer  to  nn  action  on  bills  to  say  tiiat 
the  only  money  the  defendant  owes  to  the  plaintiff  arises 
from  a  mining  venture.  As  to  paragraph  G,  no  objection 
has  been  taken  to  it  ;  but  unless  it  is  intended  to  set  up 
that  these  were  accommodation  bills  and  that  the  plaintilf 
gave  no  value  for  them,  or  that  they  were  made  and  received 
fraudulently,  it  would  seem  very  doubtful  whether  the 
mere  allegation  that  Keid,  who  admittedly  held  the  defen- 
dant's general  power,  exceeded  his  authority  in  making  them, 
would  in  itself  constitute  any  valid  defence  to  the  present 
claim,  whatever  remedy  Johnston  might  have  against  Rcid. 
However,  that  point  is  not  at  present  be'ore  us  and  it  is 
sufficient  to  say  that  the  objection  taken  to  the  other 
paragraphs  must  be  sustained.  As  to  paragraph  2,  it  appears 
on  the  face  of  it  to  be  embarrassing  and  irrelevant.  The 
allegation  in  paragraph  3  that  Eeid  held  the  powers  of  both 
parties  might  possibly  in  connection  with  other  fticts  be 
material — if  for  instance  para^^raph  6  were  expanded  and  it 
was  connected  therewith.  Ihit  the  bare  allegation  as  it  at 
present  stands  is  prima  facie  irrelevant  and  I  merely  mention 
the  matter  in  order  that  it  may  be  understood  that,  if  the 
(let'endiint  pleads  again,  he  might  be  at  liberty  in  certain 
contingencies  to  refer  to  and  rely  on  some  of  the  matters 
mentioned  in  this  paragraph.  Then  as  to  paragraphs  4  and 
T),  it  is  sufficient  to  observe  that  there  is  no  allegation  in 
the  declaration  that  the  bills  were  given  on  the  account 
referred  to  and  no  demand  for  such  a  })ayment  as  the 
defendant  professes  his  inability  to  tender  ;  all  that  need 
be  said  about  these  paragra[ihs  therefore  is  that  they  ap[)ear 
to  be  an  answer  to  a  claim  which  has  never  been  set  up. 
Lastly,  as  to  paragraph  7,  no  serious  attempt  has  been  made 
to  defend  it ;  un  the  face  of  it,  it  refers  to  a  matter  which 
would  not  be  evidence  and  even  if  it  were  it  \voul<l  be 
pleading  evidence.  With  regard  to  the  excej)tion  to  the 
counterclaim,  there  maybe  some  room  for  doubt;  but  on 
the  whole  I  do  not  think  any  harm  will  be  done  by  allowing 
that  to  stand,  especially  as  it  alleges  that  the  plaintiff  made 
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a]^s%.  disbursements  on  account  of  the  venture  in  question  and 
DixoiTTT  Reid  *^^*  Certain  expenses  were  incurred  and  profits  realised.  It 
and  Johnston,  jjjj^y  certainly  be  arguable  whether  the  mere  making  of 
disbursements  by  the  plaintiif,  without  any  distinct  allega- 
tion that  he  received  any  of  the  proceeds,  can  impose  on 
him  the  duty  of  rendering  an  account  or  bring  him  within 
the  expressions  of  Voet,  already  cited,  ut  socius  reddai  rationes 
administrationis,  si  quid  societatis  intuitu  ah  eo  gestum  sit,  aut 
geri  debuerit.  But  if  he  has  done  nothing  on  account  of  the 
partnership,  and  was  not  under  any  obligation  to  do  any- 
thing, at  all  events  lie  will  have  no  difficulty  in  pleading  to 
that  effect.  The  Court  will  therefore  direct  the  paragraphs 
of  the  plea  objected  to  to  be  struck  out,  with  costs,  and 
will  give  leave  to  plead  again.  The  exception  to  the 
counterclaim  will  be  overruled  hut  as  the  costs  have  not 
been  increased  by  its  being  taken  it  will  not  affect  the  order 
in  that  respect. 

Solomon  and  Cole,  JJ.,  concurred. 

r  PlaintifPs  Attorneys,  Caldecott  &  Bkll.       "I 
LDefeudants' Attorneys,  C0G111.AN  &  CogiilanJ 


KOTHMAN  VS.  Du  PeEEZ  AND  OTHERS. 

Village  Management  Board. — Quo  icarranto.  —  Election. — 
liet  liming  Officer. — Relator.— Estoppel.- — Acquiescence. — 
Acts  29,  1881,  28,  1882,  7,  1884. 

At  an  election  of  a  Village  Management  Board,  no  voters'  list 
had  heen  prepared  hy  the  Magistrate  in  the  manner  pre- 
scriled  hy  laiv,  hut  a  list  was  used  which  contained  the 
names  of  all  piersons  legally  qualified  to  vote.  This  list 
had  heen  pjrepared  hy  II.,  who  was  an  unsuccessfid 
candidate  at  the  election,  and  who  thereupon  appjlied  to 
tlie  Court  to  set  it  aside,  on  the  grounds  inter  alia  of  the 
ahsence  of  a  proper  voters'  list,  and  also  that  the  chairman 
of  the  meeting  and  returning  officer,  D.,  had  himself  heen 
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nominated  and  elected  as  one  of  the  members  of  the  hoard.  It 
appeared  that  D.  was  the  only  person  qualified,  as  a  Justice 
of  the  Peace,  to  preside  at  the  meeting,  and  that,  on  this  as 
on  previous  occasions,  lie  had  done  so  and  heen  a  candidate 
without  any  objection  being  taken.  The  votes  had  heen 
checked  by  scrutineers  appointed  by  the  meeting  and  B. 
had  admitted  the  correctness  of  the  result.  The  Court 
refused  to  set  aside  the  election. 


I8»9. 
AUR.  29. 


othera. 


This  was  an  application  to  set  aside  the  election  of  the 
respondents,    Messrs.    Du    Preez,   Dundas    and    Faul,    as       ^v^- 
members  of  the  Board  of  IMauagement  of  the  Village  of   uuPn^raud 
Warrenton.     Numerous  affidavits  were  filed  on  both  sides, 
and  the  application  was  based  on  several  grounds,  to  some 
of  which  it  is  unnecessary  to  refer,  as  they  were  not  relied 
upon  in  argument.     The  notice  of  motion  called  upon  the 
respondents  to  shew  cause  why  their  election  should  not  be 
set  aside  and  a   fresh   election  ordered,  and  an  interdict 
granted  against  their  performing  the  duties  of  a   Manage- 
ment Board,  and  also  why  they  should  not  be  ordered  to 
pay  the  costs  de  bonis  propriis.     The  motion  was  supported 
by  the  petition  of  C.  F.  Rothman,  who  alleged  that  he  was 
a  resident  and  ratepayer  of  Warrenton,  in  the  division  of 
Ivimberley,  which  was  proclaimed  a  village,  in  terms  of  Act 
29  of  1881,  by  a  proclamation  of  May,  1884.     The  petitioner 
was  a  member  of  the  Village  j\Ianagement  Board  for  the 
year  ending  July  31,   1889.      He   annexed  a  copy  of  the 
notice  inserted  in  the  local  papers  in  June,  1889,  by  the 
Kesident  j\Iagistrate  of  Kimberley,  in  terms  of  Act  29,  1881, 
§  4,  convening  a  meeting  of  voters  at  Warrenton  for  July  o, 
for  the  election  of  a  Board  of  Management  for  the  ensuing 
year,  commencing  on  August  1.     At  the  said  meeting,  in 
the    absence  of  the  Magistrate,  the   respondent  Du  Preez, 
who  was  a  ratepayer  and   Justice  of  the   Peace   residing  at 
Warrenton,  took  the  chair.     The  petitioner  then  handed  Du 
Preez  a  letter  which  he  had  written  about  a  week  previously 
to  the  jMagistrate  of  Kimberley,  asking  that  cne  Adams  ami 
one  Burgers,  residents  at  Warrenton,  should   be  placed  on 
the  list  of  voters,  which  letter  the  .Alagistrate'  had  returned 
with  his  ap{)roval  of  the  re(|uest  endorsed  theivon.     Tlu^se 


others. 
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Atfg.'a9.  names  were  accordingly  added  and  also,  on  the  suggestion 
^!E!i^  of  Du  Preez,  that  of  one  Schalk  Vorster,  to  whom,  however, 
Dup'eeTa'iid  ^ho  petitioner  objected  on  the  ground  that  he  was  not  a 
resident  within  the  village.  Thereafter  certain  proceedings, 
immaterial  for  the  purposes  of  this  report,  took  place,  and 
the  said  S.  Vorster  then  proposed  Du  Preez  and  Dimdas  as 
candidates,  Faul,  the  petitioner,  and  one  Adams  being  also 
propo.-ed  by  other  persons.  Three  members  having  to  be 
elected,  a  ballot  took  place,  and  the  chairman,  after 
examining  the  voting  papers,  declared  the  respondents 
elected,  the  petitioner  being  fourth  on  the  poll.  The  peti- 
tioner from  subsequent  inquiries  had  ascertained  that  no 
voters'  list  had  been  made  out  by  the  Magistrate,  in  terms 
of  sect.  4  of  Act  29  of  1881,  and  consequently  the  chairman 
had  no  such  list  to  guide  him  at  the  said  election.  The 
respondents  were  now  carrying  on  the  business  of  the  Board 
of  Management,  and  the  petitioner  objected  to  their  election 
on  the  grounds  inter  alia  that  no  voters'  list  had  been 
framed  as  required  by  la\v,  that  the  said  S.  Vorster,  who 
nominated  and  voted  for  two  of  the  respondents,  was  not  a 
resident  within  the  village,  nor  entitled  to  be  on  the  voters' 
list,  and  that  the  respondent  Du  Preez,  by  presiding  at  the 
meeting  and  conducting  the  business,  was  disqualified  from 
being  a  candidate.  In  reply  to  tliese  statements,  the 
respondent  Du  Preez  explained  that  he  took  the  chair  at 
the  meeting,  in  the  Magistrate's  absence,  as  being  the  only 
Justice  of  the  Peace  present.  A  list,  which  he  annexed  to 
his  affidavit,  was  handed  to  him  by  the  petitioner  as  con- 
taining the  names  of  all  persons  entitled  to  vote  at  the 
election,  and  some  discussion  then  took  place  as  to  the 
additicm  to  the  list  of  the  names  of  Messrs.  Adams  and 
Vorster,  the  latter  being,  as  the  deponent  asserted,  a  regis- 
tered voter  within  the  ward  and  a  resident  within  the  village. 
In  the  end  it  was  agreed  that  both  these  names  should  be 
added  to  the  list,  and  the  election  was  proceeded  with,  but 
the  respondents  Du  Preez  and  Dundas  were  not  proposed  by 
Vorster  as  alleged,  but  were  proposed  by  one  Treu  and 
seeonded  by  one  G.  Gauche.  All  the  voters  Nvhose  names 
appealed  on  the  aforesaid  list,  with  the  exception  of  the 
deponent's  brother,  wlio  was  ab.-ent,  then  proceeded  to  vote, 
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and  the  votino;  papers  were  submitted  to  two  scrutineers       J**""- 

.  .    .  Aug.  29. 

appointed  by  tlie  meetin<^.  The  petitioner  was  present  s«pt^x 
when  the  scrutineers  called  over  the  votes  and  checked  tlie 
same,  and  admitted  the  correctness  of  the  result,  which  was 
as  follows : — For  Du  Preez,  17  votes  ;  for  Dundas  and  Faul, 
14  each ;  for  Rothman,  11 ;  and  a  less  number  of  votes  for 
each  of  three  other  candidates.  No  objection  was  taken 
and  the  respondents  were  therefore  declared  duly  elected. 
Corroborating  affidavits  were  also  filed  by  the  other  re- 
spondent.^, and  also  by  the  Field  Cornet  of  the  Ward, 
]\[r.  Moir,  who  was  present  at  the  election  and  acted  as  one 
of  the  scrutineers,  and  who  added  that  the  list  which  was 
used  contained  the  names  of  all  the  registered  voters 
entitled  to  vote  at  the  election,  and  that  all  the  persons  on 
the  list,  with  the  exception  of  Adams,  were  resident  in  the 
village  and  entitled  to  vote.  The  Magistrate,  Mr.  Truter, 
made  an  affidavit  in  whicli  he  stated  that  he  had  duly 
framed  a  voters'  list  in  terms  of  the  Act,  after  the  last  list  of 
registered  voters  had  been  framed  and  published,  and  had 
forwarded  the  same  to  the  Villao^e  Manao;ement  Board,  and 
was  informed  and  believed  that  the  same  had  l)een  used  at 
the  election  of  the  Board  in  1888.  It  appeared,  however, 
from  an  afficJavit  of  Mr.  Judge,  the  Civil  Commissioner, 
that  he  had  framed  a  list  of  parliamentary  voters  for  the 
division  of  Kimberley  early  in  1887,  and  in  accordance  with 
the  })rovisions  of  Act  14  of  1887  had  subsequently  made  out 
a  fresh  list,  which  was  completed  on  jMay  23,  1888,  and  then 
at  once  forwarded  to  Cape  Town  to  be  printed.  Mr.  Truter 
then  made  a  fuither  affidavit,  stating  that  he  could  not 
remember  at  what  date  or  from  what  ]iarlianientary  voters' 
list  he  made  out  the  list  referred  to  in  his  previous  affidavit, 
but  as  liu  left  his  office  on  sick  leave  on  3Iay  25,  1888,  it 
could  not  have  been  from  the  list  completed  by  the  Civil 
Commissioner  on  ]\Iay  23,  but  must  have  been  com  piled 
from  some  other  previous  list  of  parliamentary  voters. 
There  was  also  a  replying  affidavit  by  the  petitioner,  in 
which  he  stated  that  he  had  made  out  tlie  list  used  at  the 
election  a  lew  days  before,  as  a  rtnigh  list  of  all  persons 
whom  he  thought  entitled  to  vote,  and  foi'  his  own  guidance 
in  canvassing,  and  the  list  liaji[)ened  to  be  lying  on  his  office 
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1889.        table  when  the  election  took  place,  the  meetino:  beins:  held 

Aug.  29.  ,  ^  '  on 

sept^-i-  in  his  office.  He  also  repeated  that  the  residence  of  Mr.  S. 
^pJ^^a'nd  ^o^*'*^^  ^^y  beyond  the  boundaries  of  the  village,  as  defined 

others.  \yy  Proclamation,  and  that  the  election  of  the  respondents 
had  been  propo.sed  by  Vorster,  as  previously  alleged,  but 
added  that  he  believed  that  afterwards,  on  account  of  the 
objection  taken,  the  Chairman  had  caused  Vorster's  name  to 
be  erased  and  another  substituted  as  proposer.  As  to 
Mr.  Truter's  affidavit,  the  petitioner  alleged  that  he  had 
been  Secretary  of  the  Village  Board  from  some  time  in  1886 
to  August,  1888,  and  from  that  date  had  been  Chairman, 
and  he  denied  that  any  such  list  as  mentioned  by  the  Magis- 
trate had  ever  been  seen  or  received  by  himself  as  Secretary 
or  Chairman,  and  added  that  he  had  been  informed  and 
believed  that  there  was  no  record  in  the  Magistrate's  office 
of  any  such  list  having  been  prepared  or  sent  to  Warrenton 
as  alleged  by  Mr.  Truter.  He  further  stated  that  in  July 
1888,  as  Secretary  of  the  Board,  he  wrote  to  the  Acting 
Magistrate,  Mr.  Graham,  pointing  out  that  no  list  of  voters 
had  been  made  out  as  required  by  the  Act,  and  asking 
him  to  make  out  and  send  such  a  list,  in  reply  to  which 
IVlr.  Graham  sent  a  list  of  all  the  voters  resident  within  the 
Ward,  which  had  been  made  out  by  Mr.  Moir,  the  Field 
Cornet,  for  Parliamentary  purposes,  under  Act  14  of  1887. 
This  list,  however,  contained  about  19.3  names,  of  whom  only 
from  25  to  30  were  resident  within  the  village.  Next  came 
an  affidavit  by  jMr.  H.  Jones,  who  had  been  appointed 
Secretary  of  the  Village  Board  in  October,  1888,  and  who 
corroborated  the  allegations  of  the  petitioner  and  annexed 
the  original  pencil  minutes  of  the  meeting,  from  which  it 
appeared  that  Mr.  S.  Vorster's  name  had  originally  been 
written  as  the  proposer  of  J\les^rs.  I)u  Preez  and  Dnndas, 
but  this  had  subsequently  been  erased  at  tlie  suggestion,  as 
the  deponent  stated,  of  i\lr.  \)a  I'reez,  and  the  names  of 
]\[essrs.  Treu  and  G.  Gauche,  as  proposer  smd  seconder, 
written  above.  Affidavits  by  seven  other  persons  present  at 
the  meeting,  and  who  corroborated  the  statements  made  by 
Mr.  llothman  in  his  petition  and  affidavits,  were  also  filed. 
In  fuitlier  reply,  Mr.  S.  Vcr.^ter  made  an  affidavit,  in  which 
he  i-tate<l  that  he  w;is  now  residinir  and  carrving  on  business 
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within  the  village,  and  he  attaclied  his  receipts  for  rates,  &c.  w^^m 
He  also  stated  that  he  had  withdrawn  his  nomination  of  the  s«pt^2. 
respondents  as  candidates  at  the  meeting,  and  they  had  i^u "'"'^"and 
then  been  nominated  by  Treu.  There  was  also  an  allidavit  "ti»e«- 
by  Mr.  J.  H.  Gauche,  who,  together  with  Mr.  Moir,  had  been 
unanimously  appointed  a  scrutineer,  and  who  described  the 
manner  of  voting,  the  result  of  which  had  been  checked  and 
admitted  to  be  correct  by  the  petitioner,  and  he  also 
annexed  the  original  voting  list  made  out  by  the  scrutineers, 
shewing  the  result  to  have  been  as  stated  by  Dn  Preez, 
Lastly,  the  respondent  Du  Preez,  in  a  further  affidavit, 
stated  that  he  had  been  in  the  habit,  in  his  capacity  as  a 
Justice  of  the  Peace,  of  presiding  at  these  election  meetings 
at  Warrenton,  and  had  done  so  for  some  years,  and  when 
he  had  been  himself  a  candidate,  and  on  one  of  these 
occasions  he  had  been  rejected  and  Mr.  Rothman  elected 
and  no  objection  had  ever  been  raised  to  his  presiding  at 
such  meetings.  He  also  produced  a  fair  copy  of  the  minutes 
of  the  last  meeting,  written  in  ink  by  the  secretary,  Mr.  Jones, 
in  which  the  names  of  Messrs.  Treu  and  G.  Gauche  appeared 
as  proposing  and  seconding  the  respondents  as  above  set 
forth,  and  these  minutes  he  again  affirmed  to  be  true  and 
correct  in  every  particular. 

Solomon,  for  the  petitioner,  referred  first  to  tlie  absence  of 
a  voters'  list  and  commented  on  the  affidavits  made  by  the 
Magistrate.  It  was  clear  at  all  events  that  no  list  had  been 
made  from  the  latest  parliamentary  voters'  list,  as  expressly 
required  by  Act  29,  1881,  §  4.  He  also  referred  to  sections 
5  and  7,  and  Act  7,  1884,  §  4,  and  contended  that  the  effect 
of  these  sections  was  to  make  the  framing  of  such  a  list  a 
condition  precedent  to  the  election  and  its  absence  a  fatal 
omission.  The  respondents  might  suggest  that  the  appli- 
cant had  waived  the  irregularity  and  was  in  the  jio.-ition 
of  participating  relators ;  this,  however,  was  not  a  men; 
irregularity  but  an  illegality  going  to  tlie  root  of  the  whole 
proceedings.  He  referrt^d  to  Brice  on  Ultra  Vires,  2nd  Ed, 
647-650,  755  ;  II.  vs.  Smith,  3  T.  11.  573  ;  FisJttrs  Digest, 
iv.  7341,  8.  V.  "quo  warranto,  iicquiei^ccncc,"  and  cases  there 
cited.      Then,   as   to   the    second   objection,    the   affidavits 
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a"*^29  shewed  that  S.  Vorster  was  not  a  registered  voter  and  there- 
sept^2.  fore  not  qualified  under  §  7  of  the  Act;  wherever  he  resided 
DL°Pm'z"and  ^^®  could  uot  have  been  on  the  list  had  it  existed  ;  B.  vs. 
others.  Parkinson,  L.  R.  3  Q  B.  11.  There  was  a  conflict  of 
evidence  as  to  the  facts,  but  tlie  balance  was  strongly  in 
favour  of  his  having  been  the  proposer  of  these  candidates. 
[The  Court  intimated  that,  if  the  case  were  to  turn  on  this 
point,  it  could  scarcely  be  decided  on  the  affidavits.]  The 
last  objection  was  that  Du  Preez  was  disqualified  from  being 
a  candidate  by  taking  the  chair  and  acting  as  returning 
officer.  As  such  he  was  a  judicial  officer  and  could  not 
return  himself;  CuUen  vs.  Morris,  2  Stark,  587,  and  1  Sm. 
L.  C.  8th  Ed.  322;  Bottomleij  vs.  Sim,  1  H.  C.  167,  per 
Jones,  J.,  at  p.  183  and  Laurence,  J.,  at  p.  198 ;  B.  vs. 
Oivens,  28  L.  J.  Q.  B.  316  ;  B.  vs.  Backhouse,  36  L.  J.  Q.  B. 
7.  What  might  have  taken  place  at  previous  elections  was 
immaterial  on  this  point. 

Ilopley,  C.P.,  for  the  respondents,  contended  that  the 
applicant  had  no  locus  standi  to  take  these  objections.  It 
appeared  that  with  reference  to  the  list  there  had  been  some 
irregularity  on  the  part  of  the  Magistrate,  but  the  question 
was  whether  the  village  was  to  be  deprived  of  its  represen- 
tation and  management  on  that  ground.  Mr.  Truter's 
affidavit  shewed  that  a  list  had  been  Iramed  at  some  period 
and  that  must  hold  good  till  a  new  voters'  roll  was  prepared, 
otherwise  no  board  could  be  elected.  Mr.  Graham  had  sent 
in  July  1888  a  list  of  the  registered  voters  in  the  ward,  and 
apparently  this  must  have  been  used  at  the  election  in  that 
year.  The  Magistrate  could  have  gone  down  and  framed  a 
list  on  the  spot,  and  so  could  the  Chairman  under  Act  28, 
1882,  §  2.  [The  Court  ludd  that  the  "powers"  mentioned 
in  this  section  clearly  did  not  extend  to  the  framing  of  a 
voters'  list.j  In  any  case,  it  appeared  that  all  who  were 
qualified  to  be  on  the  li^<t  were  present  and  voted,  except 
Du  Prcez's  brother  who  was  absent,  and  that,  with  two 
possible  exce[)tions  which  did  not  all'cct  the  result,  none  took 
])art  in  the  election  who  were  not  so  qualified.  Tlie 
aj)plicant,  moreover,  was  estopjx  d  by  his  conduct.  He  had 
hiiuself  comujitted  every  irreuularity  of  which  liecomplain(;d 
and   as   the   previous   l^cerc  tar\  and    Chairman   was  himself 
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responsible  for  there  being  no  list.  The  Conrt  would  not  ."**'^\, 
lightly  interfere  with  the  existence  of  a  rrorporation  :  R.  vs.  Septra. 
Bond,  2  T.  K.  767;  B.  vs.  Parry,  6  A.  &  E.  810;  R.  vs.    Rothn.an,,, 

'  '  "^ '  '  Da  Freez  and 

Greene,  2  Q.  B.  460.  [Laurence,  J.P.,  referred  to  Palmer 
and  another  vs.  Kimherlej/  Town  Council,  1  A.  C.  227,  and 
cases  there  cited.]  In  the  present  case  the  applicant  concurred 
or  acquiesced  in  the  irregularity  complained  of:  B.  vs. 
Trevenen,  2  B.  &  A.  339  ;  B.  vs.  Shjthe,  6  B.  &  C.  240  ;  B. 
vs.  Lofthouse  and  Wilson,  L.  R.  1  Q.  B.  433,  per  Mellor,  J.,  at 
p.  441,  quoting  Corner's  Crown  Practice,  184 ;  B.  vs.  Ward, 
L.  R.  8  Q.  B.  210.  As  to  the  third  point,  the  same  argu- 
ment applied.  Moreover,  Du  Preez,  as  the  only  Justice  of 
the  Peace  present,  had  no  option  as  to  presiding  and  no 
objection  had  been  taken  to  his  doing  so. 

Solomon,  in  reply : — The  petitioner  never  acquiesced  in  the 
nomination  of  Du  Preez  after  he  had  been  appointed  Chair- 
man. As  Chairman,  he  exercised  judicial  functions,  e.g.,  in 
deciding  the  point  as  to  Vorster's  eligibility.  Then  as  to  the 
voters'  list,  the  law  was  imperative  and  not  directory.  In 
the  absence  of  such  list  there  could  be  no  valid  election,  and 
if  the  election  was  absolutely  void  ah  initio  the  Court  would 
set  it  aside  no  matter  who  was  the  relator.  [Solomon,  J., 
referred  to  Daniel  vs.  Daniel,  3  Juta,  231.] 

Cur.  adv.  vult. 

Postea  (Sept.  2), — 

Laurence,  J. P.,  said  : — In  this  matter  a  judgment  was 
prepared,  after  consultation,  by  Mr.  Justice  Solo^ion,  who 
has  since  left  Kiinberley.  I  iiave  read  it,  and  concurred 
with  it  generally,  and  with  his  assent  have  added  some 
further  observations,  so  that  it  may  be  taken  as  the  ju^lg- 
ment  of  the  Court.     I  shall  now  proceed  to  read  it : — 

This  is  an  application  to  the  Court  to  set  aside  the  election 
of  the  respondents  as  members  of  the  Village  3[anagoment 
Board  of  Warrenton,  which  election  took  place  on  the 
3rd  day  of  July,  1889.  The  petition  upon  which  the 
application  is  based  sets  I'ortli  various  grounds  of  complaint, 
but  at  the  hearing  the  couurfel  for  the  ap[»licunt  l)ased  his 
Vol.  v.— rAUT  ill.-G.  \V.  2  G 
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1W9.  case  upon  three  grounds  ooly  and  abandoned  the  remainder, 
Sept^2.  go  that  it  is  not  necessary  now  to  say  anything  upon  these 
l^thman  M^  poiuts  whlch  woro  abandoned.  The  three  points  relied  upon 
others.  ^^y  ^j^g  applicant's  counsel  are  the  following: — 1.  That  at  the 
time  of  the  election  no  list  of  voters  resident  within  the 
limits  of  the  village  had.  been  framed  by  the  Resident 
]\ragistrate,  as  required  by  the  Village  ]\[anageraent  Act  of 
1881.  2.  That  Du  Preez  and  Dundas,  two  of  the  re- 
spondents, were  nominated  as  caudidates  by  one  Schalk 
Vorster,  who  was  not  a  person  duly  qualified  to  nominate 
candidates  under  the  provisions  of  the  aforesaid  Act.  3. 
Tliat  the  respondent  Du  Preez,  who  took  the  chair  at  the 
meeting  when  the  election  took  place,  and  who  was  the 
returning  officer  at  the  election,  was  himself  one  of  the 
candidates,  and  that  his  election  consequently  is  void.  As 
regards  the  second  of  these  grounds,  it  is  sufficient  at  present 
to  say  that  tlie  evidence  upon  this  point — both  as  to  whether 
]\[r.  S.  Vorster  did  or  did  not  propose  the  candidates,  and  as 
to  whether  he  was  or  was  not  a  resident  within  the  village — 
is  so  conflicting  that  as  intimated  during  the  argument  it 
would  be  impossible  for  the  Court,  upon  affidavits,  to  decide 
that  the  facts  relied  upon  by  the  applicant  have  been 
established,  and  consequently  it  is  unnecessary  to  say 
anything  further  upon  this  portion  of  the  case.  Proceeding 
then  to  the  first  ground  of  complaint,  it  seems  clear  that  at 
the  time  of  the  election  no  such  list  of  registered  voters  as  is 
required  by  Act  27  of  1881  had  been  framed  by  the  Resident 
IVIagistrate  of  Kimberley  for  the  purposes  of  this  election. 
Sect.  4  of  that  Act  requires  that  as  soon  as  any  village  shall 
have  been  proclaimed  under  the  Act,  the  Resident  ]\Iagis- 
trate  of  the  Division  shall,  from  the  list  of  registered  voters 
of  the  Division,  frame  a  list  of  all  such  voters  as  shall  be 
resident  within  the  limits  of  the  village,  and  shall  thereafter, 
as  often  as  any  fresh  registration  of  voters  shall  take  place, 
frame  from  the  new  list  of  such  voters  a  revised  list  of  such 
voters  as  are  resident  as  aforesaid.  Now,  the  village  of 
^^'arrenton  was  proclaimed  under  the  Act  on  the  6th  of  May, 
1884.  It  seems  doubtful  whether  thereafter  the  Resident 
IMagistratc  of  Kimberley  did  at  any  time  frame  a  list  of  the 
voters    resident    within   the   villaire.     The   Resident   IMairis- 
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trate'n  own  recollection  is  that  he  did  frame  such  a  list;  but  i""'-  " 
on  the  other  hand  it  is  admitted  that  there  is  no  record  in  J^'pt-  2! 
his  office  of  any  such  list,  no  such  list  has  been  produr-ed  or 
appears  to  be  in  existence,  and  the  applicant  himself  says 
that,  though  he  was  Secretary  of  the  Board  from  some  time 
in  1886  to  August,  1888,  and  Chairman  from  August,  1888, 
up  to  the  election  in  July,  1889,  no  such  list  was  ever 
received  or  seen  by  him.  But  whatever  doubt  there  may 
be  on  this  point,  this  much  is  clear,  that,  after  the  last 
registration  of  voters,  which  was  completed  on  the  23  rd 
May,  1888,  no  new  list  of  voters  was  framed  by  the  Resident 
Magistrate  as  required  by  the  4th  section  of  Act  29  of  1881. 
The  most  that  was  done  was  that  the  Acting  Resident 
Magistrate  sent  to  the  Secretary  of  the  Board  a  voters'  list 
of  all  the  voters  resident  in  Ward  No.  2,  in  whicli  Ward  the 
Village  of  Warrenton  is  situate.  This  list,  however,  con- 
tained a  large  number  of  names  of  voters  not  resident 
within  the  village,  the  total  number  of  voters  in  Ward 
No.  2  being  about  193,  whereas  there  are  only  from  25  to  30 
voters  resident  within  the  village.  It  seems  to  me  that  it  is 
impossible  to  hold  that  this  was  a  compliance  with  the 
provisions  of  sect.  4  of  Act  29  of  1881,  and  consequently  I 
think  it  is  established  that  no  such  voters'  list  as  is  required 
by  that  Act  was  framed  by  the  Resident  Magistrate  of 
Kimberley.  On  the  other  hand  it  is  clear  that  at  the 
election  a  list  was  used,  framed  by  the  applicant  himself, 
containing  the  names  of  all  the  registered  voters  resident 
within  tlie  village  as  well  as  of  three  other  persons — jMessrs. 
Adams,  Burgers  and  S.  Vorster — two  of  whom  were  placed 
upon  the  list  at  the  applicant's  request  and  with  the 
approval  of  the  Resident  Magistrate,  and  the  third  of  whom 
was  placed  upon  the  list  by  the  respondent  Du  Prooz. 
Consequently  all  the  persons  who  would  have  been  entitled 
to  vote  if  the  Resident  Slagistrate  had  framed  a  proper  list 
had  an  opportunity  of  voting,  and  they  all  exercised  their 
right  with  the  exception  of  one  person  who  was  absent  from 
the  village.  It  is  true  that  three  other  persons  also  voted, 
but  the  list  of  votes  given  for  the  different  candidates,  when 
examined  in  detail,  shews  that  the  ultimate  result  of  the 
election   was  not  affected  by  their  votes.     Notwitlistanding 

2  V,  2 
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aJ'^29  ^^'^  ^^*^*'  ^o^^^ver,  the  objection  wliicli  has  been  taken  to 
Se|)tj2.  the  voters'  list  is  of  so  serious  a  nature  that  it  might  possil)ly 
RothmanM.  jjayo  bceu  held  to  be  fatal,  unless  some  of  the  preliminary 
others.  a^d  personal  objections  taken  by  the  respondents  could  be 
sustained.  But  before  considering  these  objections,  let  me 
proceed  to  refer  to  the  third  ground  relied  upon  by  the 
applicant.  It  is  clear  from  the  affidavits  that  the  respondent 
l)u  Preez,  who  was  one  of  the  candidates,  acted  as  Chairman 
at  the  meeting  and  as  returning  officer.  Moreover,  the 
authorities  quoted  at  the  bar  on  behalf  of  the  applicant,  and 
others,  which  were  fully  discussed  in  this  Court  in  the  case 
of  Bottomley  and  another  vs.  Sim  and  otJiers,  1  H.  C.  167, 
appear  to  establish  that  a  returning  officer  is  to  some  extent 
a  judicial  as  well  as  a  ministerial  officer,  and  that,  on  the 
principle  that  no  man  can  be  a  judge  in  his  own  cause, 
a  returning  officer  cannot  return  himself  as  a  member.  On 
the  other  hand,  however,  it  is  to  be  borne  in  mind  that  the 
position  of  chairman  and  returning  officer  was  forced  upon 
Du  Preez  by  the  provisions  of  Acts  29  of  1881,  28  of  1882, 
and  7  of  1884,  inasmuch  as  he  was  the  only  Justice  of  the 
Peace  present  at  the  meeting.  j\[oreovor,  he  had  on  several 
previous  occasions  when  he  was  a  candidate  presided  at  the 
election,  and  on  none  of  such  occasions  had  any  objection 
been  taken  to  his  doing  so,  nor  was  any  objection  taken  at 
the  present  election.  This  objection,  however,  would  un- 
doubtedly also  he  a  serious  one,  if  the  only  question  raised 
were  whether  the  election  was  a  strictly  legal  one.  This, 
however,  is  not  the  only  question,  and  I  proceed  now  to 
consider  the  preliminary  and  personal  objections  fallen  by 
the  respondents  to  the  granting  of  this  application.  Now  in 
the  first  place  it  is  clearly  established  by  the  authorities 
quoted  on  behalf  of  the  respondents,  as  well  as  by  many 
others,  that  the  granting  of  an  application  of  this  nature  is 
a  matter  purely  in  the  discretion  of  the  Court.  As  was  said 
by  Lord  Denman  in  the  well  considered  and  clearly  ex- 
jjressed  judgment  in  the  case  of  11.  vs.  Parnj,  6  A.  i"(:  E.  810, 
''  Every  case  which  has  turned  upon  the  interest,  motives,  or 
conduct  of  the  lelator,  proceeds  U[)on  the  principle  of  the 
Court's  discretion  ;  however  clear  in  point  of  law  the 
objection  may  iuiv(^  been  to   the   party's   abstract  light  to 
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retain  his  office,  vet  the  Conrt  lias  ap'ain  and  ajrain  refused         i8R9. 

,  Aug.  29. 

to  look  at  it  or  interfere  upon  one  or  other  of  those  grounds."'       ■'^p*-  •■^- 

It  was  arorned  on  behalf  of  the  applicant  that  the  Court  can    JJot'i'"--*"  « 

exercise  its  discretion  only  in  cases  where  there  has  been        otiiera. 

some  informality  in  the  election,  some  disregard  of  provisions 

which  are  merely  directory ;  but  that  where  there  has  been 

an  illegality  going  to  the  root  of  the  election  and  rendering 

it  invalid,  the  Court  is  bound  to  declare  such  election  void. 

Now  I  am  wholly  unable  to  assent  to  any  such  proposition. 

The  only  autiiority  in   support  thereof  to  which   we  were 

referred  is  the  case  of  R.  vs.  Smith,  which  is  very  meagrely 

reported  in  3  T.  R.  573,  and  which  in  any  case  does  not  go 

so  far  as  the  argument  advanced  by  the  applicant's  counsel. 

On  the  other  hand,  however,  there   are   many  authorities 

distinctly  adverse  to  this  contention,  such  as  the  case  of 

B.  vs.  Parry,  already  quoted,  B.  vs.  Trevenen,  2  B.  &  A.,  339, 

and  a  case  in  our  own  Supreme  Court  not  referred  to  in  tlie 

argument,  Bottomley  vs.  Kimberley  Mining  Board,  1  Juta, 

381,  where  De  Villieus,  C.J.,  said  : — "  J  think  there  are 

strong  grounds    for  holding   that    unless    the    illegality   or 

informality  of  the   proceeding's  affected    the   result   of   the 

election,  the  Court  will  not  set  it  aside  ;  "  and   Dwyeu,  J., 

was  of  opinion  that  ''the  order  ought  to  be  refused  upon  the 

decisions  in  Englisli   cases,  that   relators,  having  taken  an 

active  part  in  an  election,  would  not  be  afterwards  allowed 

to  object  to  the  illegality  of  the  proceedings."     That  being 

so,  it  appears  to  me  that  the  objections  which  are  urged 

against  the  granting  of  the  present  application  at  the  suit  of 

the  applicant  are  so  strong  that  the  Court,  in  the  exercise  of 

its  discretion,  ought  to  refuse  to  interfere  in  the  matter.     In 

the  first  place,  the  affidavits  in  support  of  the  application  do 

not  establish,  as  was  said  in  B.  vs.  Parry,  any  corrupt  or 

fraudulent  motive  for  the  acts  complained  of,  nor  do  they 

shew  tliat  they  have   produced  injustice,  inconvenience,  or 

even  any  one  result  different  from  what  would  have  followed 

the  fullest  compliance  with  the  strict  letter  of  the  law.     The 

object  of  the  provisions  in  the  Act  as  to  the  framing  of  the 

voters'  list   is  simply  to  provide  suitable  machinery  for  the 

election ;  such  machinery  in  the    present    instance    was    in 

<-'(fect  provided  by  the  pre})aratiun  of  a  list  of  the  registered 
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bi-'puj.       within  the  Ward,  forwarded  by  the  Acting  Magistrate,  and 
the  result  was   the   same  as  if  the  Magistrate  had   done 
exactly  what  the  law  required.     It  may,  moreover,  be  added 
that  the  decision  of  Buchanan,  J.,  in  Palmer  and  another  vs. 
Kimherley  Town  Council,  reported  at  1  A.  C.  227,  so  far  as  it 
goes  is  an  authority  to  the  effect  that,  even  in  the  case  of  an 
election  in  a  fully  organized  Municipality,  the  existence  of  a 
proper  voters'  list  is  not  in  all  cases  absolutely  indispensable 
to  tlie  validity  of  an  election.     In  all  such  cases,  in  fact,  the 
policy  of  the  law,  as  illustrated  by  many  decisions,  is  so  far 
as  possible  to  give  effect  to  the  hond  fide  expression  of  the 
wishes  of  the  constituent  body  as  to  the  election  of  their 
representatives,  ut  res  magis   valeat   quam  pereat.     In  the 
second  place,  the  applicant  himself  concurred  in  and  took 
part  in  the  present  election.     He  himself  framed  the  list  of 
voters  which  was  used  at  the  election.     He  knew  perfectly 
well  that  the  list  required  by  law  had  not  been  framed  by 
the  Eesident  Magistrate,  for  he  had  himself  applied  to  the 
Acting  iiesident  Magistrate  to  frame  such  a  list,  and  he  had 
himself  been  elected  iipon  previous  occasions  upon  similar 
informal  lists  of  voters.     For  these  reasons  it  appears  to  me 
that  it  would  be  contrary  to  all  equity  and  pjropriety  to 
allow  the  apj)licant  now,  merely  because  he  has  been  un- 
successful at  the  present  election,  to  succeed  in  invalidating 
the  whole  of  the  election,  and  leaving  the  village  without 
any  Management  Board.     So  also  in  the  exercise  of  our 
discretion  I  think  that  we  should  refuse  to  set  aside  the 
election   of  Du   Preez   on   the   ground    that   he   acted    as 
Chairman   and   Returning   Officer.      The   reasons    already 
stated  will  many  of  them  apply  to  this  part  of  the  appli- 
cation also,  and  the  case  of  B.  vs.  Ward,  8  Q.  B.  210,  is,  in 
some  of  its  features,  a  direct  authority  in  support  of  the 
respondent  Du  Preez.     It  is  not  suggested  that  the  mere 
fact  of  his  being  in  the  chair  in  any  way  affected  the  result 
of  the  election ;  and  it  can  scarcely  be  supposed  that  when 
tlie  Legislature  provided  by  section  2  of  Act  28  of  18S2  for 
the  chair  to  be  taken  at  such  meetings,  in  the  absence  of 
the  ]Maii:istri>t(%  by  a  Justice  of  the  Peace,  it  could  have 
contemplated  or  intended    in  cases  like  the  present,  wh(;n 
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there  was  only  one  Justice  of  the  Peace  in  the  phice.  and  lie        ^'^>*^- 
was,  as   appears   from  the   result,  the   man   whom  it   was       ly-vt-^. 
considered  most  desirable  to  return,  that  the  electors  should    r^^".""*"  "■ 

Du  rrccz  aud 

be  disabled  from  exercising   their  franchise  in  his   favour       otiiL-rs. 
owing  to  his  being  the  only  person  competent  to  preside  at 
the  meeting.     The  result  is   that  the  application  must  be 
refused,  with  costs. 

[Applicant's  Attorneys,  Cai-decott  k  BELr.."! 
I{«6|x>ndents'  Attoruey,  D.  J.  Uaakuoff.       | 


Colonial  Government  vs.  Robb. 

Ride  of  Court  329  {d). — Summons. — Service. — Agent. 

In  an  action  against  B.,  the  summons  was  served  on  a  clerh  of 
II.,  tvho  exhibited  to  the  Dejmtg- Sheriff  a  general  jpoiver 
given  hy  B.  to  II.  H.  suhsequenthj  stated  to  the  Deputy- 
Sheriff  that  he  declined  to  accept  service  or  act  in  the 
matter.  Held,  on  motion  for  judgment  hy  default  of 
appearance,  that  the  service  ivas  had. 

This   was   a   motion    under   Rule   of  Court   329  (d)  for         is^g. 
iudo:ment  by  default  of  appearance.     The  Deputy-Slieriff's       "  — "' 

•'       ^  ,  •'  P  11  Colonial  Goveni- 

return  to  the  summons  was  as  lollows  : —  meiu  «.  iiubb. 

"  On  this  the  31st  day  of  August,  1889,  and  at  Kimberley,  I  have  duly 
served  the  within  summons  upon  the  within  named  defendant,  John  liobh, 
by  delivering  to  Ernst  Schroder,  a  clerk  in  the  employ  of  Daniel  Johannes 
Ilaarhoff,  at  the  ofiice  and  place  of  business  of  the  said  D.  J.  IIa;irhijft',  a 
copy  thereof,  the  said  Ernst  Schrotler  exhibited  to  me  a  general  jwwer  of 
attorney  given  by  the  said  defendant  to  the  said  D.  J.  llaftrhuH".  The 
said  1).  J.  Haarhofl"  subsequently  called  upon  me  and  stated  that  he 
declined  to  accept  service  of  summons  or  act  in  this  matter." 

Ilopley,  C.F.,  moved  and  submitted  that  the  service  was 
good,  but,  in  reply  to  the  Court,  admitted  that  an  agent  was 
not  bound  to  accept  service  on  behalf  of  his  principal. 

Laukenci-:,  J.r.  : — I  do  n(^t  think  wc  can  hold  that  there 
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sel)f 'i2.  ^^  ^^^^^  *  ^°^^  service  in  this  case.  Mr.  HaarlioiF,  in  his 
t-oioiu^overn-  capacity  US  the  alleged  agent  of  the  defendant,  cannot  be 
went  vs.  Kobb.  jield  to  have  been  bound  by  the  act  of  his  clerk  in  accepting 
the  summons,  and  was  entitled,  if  he  thought  fit,  to  decline 
to  accept  service.  I  may  add  that,  according  to  the  stricter 
practice,  vvlien  service  is  effected  on  an  agent,  his  power  of 
attorney  should  either  be  produced  to  the  Court  or  at  all 
events  exhibited  to  the  Registrar.  This  has  been  held  to  be 
necessary  in  Natal,  in  a  case  briefly  reported  in  the  Cape 
Law  Journal  (see  Guardians  of  Marcus  vs.  Jacohson,  2 
C.  L.  J.  168),  and  I  believe  an  opinion  was  expressed  by 
Mr.  Justice  Jones  that  a  similar  course  should  be  adopted  in 
this  Court.  At  all  events  it  seems  right  that  this  should  be 
done  whenever  any  doubt  exists  as  to  the  agency.  The 
Court  will  make  no  order  on  the  present  motion. 

Cole,  J.,  concurred. 

I  riaiutifl's  Attorneys,  Graham,  Vigne  &  Mallet.] 


MOSENTHAL  &  Co.  VS.  BllAUN, 

Attachment  of  immovahles. — Edictal  citation. 

Where  an  application  was  made  for  the  attachment  of  certain 
immovable  property  to  found  jurisdiction,  and  for  leave 
to  sue  hy  edictal  citation,  and  it  appeared  that  the  said 
property  had  already  been  transferred  to  the  applicants  as 
security  for  the  debt  in  question,  and  was  registered  in 
their  names,  the  Court  refused  the  application. 

iH>o.  This   was   a   petition   for   leave   to   sue   the  respondent, 

'  —         formerly   of  Kimberley,   but   now   residing   in   the    South 

M(wntli;il  A:  Co.  -^  it        i  t  i        •  •  •  •  <.     i    i 

vs.  J5ruuu.  African  Republic,  by  edictal  citation  in  an  action  of  debt, 
jind  to  attach  certain  property  ad  fundandam  jiirisdictionem. 
I'lic  jictition  alleged  "  tliat  tlu'  said  ]>raun  is  ]iossesscd  of 
certain    immovable   property  situated   in   Kimberley,   being 
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lot  740  in  Otto   Street,  Newton,  with   the   buildings   and       g^^^^'i^ 
erections   thereon,  which  property  has  been  transferred  to  jj^^^j^  ^^  ^^ 
yonr  petitioners  as  security  for  the  debt  aforesaid,  and  is  at     "*•  J^raun. 
present   registered   in   their   name."     The   application  was 
that  the  respondent  should  be  interdicted  from  alienating 
this  property  pending  the  action  to  be  instituted. 

Wright  moved. 

Laurence,  J.P.,  inquired  how  the  respondent  coukl 
alienate  tlie  property  if  it  hud  been  transferred  to  and  was 
registered  in  the  names  of  the  applicants  and  what  there 
was  to  shew  that  the  respondent  was  the  owner  of  property 
within  the  jurisdiction. 

Wright  said  that  the  applicants  had  not  acquired  the 
property  as  owners,  but  merely  by  way  of  pledge  or  security. 
All  that  was  really  wanted  was  leave  to  sue  edictally. 

Laurence,  J.P.  : — But  the  Court  can't  grant  such  leave 
unless  there  is  something  to  found  jurisdiction.  It  appears 
that  so  to  speak  the  legal  estate  in  this  property  is  in  the 
applicants,  and  the  respondent  has  merely  an  equity  of 
redemption,  which  does  not  appear  to  be  capable  of 
attachment.  The  present  application  therefore  cannot  be 
granted,  but  the  applicants,  if  so  advised,  can  apply  for  a 
rule  calling  upon  the  respondent  to  shew  cause  why  the 
property  should  not  be  sold  in  satisfaction  of  the  debt. 

Cole,  J.,  concurred. 

[Ai>plicants'  Attorneys,  I'i-ayfoud  &  Fitzpatrick.] 


j\Lvnamela's  Trustee  vs.  IIessex. — The  Sajie  vs.  Peter. 

Insolvencif. — Undue  p-efcrence. — Proof  of  Contemplation. 

Ord.  G,  1843,  §  S-\..~Act  38,  1884,  §  8. 

In  actions  to  set  aside  certain  payments  to  creditors  and  aliena- 
tions  of  property  as   undue  lyreferences,    ichere   it   was 
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proved  that  the  transactions  impeached  occurred  very 
shortly  hefore  seqtiestration  and  tliat  at  the  time  of  seques- 
tration there  teas  a  large  deficiency  in  tJie  estate,  but  there 
was  no  evidence  that  such  deficiency  existed  at  the  time  of  the 
transactions  in  question,  the  Court  granted  absolution  from 
the  instance. 

s«pt'i2.  These  were  two  actions  of  undue  preference  which,  at  the 

Mai^eia'8    ^cquest  of  couDsel,  were  heard  together.     In  the  former  case 

^m^iu'     *^6  plaintiff  alleged  that  the  estate  of  Manamela  had  been 

The^^me^..    gequestratcd  on  or  about  March  2,  1889,  and  he  had  been 

duly   elected   and  confirmed   as  trustee.     In  or  about  the 

previous  January  the  insolvent  had  paid  the  defendant,  one 

of  liis  creditors,  the  sum  of  £470.     At  the  time  of  such 

payment  he  contemplated  insolvency  and  intended  to  prefer 

the  defendant  above    his    other    creditors.     The   plaintiff 

.  claimed  that  the  said  payment  should  be  set  aside  as  an  undue 

preference  under  sect.  84  of  Ord.  6  of  1843  and  that  the 

defendant  should  be  ordered  to  pay  him  the  said  amount 

with  interest  and  costs.     In  the  second  case  the  plaintiff 

alleged  that,  on  or  about   Feb.  12,  1889,  the  insolvent  had 

transferred  to   the  defendant,  another   creditor,   a   certain 

stand    with   buildings    thereon,    and    this    transaction   he 

also  claimed  to  have  set  aside  on  similar  grounds.     The 

defendant   in  each   case   denied    that  the    insolvent   con- 

tem})lated    insolvency    at    the    time     of    the    transaction 

complained  of  or  that  such  transaction  constituted  an  undue 

preference. 

Lange,  for  the  plaintiff,  put  in  the  Gazette,  containing  the 
insolvent's  notice,  dated  Kimberley,  Feb.  15,  of  his  intention 
to  surrender,  and  also  the  schedules,  accepted  on  March  2, 
from  which  it  appeared  that  the  liabilities  were  returned  at 
£635  8s.  and  the  assets,  including  "  bad  and  doubtful " 
debts  to  the  amount  of  £223,  valued  at  £308,  thus  leaving  a 
<leficiency  of  £327  8s.  He  also  called  Mr.  Vigne,  a 
valuator  and  sworn  appraiser,  who  had  valued  the  assets, 
other  than  the  debts,  on  Feb.  19,  for  the  purposes  of  tlio 
schedules,  at  £85,  and  who  deposed  that  such  was  then 
the  fair  value  of  these   assets  and  that  it  would  have;  been 
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much  the  aime  in  the  previous  month.     He  then   closed 

*lis  case.  Manli^oU-s 

Ilopley,  C.P.,  for  the  defendants,  applied  for  absolution  ^[ul^l,'*' 
from  the  instance.  The  plaintiff  relied  entirely  on  Act  38,  '^■^'i^^r*' 
1884,  §  8,  but  had  offered  no  proof  that,  at  the  time  of  the 
alleged  undue  preferences,  the  liabilities  exceeded  the  assets. 
There  was  therefore  no  evidence  of  contemplation  of  in- 
solvency. He  referred  to  Pentzs  Trustees  vs.  Mihvard, 
4  H.  C.  63.  [Laurence,  J.P.,  referred  to  Slater's  Trustee  vs. 
Smith  &  Co.,  5  E.  D.  C.  9.] 

Lange  said  that  he  relied  on  the  valuation  of  assets  made 
on  Feb.  19.  The  Court  would  presume,  in  the  absence  of 
evidence  to  the  contrary,  that  the  insolvent's  position  was 
substantially  the  same  at  the  time  of  these  transactions,  one 
of  which  occurred  only  a  week  before.  The  insolvent  had 
kept  no  books  and  so  it  was  impossible  for  the  trustee  to 
produce  any  further  evidence  except  by  calling  the  insolvent 
himself,  who  would  be  a  hostile  witness. 

Laurence,  J. P. : — In  this  case  we  are  asked  to  set  aside 
certain  transactions  as  undue  preferences  of  particular 
creditors,  within  the  meaning  of  §  84  of  the  Insolvent 
Ordinance  of  1843.  In  order  to  constitute  such  a  preference, 
it  is  necessary  for  the  plaintiff  to  prove  that,  at  the  time  of 
the  transaction  impeached,  the  insolvent  contemplated 
insolvency  and  intended  to  prefer  the  creditor  in  question. 
The  intention  to  prefer  may,  in  the  absence  of  circumstances 
disclosing  a  different  motive,  be  inferred  from  the  contem- 
plation of  insolvency,  but  the  latter  at  least  requires  to  be 
proved.  In  the  present  case,  the  plaintiff  has  offered  no 
proof  of  such  contemplation  but  relies  on  the  presumption 
created  by  sect.  8  of  Act  38  of  1884.  That  section  provides 
that  "  if  at  the  trial  of  any  action  brought  for  the  purpose 
of  setting  aside  any  alleged  undue  preference,  under  the 
provisions  of  the  84th,  85th,  87th,  92nd  or  95th  section  of 
the  said  Ordinance,  it  be  proved  that  the  alienation,  transfer, 
cession,  delivery,  mortgage,  pledge  or  payment,  forming  the 
subject  of  such  action,  was  made,  granted  or  given  within  six 
months  bef(jre  the  sequestration  of  the  estate  of  the  insolvent, 
and  at  a  time  when  his  liabilities  fairlv  calculated  exceedei.! 
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his  assets  fairly  valued,  it  shall  be  presumed  that  the  insol- 
vent at  suoh  time  contemplated  the  sequestration  of  his 
estate  unless  proof  be  made  to  the  contrary  by  the  defendant 
in  such  action."  Now  it  appears  that  the  transactions  here 
in  question  did  take  place  considerably  within  the  period  of 
six  months,  and  indeed  very  shortly,  before  the  sequestration 
of  this  estate.  But  this  is  not  sufficient ;  in  order  to  give 
rise  to  the  presumption  of  contemplated  insolvency,  it  is 
necessary  also  to  prove  that  at  the  time  of  the  transactions 
there  was  an  actual  deficiency  in  the  estate.  Of  this  however 
no  proof  whatever  has  been  offered,  but  we  have  been  asked 
to  presume  that,  because  there  was  a  substantial  deficiency  on 
Feb.  19,  the  balance  was  also  against  the  insolvent  both  in 
the  previous  month  and  earlier  in  the  same  month.  In  my 
opinion  we  are  entitled  to  presume  nothing  of  the  kind. 
The  suggested  presumption  does  not  fall  within  the  class  of 
what  are  known  as  "  legal  presumptions,"  whether  "  conclu- 
sive "  or  "  disputable,"  whether  iuris  et  cle  hire  or  tliose 
which  are  called  praesumptiones  iuris  alone  and  therefore 
rebuttable ;  neither  has  such  a  presumption  as  tlie  plaintiff 
suggests  been  created  by  the  statute.  We  are  in  fact  asked 
to  dispense  with  a  material  part  of  the  proof,  an  essential 
element  of  the  plaintiff's  case,  and  we  are  not  at  liberty  to 
do  anything  of  the  sort.  Many  cases  might  be  conceived  in 
which  a  man  miglit  be  perfectly  solvent  one  week  and 
hopelessly  insolvent  the  week  after.  He  might  suddenly 
sustain  some  unexpected  loss  and  so  be  compelled  to  sui*- 
rendor  his  estate.  It  is  said  that  the  same  course  could  not 
be  adopted  by  the  plaintiff  in  this  case,  in  producing  evidence 
as  to  the  previous  state  of  the  insolvent's  affairs,  as  was 
adopted  in  that  of  Pentz,  which  was  an  action  of  a  similar 
kind,  because  tlie  present  insolvent  has  kept  no  books.  If 
he  has  neglected  his  duty  in  that  respect  he  can  be  prosecuted 
for  the  offence  ;  but  such  an  omission,  or  offence,  on  his  part 
does  not  relievo  the  plaintiff  from  the  duty  of  proving  his 
case.  If  ho  could  not  do  so  in  any  other  way,  it  was  obvi- 
ously open  to  him  to  call  the  insolvent,  and  it  is  no  answer 
that  the  insolvent  would  have  been  a  hostihi  witness  ;  if  he 
shewed  liiniself  to  be  hostile,  he  conhl  bo  treated  as  such. 
At  present  there  is  no  evidence  whatcn'er  belbn;  the  Court 
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that  thf'SG  transactions  constituted  nndiio  preferences  and 
absolutit)n  from  the  instance  must  therefore  bo  granted,  in 
each  case,  with  costs. 

Cole,  J.,  concurred. 


ISSfl. 
Sept.  12. 

Manaiiiela'g; 
'J'rusti'*.'  vs. 

lU'fuen. 

TIk"  saiiK;  vs. 

i\'tt:r. 


[I'laintiflTs  Attorneys,  Cati>f.cott  k  nEr.T,.  -i 

Attorneys  for  dofendant  Ilesscn,  Cocnr.AN  &  Cogiu.an. 
i'or  defendant  I'eter,  Fuames&  Ghuimek.  J 


Lyons  and  Stone  vs.  Stibbs. 

Provisional  sentence. — Summons. 

Provisional  senteyice  refused  on  a  iiromissory  note  ivlien  the 
signature  of  the  Begistrar  teas  omitted  from  the  copy  of 
the  summons  served  on  the  defendant. 


PLopley,  C.P.,  moved  for  provisional  sentence  on  a 
promissory  note. 

Joiibert,  for  the  defendant,  objected  that  in  the  copy  of  the 
summons  which  had  been  served  on  him  the  signatui-e  of 
the  Registrar  had  been  omitted.  He  referred  to  Rule  of 
Court  12  ;  Banh  of  Africa  vs.  Kimherley  Mining  Board,  2 
H.  C.  150;  Bichter  vs.  Be  Koch,  1  Meiiz.  117  ;  Van  Zyl  on 
Judicial  Practice,  3  C.  L.  J.  186. 

Hopley,  C.P.,  submitted  that  the  copy  summons  gave  the 
defendant  all  necessary  information  and  tliat  he  was  in  no 
way  prejudiced  by  the  fact  that  tlie  signature  of  the 
Registrar  over  the  printed  words  "  Registrar  of  the  lligli 
Court/'  hud  been  inadvertently  omitted. 

Laurence,  J.P.  : — ^I  am  under  the  impression  that  in  tlie 
case  of  Banh  of  Africa  vs.  Kimlcrley  Mining  Board  tlie 
Court  laid  special  stress  on  the  fact  tluit  the  name  of  the 
plaintiff's  attorney  was  omitted  from  the  copy  of  the 
summons  served  on  the  defendant,  and  pointed  out  tliat  this 
was  a  mutter  on  which  the  defenchmt,  in  case  he  might  wish 
to  effect   a  settlement   and  for  otiier  reasons,  was  entitled  to 
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Lyons  &  Stone 
I'S.  Stibbs. 
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Nov"i5  information.  This,  however,  does  not  appear  from  the 
L  ooT&stone  ^^P^^^>  neither  does  it  appear  whether  the  Court  would  have 
w.  stibbs.  })e](j  either  of  the  irregularities  there  pointed  out — the 
omission  of  the  signature  of  the  Registrar  and  of  the  name 
of  the  attorney — if  standing  alone  to  be  fatal  by  itself. 
However  that  may  be,  the  case  is  undoubtedly  to  some 
extent  a  precedent  in  favour  of  the  objection  now  taken,  and 
it  certainly  ought  to  have  put  attorneys  on  their  guard 
against  the  repetition  of  similar  irregularities  and  omissions 
to  those  there  in  question.  It  is  an  essential  part  of  the 
process  of  the  Court  that  it  should  be  tested  and  signed  by 
the  Registrar,  and  as  the  defendant  has  thought  it  worth 
while  to  take  the  technical  objection  that  it  does  not  appear 
from  the  copy  served  on  him  that  this  was  done  in  the 
present  case,  I  think  the  safer  course  is  to  allow  the 
objection.  Provisional  sentence  will  therefore  be  refused 
and  the  defendant  must  have  his  costs  of  appearance. 

Cole,  J.,  concurred. 

ri'laintiffs'  Attorneys,  Coohlan  &Cociir.AN.n 
LlMeiidaat's  Atturuey,  Scukkmbruckkr.      J 


Philip  and  another  vs.  Buitannia  G.  M.  Company  and 
Registrar  of  ]Jkeds. 

Joint-stoclc  ComjKiny. — Act  28  of  18G1. — Amendment  of  Trust 
Deed. —  Ultra   Vires. — Amalgamation. 

At  a  meeting  of  shareholders  in  a  joint-stock  comjximj,  regis- 
tered under  Act  23  of  1861,  it  icas  resolved,  hij  the 
requisite  'majority  binder  the  trust  deed,  to  amend  certain 
clauses  thereof,  (1)  hg  removing  the  head  office  of  the 
company  from  Khnherley  to  Johannesburg,  (2)  J)ij  re- 
I'tealing  a  iwoviso  limiting  the  maximum  voting  j^ower  of 
any  individual  shareholder,  (.'>)  hy  repfMling  certain 
provisions  nith  regard  to  tlic  quorum  of  directors,  (4)  Inj 
(■01  f erring  on  the  directors  the  power  to  amalgamate  vitlt 
otiicr  companies  ivithouf  any  special  authority  or  directio)) 
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from  the  shareliolders.  Certain  dissentient  shareholders 
having  applied  for  an  interdict  restraining  the  company 
from  acting  on  these  resolutions  on  the  ground  that  they 
tvere  ultra  vires :  held,  that  the  application  must  he 
refused  as  to  the  first  three  heads,  hut  that  ivith  regard  to 
tlie  fourth  the  applicants  were  entitled  to  an  interdict. 

This  was  an  application  for  an  interdict  to  restrain  the         isf*!*- 
respondent  company  from  carrvine:  into  effect  certain  resolu-         — 

^  .  •         ,  ,  .  .      Philip  &  another 

tions,  passed  at  a  meetmg  of  shareholders,  amendin*;  in  « uritannia 
certain  respects  the  trust-deed  of  the  company,  on  the  ground 
that  the  same  were  ultra  vires,  and  also  to  restrain  the 
Eegistrar  of  Deeds  from  registering  the  said  amendments. 
The  joint  affidavit  of  the  applicants,  Messrs  J.  W.  Philip  and 
A.  Yockmonitz,  shareholders  in  the  company,  set  forth  the 
amendments  to  which  they  objected  and  against  which  they 
had  protested  at  the  meeting.  There  were  a  large  number 
of  these  amendments,  but  many  of  them  were  of  a  sequential 
character,  and  to  others  no  objection  was  taken,  and  the 
objections  were  in  substance  confined  to  four  points,  viz. :  (1) 
to  various  amendments  in  the  articles  of  association  the 
effect  of  which  was  to  transfer  the  head  office  of  the 
Company,  which  was  a  joint-stock  gold  mining  company, 
registered  under  Act  23  of  1861,  and  carrying  on  its  mining 
operations  at  Johannesburg  in  the  South  African  Eepublic, 
from  Kimberley  to  Johannesburg ;  (2)  to  an  amendment 
striking  out  a  proviso  that,  while  every  member  should  have 
one  vote  for  every  share  he  held,  no  member  should  be 
entitled  to  poll  more  than  5,000  votes ;  (3)  to  the  abolition 
of  a  provision  tliat,  at  meetings  of  director.-?,  three  slionld 
form  a  quorum ;  (4)  to  a  new  clause  autliorizing  the 
directors  "  without  any  further  power  or  authority  from  the 
members"  to  "amalgamate  with  any  other  company  or 
companies  having  objects  altogether  or  in  part  similar  to  the 
objects  of  this  company."  To  these  amendments  the  apjdi- 
caiits  objected,  as  already  stated,  on  the  ground  that  they 
were  ultra  vires,  and  involved  a  departure  from  the  special 
understanding  on  which  tlie  capital  had  been  subscribed — as 
to  which  it  was  stated  that,  out  of  a  total  is>ued  capital  of 
120.000  £1  shares,  I)O.O(H)  had  been  issued  to  the  vendors— 
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1889         and  tended  to  confer  on  the  directors  powers  inherent  in  the 

Nov.  15.  r 

PhiiipTInother  shareholders  and  of  which  they  ouglit  not  to  be  deprived. 
" G  M!a)"**  Mr.  Philip  added  that  at  the  time  of  the  formation  of  the 
company  he  had  been  appointed  agent  for  the  vendors,  for 
the  purpose  of  obtaining  the  necessary  capital  by  means  of 
underwriting,  and  that  the  shares  had  been  underwritten 
under  a  special  agreement,  which  he  annexed,  that  the  head 
office  of  the  proposed  company  should  be  in  Kimberley,  with 
two  local  directors  at  Johannesburg.  On  behalf  of  the 
respondents  an  affidavit  was  filed  by  the  Secretary  of  the 
Company,  who  annexed  a  copy  of  the  Articles  of  Association, 
and  stated  that  at  the  meeting  in  question  101,350  shares 
were  represented,  of  which  the  applicants  represented  .3900, 
and  that  after  lodging  their  protest  they  had  left  the  meeting 
and  the  resolutions  now  objected  to  were  then  put  to  the 
meeting  and  carried  unanimously.  On  the  matter  coming 
on  for  argument,  it  was  agreed  that  the  hearing  of  the 
motion  should  be  taken  as  the  trial  of  the  action. 

Guerin  (with  him  Joulert),  for  the  applicants,  observed 
that  the  trust-deed  was  described  as  the  "  memorandum  and 
articles  of  association  of  the  company."  Althougli  strictly 
speaking  under  our  law  there  was  no  such  "  memorandum  " 
as  in  the  case  of  companies  registered  under  the  English  law, 
he  contended  that  the  points  objected  to  dealt  with  matters 
which  should  be  regarded  as  practically  equivalent  to  the 
provisions  of  such  "  memorandum  "  from  which  departure 
was  incompetent.  Clause  2  provided  that  "  The  registered 
office  of  the  company  will  be  situate  in  the  Colony  of  the 
Cape  of  (^ood  Hope;"  the  company  had  been  registered 
under  the  Colonial  Act,  and  the  applicants  were  entitled  to 
object  to  its  removal  to  a  foreign  country,  under  foreign 
laws  and  language.  [Laurence,  J. P.,  referred  to  clause  f), 
which  provided  that  "The  registered  office  of  the  Coni})any 
shall  be  in  the  to\\n  of  Kimberley,  or  at  such  oth<^r  place  in 
tSouth  Africa  as  the  company  shall  from  time  to  time 
determine."  I  He  submitted  that  this  clause  niust  be  iu- 
ter[m;ted  eonsistently  with  and  as  limited  by  clause  2,  and 
reterr(!d  to  Locl'ltart  vs.  I)e  Beers  Mining  Company,  4  ,luta, 
at  p.  208,  and  'Jueen  vs.  Uerjidrar  of  Joint  StocJ:  Cu/ii/Kiiitcs, 
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10  Q.  B.  839,  where  it  was  held  that  a  company  ref^isterod  nov^'s. 
under  7  and  8  Vict.  ch.  110,  and  thereby  "  incorporated  "  by  i.,,i,ip'^in..ther 
virtue  of  sect.  25,  had  no  ppwer  to  change  its  name.  The  '  ^.'^mIcIj'!'* 
Colonial  Act,  23  of  1861,  under  which  the  present  company 
was  registered,  appeared  to  have  been  based  cm  this  statute. 
As  to  the  abolition  of  the  proviso  with  regard  to  voting 
power,  he  referred  to  Brice  on  Ultra  Vires,  2nd  Ed.  55,  8G8, 
and  submitted  that  this  was  a  case  "  where  the  constating 
instrument  contained  special  provisions  in  favour  of  members 
or  particular  classes"  which  it  was  now  sought  to  infringe. 
This  proposal  changed  the  whole  constitution  of  the  company 
and  affected  the  rights  of  shareholders,  as  it  might  give  the 
whole  voting  power  to  two  or  three  large  shareholders, 
especially  in  a  case  where  three-fourths  of  the  whole  number 
of  shares  had  been  issued  to  the  vendors.  Then  as  to  the 
quorum  of  Directors,  it  was  most  objectionable  to  permit  the 
quorum  to  be  reduced  below  three  and  might  lead  to  the 
whole  powers  of  management  being  vested  in  a  single 
director.  [Hopley,  C.P.,  observed  that  while  clause  78 
provided  that  "  Three  directors  shall  form  a  quorum  "  clause 
104  laid  down  that  "  The  directors  may  .  .  .  determine  the 
quorum  necessary  for  the  transaction  of  business,  but  until 
the  Board  otherwise  determine  tlie  quorum  shall  be  three 
Directors."]  Then  as  to  the  power  to  amalgamate,  he  con- 
tended that  to  confer  this  power  on  the  Directors  was 
inconsistent  with  the  decision  in  Loci-hart's  Case  and  also 
referred  to  Philipin  and  others  vs.  Central  D.  M.  Co.,  6 
Juta,  147. 

Ilopley,  C.P.  (with  him  Lange  and  Williamson),  for  the 
respondents,  was  called  on  only  as  to  the  second  and  fourth 
objections.  He  said  that  the  only  question  was  whether 
the  proposed  alterations  aflected  the  object  and  constitution 
of  the  company,  or  whether  they  did  not,  as  he  contended, 
relate  merely  to  matters  of  internal  manairement.  Clause 
156  of  the  trust  deed  empowered  the  shareholders  by  a 
throve- fifths  majority  "to  repeal,  alter,  amend,  extend  or 
modify  any  section  or  sections  or  clauses  of  this  deed  or  to 
add  thereto."  He  submitted  that  this  covered  the  proposed 
amendment  as  to  voting  power  and  the  additional  power 
with  regard  to  amalgamation.     As  to  the  former  point,  the 
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Nov^'i's  passages  which  had  been  cited  from  Brice  referred  to  cases 
riiiiipTanother  ^^^icre  it  was  proposed  to  create  a  new  class  of  preferential 
"g^m'^Co!'*  f'hares  which  might  prove  detrimental  to  existing  share- 
hoMevs.  He  referred  to  Brice'&t  pp.  486,  824,  857,  859. 
863,  869 ;  Locklmrt  vs.  Be  Beer's  Company,  4  H.  C.  at  pp 
100,  101,  where  certain  propositions  had  been  laid  down  by 
Jones,  J.,  with  which  De  Villiers,  C.J.,  though  dis- 
agreeing as  to  their  applicability  to  the  facts  of  that 
particular  case,  had  expressed  his  general  concurrence  on 
appeal ;  Harrison  vs.  Mexican  Bailway  Company,  L.  Iv.  19 
Eq.  358 ;  Ashhury  vs.  Watson,  30  Ch.  D.  376  ;  In  re  South 
Durham  Brewery  Co.,  31  Ch.  D.  261.  Then  with  regard  to 
amalgamation,  clause  3  gave  the  company  power  to  amalga- 
mate with  others  and  there  was  no  reason  in  principle  why 
this  power  should  not  be  delegated  by  the  shareholders,  if 
they  thought  fit,  to  the  Directors  or  to  any  one  else.  IMore- 
over,  clause  82  provided  that  the  Directors  "  may  carry  out 
any  of  the  objects  of  the  company,"  which  would  include 
amalgamation,  and  even  if  it  did  not  the  present  applica- 
tion was  premature,  as  it  did  not  appear  that  any  step  of  the 
kind  was  in  contemplation.  He  also  referred  to  8heffi,eld 
Nickel  etc.  Co.  vs.  Umvin,  2  Q.  B.  D.,  214. 

Guerin,  in  reply,  pointed  out  that  clause  95  of  the  Trust 
Deed  provided  that  "  any  purcliase,  acquisition  or  amalgama- 
tion of  the  mining  claims,  or  other  property  or  right  of  other 
persons  or  companies,  as  alhO  any  sale  of  the  company's 
mining  claims  proposed  to  be  made  .  .  .  shall  first  be 
sanctioned  by  an  extraordinary  resolution  of  shareholders  in 
Kimberley,  at  which  meeting  the  terms  or  conditions 
provisionally  arranged  by  the  Directors  .  .  .  shall  be  sub- 
mitted. The  shareholders  at  such  meeting  may  modify  any 
terras  of  such  provisional  arrangement,  and  authorize  its 
being  carried  into  effect  either  as  proposed  or  modified." 

Lauuence,  J. p.  : — This  is  an  application  which  involves 
the  determination  of  some  important  questions,  and  if  I 
entertained  any  substantial  doubt  as  to  what  our  decision 
on  th(-se  questions  ought  to  be,  I  should  have  proposed  to 
1  escrve  judgment.  IJut  although  the  questions  are  important 
1    think  tlu^y  are  questions  which  we  are  in  a  position  to 
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docido,  and  wliicli  it  is  thoreforo  better  to  docide,  without         i«s9- 

Nov.  15 

delay.     As  has  been  pointed  out  on  previous  occasions,  in       '  —  ' 

..      .  ,  «./.  ••  •!•,  Philip  &  another 

considerino:  the  enei-t  oi  provisions  contained  m  the  trast    «"••  Britannia 

.  U.  M.Co. 

deeds  of  joint  stock  companies,  registered  under  our  colonial 
law,  wo  find  nothing  precisely  corresponding  with  the 
"  memorandum,"  as  distinguished  from  the  "  articles,"  of 
association  of  a  joint  stock  company  incorporated  und(;r  the 
English  Acts.  Under  those  Acts  the  "memorandum"  con- 
stitutes  so  to  speak  a  rigid  instrument,  defining  the  nature, 
objects  and  purposes  of  the  company,  and  from  which,  with 
certain  special  exceptions,  it  is  incompetent  for  the  company 
to  subsequently -d< 'part.  Here  on  the  other  hand,  however, 
thoy  may  be  described  by  the  draftsman,  we  have  simply 
certain  articles  of  association,  or  as  it  is  commonly  called  a 
trust  deed,  and  in  the  present  case  these  articles  include  a 
provision  which  on  the  face  of  it  gives  the  shareholders,  by 
a  certain  majority,  the  widest  possible  powers  "  to  repeal, 
alter,  amend,  extend  or  modify  any  section  or  sections  or 
chiuses  of  this  deed  or  to  add  thereto."  Tlio  question  which 
the  Court  has  to  consider  is  whether  the  amendments  to 
Avhich  objection  has  been  taken  are  amendments  which, 
under  the  clause  I  have  quoted,  the  shareholders  were  em- 
})0\vered  to  make,  or  whether  they,  or  any  of  them,  must  be 
regarded  as  an  infringement  so  to  speak  of  the  organic  con- 
stitution of  tlie  company,  and  as  constituting  or  involving 
sucli  a  departuie  from  its  essential  scope  and  objects  as  not 
to  be  included  within  the  general  power  of  amendment,  and 
as  therefore  to  furnish  sufficient  gi'ounds  for  the  granting  of 
the  interdict  now  applied  for.  Now  with  regard  to  the  first 
resolution  objected  to,  that  namely  for  the  removal  of  the 
Head  Office  of  the  company  fi'om  Kimberley  to  Johannesburg, 
it  is  contended  that  this  is  in  violation  of  clause  2  of  the 
trust  deed,  which  provides  that  "  the  registered  office  of  the 
company  will  be  situate  in  the  Colony  of  the  Ca])e  of  Good 
Hope,"  and  tnat  this  provision  must  be  regarded  as  an 
essential  portion  of  the  constitution  of  the  com^jany,  and 
that  it  was  also  a  prcn'ision  on  tiie  faith  of  which  the  share 
capital  was  subscribed.  Now  as  to  the  latter  point  it  is 
sufficient  to  observe  that,  whatever  may  have  been  originally 
agreed  b*'tween  Mr.  Philip  and  the  underwriters,  the  eondi- 

2  H  2 
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1889.        tions  under  which  the  company  was  ultimately  formed  must 
™  ,  T~   *K    ^e  taken  to  be  embodied  in  the  trust  deed,  to  wliicli  these 

Plnlip  &  another  ' 

*"'u^m'*co'*    gentlemen  were  parties,  and  we  cannot  now  po  behind  its 
provisions.     It  is  next  to  be  noticed  that,  while  clause  2  of 
the  trust  deed,  under  the  heading  "  Memorandum,"  contains 
the  provision  already  quoted,  we  find  later  on  in  clause  6, 
under  the  heading  '*  Registered  Office,"  a  somewhat  different 
provision,  as  it  is  there  laid  down   that  "  The   Registered 
Office  of  the  Company  shall  be  in  the  town  of  Kimbf^rley, 
or  at  such  other  place  in  South  Africa  as  the  Company  shall 
from  time  to  time  determine."     Now  if  it  were  worth  while 
to  minutely  scrutinize  the   grammatical   construction   and 
exact  meaning  of  these  two  clauses,  which  at  iirst  sight  seem 
hariily  consistent,  it  miglit  be  pointed  out  that  while  it  is 
stated  in  clause  2  that  the  registered  office  will  be  in  the 
Cape  Colony,  which  may  be  regarded  rather  as  a  statement  of 
intention  or  anticipation,  clause  6  lays  down  that  it  sJiall  be 
'*  in  such  place  in  South  Africa  as  the  company  shall  from 
time  to  time  determine,"  and  that  this,  rather  than  clause  2, 
should   be   regarded   as   the   imperative   provision   on   the 
■    subject.     I  do  not  care,  however,  to  press  tin's  minute  point 
of  verbal  criticism  or  in  any  way  to  base  my  decision  on  it ; 
for  indeed  it  may  be  that  the  deed  was  drafted  by  an  Irish- 
man, and  we  know  that  the  Irish  are  in  the  habit  of  inverting 
what   Englishmen    regard   as   the  correct  use   of  the  two 
future  auxiliaries.     I  ])refer  to  rest  my  decision  on  a  broader 
ground,  and  to  say  that  even  if  clause  2  stood  alone  I  should 
not  be  prepared  to  regard  it  as  one  which  it  was  incompetent, 
under  the  provisions  of  clause  156,  for  the  shareholders,  by 
the  requisite  majority,  to  abrogate  or  repeal.     It  appears  to 
me  that  the  situation  of  the  Head  Office  of  a  company  is 
precisely  one  of  those  matters  which  it  is  clearly  competent 
for  the  shareholders  to  regulate  and  define  as  convenience, 
from  time  to  time,  may  dictate,  and  that  it  is  impossible  to 
maintain  that  for  the  shartiholders  to  decide  to  remove  this 
office   to   the   place    where   the   mining   operations  of  the 
Company  are  carried   on,  while   at  the  same  time  making 
duo  provision  for  the  transaction  of  the  Com])aijy's  business 
at  Kiinberloy,  is  in  any  way  ultra  vires.     Tiiere  are  some 
pt'S^iniists   wlio    think    that    Kimberloy,    like  other  mining 
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townp,  may  some  day  become  a  sort  of  deserted  village ;  nov''^ 
but,  without  anticipating  any  such  distant  or  improbable  phiup'&Inother 
event  as  that,  it  seems  quite  possible  that  in  the  case  of  a  ""(^^^l^l^^ 
gold  mining  company  carrying  on  business  at  Johannesburg, 
it  might  happen  that  all  or  nearly  all  the  persons  qualified 
to  be  directors  were  resident  at  Johannesburg,  or  that  none 
of  them  were  resident  in  Kimberley,  and  it  seems  clearly 
necessary  that  in  view  of  possibilities  of  this  kind  the  share- 
holders should  not  be  debarred  from  deciding  such  points 
as  where  the  Company's  head  ofifice  shall  be  in  such  manner 
as  they  may  think  most  expedient  in  the  interests  of  the 
Company.  I  now  proceed  to  the  second  point,  on  which  I 
have  felt  more  difficulty,  for  undoubtedly  the  provision  that 
no  shareholder,  whatever  number  of  shares  he  might  hold, 
should  have  more  than  5,000  votes,  may  be  regarded  as  an 
important  provision,  and  one  which  in  certain  circumstances 
might  constitute  a  valuable  security  against  the  wishes  and 
interests  of  a  large  number,  perhaps  of  the  large  majority, 
of  the  shareholders,  being  overridden  and  disregarded  by  a 
few  large  holders  of  shares.  This  in  fact  is  the  old  question 
of  the  "  upper  limit,"  which  in  former  years  led  to  so  much 
controversy  with  regard  to  the  representation  of  the  various 
claimholders  on  the  Kimberley  Mining  Board.  I  may  how- 
ever point  out  as  to  this  branch  of  the  case  that  it  is  not 
alleged  that  any  stipulation  of  this  kind  was  made  in  th6 
original  proposals  upon  which  the  shares  were  taken  up  ; 
and  upon  the  whole  I  have  come  to  the  conclusion  that  this 
also  must  be  regarded  not  as  a  fundamental  matter  but  as  a 
mere  matter  so  to  speak  of  machinery  or  internal  organiza- 
tion, and  that  as  by  a  large  majority  the  shareholders,  at  a 
meeting  at  which  no  one  could  poll  more  than  5,000  votes, 
have  decided  for  the  future  to  abolish  this  restriction,  that 
decision  is  one  with  which  this  Court  is  not  entitled  to  inter- 
fere. Tl)en  as  to  the  third  point,  the  quorum  at  directors' 
meetings,  as  has  already  been  pointed  out,  the  striking  out 
of  the  direction  on  this  subject,  that  three  shall  be  a  quorum, 
contained  in  clause  78,  of  which  the  applicants  complain, 
really  seems  to  leuve  mutters  as  they  were  before,  since 
clause  104  gives  the  directors  power  *'  to  determine  the 
([uoruni   necessary  lor   the   transaction  of   business,"  while 
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1889.        addine:   that  "until    the    board    otherwise    determine   the 

Nov.  IS.  " 

•—         quorum  shall  be  three  directors."     I  think  that  the  provisions 
"'•K^taunia   of  claiiso  104  ou  this  subject  must  be  regarded  as  explaining 
or  developing  the  direction  contained  in  clause  78,  and  that 
therefore  the  striking  out  of  this  direction  must  be  regarded 
as  merely  a  verbal  amendment,  to  which  no  objection  can 
be  successfully  urged.     Lastly,  I  come  to  the  question  of 
the  proposed  new  clause,  authorizing  the  directors,  on  their 
own  responsibility,  '*  to  amalgamate  with  any  other  company 
or  companies  having  objects  altogether  or  in  part  similar 
to  the  objects  of  this  company."     Now  undoubtedly  a  power 
to  amalgamate  (using  the  word  in  the  popular,  not  in  the 
technical,  sense)  already  exists  in  the  trust-deed,  and   such 
malgamation  with  other  companies  has   been   defined  as 
among  the  objects  for  which  the  company  was  established. 
But  I  think  it  is  also  clear  that,  as  the  articles  now  stand, 
this  is  a  power  which  can  be  carried  out  only  by  the  authority 
and  with  the  consent  of  the  general  body  of  the  proprietors, 
and  that  this  is  so  indeed  expressly  appears  from  the  provi- 
sions of  clause  95,  which  were  referred  to  by  counsel  for  the 
applicants  in  reply.     Moreover,  if,  as  has  been  contended, 
the  direct(n\s  already  possess  this  power,  under  their  general 
powers  of  management,  what  is  the  object  of  this  proposed 
new  clause?    I  do  not  think  that  they  at  present  possess  any 
such   power  and  I  am  of  opinion  that  tiio  applicants  are 
entitled  to  olject  to  the  new  clause  by  which  it  is  proposed 
to  confer  it  on  them.     What  is  the  meaning  of  "amalgama- 
tion"'?    Tlui  wotd  is  not  a  very  convenient  one  to  employ 
in   legal   pliraseology,  owing  to  its    Viigue  and   ambiguous 
meaning;  but  1  take  it  that  tlio  process  of  company  amalga- 
nuition,   as  lierc  understood,  is    really  a   kind  ot"  fusion   of 
interests,  whicli  may  be  effected  in  more  than  one  manner. 
Un(h'r  tliis  clause  1   presujne  that  it  wouhl  be  competent  for 
tlie  directors,  periiaps  at  a   very  small   meeting,  and   bv  a 
bare  majority,  without  consulting  the  wihhes  of  the  shaio 
hohlers,  of  whom  they  are  really  m<!rely  the  executive  agents, 
to  hand  over  all  the  property  and  assets  of  the  company  in 
retuin   for  shares  in  another  company,  and    to  meigo  the 
Jiritannia  Company  in  such   other  company,  in  wliich  cas(; 
the  shai-eliohh'rs  miirlit  tind  that  without  their  kiiowledire  or 


449 

Consent  they  had  become  members  of  another  association,        i«89. 
with  different  ohjects,  rules,  powers,  and  liabilities,  and  with         — 

,  •'  1         1  •  1  ^  l*liilip&  another 

which  they  might  strongly  object  to  be  connected.  Or  on  w..»ritanuu 
the  other  hand  the  directors  might  arrange  to  incorporate 
some  other  company  with  tlie  Britannia,  and  to  pay  for  the 
property  thus  acquired  either  in  cash  or  possibly  by  a  large 
issue  of  additional  capital.  In  whichever  way  the  thing 
might  be  done,  the  objects  and  constitution  of  the  company 
would  or  might  be  entirely  changed  and  I  think  therefore 
that  the  applicants  are  entitled  to  object  to  the  vesting  of 
such  extraordinary  powers  in  the  hands  of  the  directors,  and 
to  regard  the  maintenance  of  the  provisions  of  clause  95, 
namely  that  any  such  step  before  its  final  adoption  should 
first  be  sanctioned  by  a  special  resolution  of  shareholders, 
as  an  inherent  portion  of  the  constitution  of  the  company 
and  one  which  it  is  incompetent  to  abrogate  in  the  manner 
now  proposed.  I  think  too  that  in  thus  deciding  this  point 
we  shall  be  luling  in  accordance  with  the  spirit  of  tlie 
decisions  in  the  cases  in  the  Supreme  Court  to  which  re- 
ference has  been  made.  The  result  is  that,  while  the  other 
portions  of  the  application  will  be  refused,  the  respondents 
will  be  interdicted  from  carrying  out  the  resolution  em- 
powering the  directors  to  amalgamate  with  other  companies 
without  the  sanction  of  the  shareholders.  As  each  party 
has  succeeded  with  regard  to  a  substantial  portion  of  tlie 
matters  in  dispute,  I  think  that  each  party  should  pay  their 
own  costs. 

Cole,  J.,  concurred. 

[Applicants'  Attorneys,  Knights  &  Hf;ARi.E.    "1 
Kespoiideiitti'  Attorneys,  (Jaldecott  &  liELh. } 


JaCOBSON  vs.  NlTCH. 

Promissoi'ij  Note. — Co-ohlitjors. — Joint  and  several  liahility. 

J.  and  L.  made  a pruniissory  note,  herjiniung  '•  We  promise,"  &c. 
Held,  on  the  authoritij  of  Kidson  iu  CiDtq^hdl  and  Joosfe, 
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2  Menz.  279,  that  the  Uahility  thus  created  was  both  joint 
and  several. 


G.  H.  Nitcl),  Manager  of  the  Kimberley  Branch  of  the 
jac^n  vt.   Standard  Bank,  as  the  le;j:al  holder,  sued  T.  Jacobson  and 
Nitch.        j^    Lazarus  in  the  INIagistrate's   Court  at  Kimberley  on  a 
promissory  note  made  in  the  following  terms ; — 

Kimberley,  June  29,  1889. 
On  the  5tli  August  next  we  promise  to  pay  H.  L.  Lloyd,  Kimberley,  or 
order  at  the  Standard  Bank  the  sum  of  £42  14s.  Zd.  for  value  received. 

(Signed)  Thomas  Jacobson. 

L.  Lazarus. 

On  tlie  case  coming  on,  the  defendant  Lazarus  was  in 
default  and  the  defendant  Jacobson  pleaded  a  tender  of 
£21  7s.  \^d.,  with  interest  and  costs,  as  his  proportionate  share 
of  the  debt.  The  plaintiff  admitted  the  tender.  The 
Magistrate  gave  judgment  for  the  plaintiff  for  the  amount 
claimed  with  costs,  the  one  defendant  paying  the  other  to  be 
absolved.     Jacobson  appealed. 

HopJeij,  G.P.,  for   the   appellant,  said   that   the   case   of 
Kidson  vs.  Camiihell  and  Jooste,  2  IMeiiz.  279,  to  which  the 
Magistrate  had  referred  in  his  reasons,  was  no  doubt  against 
him,  but  he  submitted  that  the  decision  in  that  case  was 
wrong,  tliat  tlie  trne  rule  was  that  laid  down  in  Bens  vs. 
Cantz  and  others,  ih.  'I'M,  and  that  tlie  liability  arising  on  a 
document  made  and  signed  in  this  form  was  only  joint  and 
not  both  joint  and  several.     Moreover  Kidson  vs.  Camj^hell 
and  Jooste  dealt  only  with  the  case  of  endorsers,  and  the 
facts  involved  the  element  of  insolvency,  which  miglit  have 
affected    the    decision  ;    in    any  case    the    observation    with 
regard  to  joint  acceptors  must  be  taken  merely  as  an  ohiter 
dictum.     [Laurence,  J. P. : — I3o  you  admit  that  the  position 
of  joint  makers  of  a  note  is  the  same  as  that  of  joint  accep- 
tors of  a  bill  ?J     ll(^  admitted  that  no  distinction  in  principle 
could  be  drawn  between  the  two  cases,  but  contended  that 
the  dictum  with  regard  to  the  latter  was  unnecessary  for  the 
purposes  of   the   decision   on   the  point   actually  raised    in 
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KidsorCs   Case.     The   Enjilish   authorities   were   clearly    in        i««9 

^  ...  Nov.  15. 

favour  of  the  liability  iu  a  case  of  this  kind  being  only  joint,     ^f^"^,^  „ 

[Laurence,  J. P.,  said  that  was  so  and  referred  to  Byles  on       *ii««i». 

Billsy  13th  Ed.,  p.  7,  and  Story  on  Promissory  Notes,  7th  Ed. 

p.  68.]     In  the  argument  in  Kidsons  Case  allusion  had  been 

made  to  the  Scotch  law,  l)ut  a  reference  to  BelVs  Dictionary 

8.V.  *  Co-obligant,'  p.  212,  shewed  that  the  joint  and  several 

obligation  inferred  on  bills  and  promissory  notes  was  a  mere 

usage  of  trade.     Then  as  to  the  Dutch  law,  in  Heineccius, 

ed.  Beitz,   referred   to   in   the    same   argument,  there   was 

merely  at  p.  200  a  bald  assertion  in  a  note  by  the  editor  of 

joint  and  several  liability  in  such  cases,  while  at  pp.  279, 280, 

it  was  laid  down  that  two  or  more  persons  could  give  a  bill 

either  with  joint  and  several  liability  (ah  mede  schuldigen  of 

zaahwildigen)  or  without  any  such   undertaking,  but   that 

even  in  the  latter  case,  according  to  Berger  and    Wernher, 

they  could  not  avail  themselves  of  the  henejicium  divisionis, 

especially  if  they  were  merchants  or  partners.     Then  iu  a 

note  Heineccius  adds  that  "  whereas  the  jurisconsults  are  not 

yet  agreed  whether  and  to  what  extent  those  who  have 

signed  a  bill  together  can  avail  themselves  of  the  privilege, 

it  is  more  advisable  that  the  creditor  should  get  the  bill 

signed  thus: — *We  the  undersigned  .  .  .  pay  for  this  our 

sola  of  exchange  both  for  each  and  each  for  both  '  or  *  all  for 

each  and  each  for  all,'  etc."     Beitz  in  he,  note  15,  says  that 

where   there   are   no  such  words  as  "  each  in  soUdum,"  or 

"  voor  't  geheel,"  the  jurisconsults  were  divided  iu  opinion  as 

to    whether    the    henejicium   divisionis   could  be  claimed  or 

not.     For  authorities  against  such  claim  he  referred  to  the 

Utrecht  Considtations,  Franch  and  JJld,  which  were  not  in  the 

library  here,  also  to  Schorer  on  Groiius,  note  513,  and  to  a 

decision  in  Neostadius.     Scliorer's  note  seemed  to  be  based 

entirely  on  a  single  decision  of  the  Court  of  Flanders,  quoted 

from  the  Precis  dii  droit  Belgique,  while  Neostadius,  Decis.  49, 

referred  merely  to  a  decision  as  to  the  custom  among  the 

merchants  of  Antwerp,  and  Voet,  45,  2.  4,  suh  fine,  adverting 

to  this  decision,  said  that  in  Holland  and  indeed  generally, 

in  Hollandia  ac  fere  vulgo,  the  o})posite  rule  obtained,  and 

that  one  of  several  co-obligants  if  sued  in  solidum  could 

obtain    the    benefit    of    divi.'^ion.     It    was    clear    from    the 
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1889.         citation  by  Reitz  that  this  must  have  been  a  case  on  a  bill  of 

Nov.  15.  "^ 

J  ico'teMi  vt  exchange.  Groenewegen,  de  leg.  ahr.,  ad  cod.  viii.  40,  laid  down 
Niteh.  tliat  an  obligation  in  solidum  was  never  understood  unless 
there  was  an  express  agreement  that  each  should  be  so  liable, 
"  een  voor  all  ofte  elk  sonderling,^'  or  a  custom  to  that  effect 
as  at  Antwerp.  In  support  of  his  view  he  cited  a  decision 
of  the  Supreme  Court  of  Holland  in  Neostadius,  referred  to 
as  Decis,  98  apparently  by  a  clerical  error  for  Decis.  97. 
That  was  a  case  on  some  written  acknowledgment  of  debt, 
as  the  word  instrumentum  shewed,  and  the  Court  held  that 
each  of  the  obligors  was  liable  only  pro  parte  virili,  "  si- 
quidem  correi  debendi  non  sint,  qui  indefinite  in  eandem 
summani  simul  consentiunt,  sed  ii  demum  qui  unam  eandemque 
summam  singuli  dare  spondent."  As  to  Van  der  Keessel,  in 
Th.  595  he  referred  to  Heineccius  iii.  28,  and  Reitz,  note  on  p. 
134,  which  passages  clearly  dealt  with  co-obligors  who  had 
specially  bound  themselves  as  correi  debendi  or  medeschuldi- 
gen.  The  general  rule  being  that  the  liability  of  co-obligors 
was  only  pro  rata,  he  contended  on  the  authorities  that  tlie 
exception  in  the  case  of  bills  and  notes  existed  only  in 
certain  districts  and  by  special  customs.  If  the  exception 
in  such  cases  had  been  part  of  the  general  law  it  would 
have  been  mentioned  by  such  authorities  as  Grotius,  iii.  3. 
8-11 ;  Van  Leeuwen,  iv.  4.  1,  Kotzes  Transl.  ii.  36  ;  Voet,  45, 
2.  2  ;  Pothier,  tr.  Evans,  3rd  Ed.  i.  230  ;  Van  der  Linden, 
tr.  Henry,  pp.  203,  204.  Pothier  and  Van  der  Linden 
actually  gave  the  exceptions  to  the  general  rule  and  yet 
made  no  mention  of  bills  or  notes.  He  also  referred  to 
AlcocJc  vs.  Du  Preez,  Bucli.  1875,  at  p.  132  ;  De  Pass  vs. 
Colonial  Government,  4  Juta,  at  p.  390,  as  shewing  that  the 
general  principle  that  the  liability  of  co-obligors,  unless 
otherwise  agreed  upon,  was  only  joint,  had  been  specially 
recognized  as  being  the  law  of  this  Colony.  There  was 
nothing  to  shew  that  the  Chief  Justice,  in  the  latter  judg- 
ment, when  he  spoke  of  "  certain  well-known  exceptions  " 
had  in  view  cases  like  the  present. 

Guerin,  for  the  respondent,  contended  that  the  case  of 
bills  and  notes  formed  one  of  the  recognised  exceptions  to 
the  general  rule  as  to  joint  liability,  and  submitted  that  the 
Court  was  Luuud  by  the  decision  in  Kldaoii  vs.  Ca}npbdl  and 
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Jooste,  which  had  never  been  overruled,  and  was  supported  by         ihsq. 
such  authorities  as  Heineccius,  Van  der  Keessel,  and  Schorer. 


JacobMtn  vt. 
SiUih. 


Laurence,  J.P.  : — If  this  question  had  been  res  Integra,  I 
should  have  felt  inclined  to  differ  from  the  view  taken  liy 
the  Magistrate.  The  English  law  is  certainly  in  the 
appellant's  favour ;  and  after  listening  to  the  analysis  and 
discussion  of  the  Koman-Dutch  authorities  with  which  the 
Crown  Prosecutor,  in  his  interesting  and  able  argument,  has 
supplied  us,  I  feel  by  no  means  convinced  that  those 
authorities,  when  thoroughly  examined,  are  against  him. 
According  to  the  general  principle  both  of  the  English  and 
of  tl'.e  Dutch  law,  when  two  or  more  parties  undertake  an 
obligation,  the  liability,  unless  otherwise  expressly  stipu- 
lated, is  merely  joint  and  not  both  joint  and  several ;  each 
of  the  co-obligors,  or  correi  debendl,  is  liable  only  fro  rata 
or,  as  some  of  our  authorities  express  it,  iwo  parte  virili.  It 
was,  however,  decided  by  the  Supreme  Court  in  the  case  of 
Kidson  vs.  Campbell  and  Jooste,  after  an  elaborate  argument 
and  in  a  considered  judgment,  that  an  exce[)tioii  to  this 
general  princi{)le  exists  in  cases  wliere  the  liability  is 
founded  on  a  bill  of  exchange  and  that  "joint  acceptors, 
drawers,  and  endorsers  are  liable  singidi  in  soliduni,  unless 
the  contrary  is  expressed  in  the  bill."  The  Croivn  Prose- 
cutor admitted  that  no  distinction  in  principle  could  be 
drawn  between  the  position  of  joint  acceptors  of  a  bill  and 
that  of  joint  makers  of  a  promissory  note ;  and  therelbre 
tliat  decision,  wliicli  was  delivered  nearly  half  a  century  ago 
and  which  it  is  admitted  lias  never  been  overruled,  seems 
clearly  to  govern  the  case  now  before  us  and  to  justify  the 
decision  at  wliich  the  Magistrate  arrived.  There  is  no 
doubt  a  clanger  against  wliich  English  or  Scotch  Judges 
administering  the  law  of  this  Colony,  have  to  be  constantly 
on  their  guard;  the  danger,  I  mean,  of  adopting  decisions 
or  statements  of  the  text- writers  as  laying  down  general 
j)rinciples  of  tlie  lioman-Dutch  Lnv,  which  on  a  closer 
examination  may  prove  to  be  merely  decisions  or  statements 
as  to  the  cu>ti»nis  of  particular  districts  or  as  to  the  law 
merchant  as  inter])reted  by  i)articular  courts,  and  to 
constitute   (h'viatious   from,  rather  than   illustrati(;ns   of,  the 
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18R9.  general  law  of  the  Netherlands.  It  is  possible  that,  as 
—  suffffested  by  the  Crovm  Prosecutor,  the  Supreme  Court  in 
Mtch.  Kidson's  case  may  have  fallen  into  this  error :  but,  however 
that  may  be,  I  think  we  are  bound  to  follow  their  decision. 
The  appeal  must  therefore  be  dismissed,  with  costs.  At  the 
same  time  I  should  like  to  add  that  if  this  appeal  had  been 
brought  before  the  Supreme  Court,  as  now  occupying  the 
position  of  the  former  Court  of  Appeal,  and  if  1  had  been 
sitting  in  that  Court  when  it  came  on  for  decision,  1  am  by 
no  means  certain  that  my  judgment  would  not  have  been  in 
favour  of  the  appellant. 

Cole,  J.,  concurred,  (a) 

[Appellant's  Attorneys,  Playford  &  Fitzpatrick.    T 
Respondent's  Attorneys,  Graham,  Vigne  &  Mallet.  J 


FouRiE  VS.  Ollett. 


18f9. 
I)ec.  5. 


Fourio  us.  Ollett. 


Ord.  16,  ISA!.— Act  29,  1889,  §  2.— Trespass.— Measure  of 
damages. 

Certain  cattle,  the  property  of  D.,  having  trespassed  on  F.'s 
land,  the  damages  were  assessed,  in  the  manner  provided 
by  the  Pound  Ordinance,  at  £7  17s.  (id.,  together  ivith 
£1  28.  (id.  as  expenses  of  the  aivard.  While  the  cattle 
were  being  driven  to  the  pound,  they  ivere  rescued  by  0., 
acting  in  concert  with  D.,  and  the  latter,  who  lived  beyond 
the  jurisdiction,  recovered  possession  of  them.  0.  ivas 
prosecuted  under  Sect.  31  of  the  Ordinance  and  fined  £5, 
ivhich  was  paid  to  F.,  ivho  subsequently  sued  him  for 
damages.  The  Magistrate  granted  absolution  on  the 
ground  that  no  damage  had  been  proved.  Held,  ow 
appjeal,  that  there  was  prima  facie  evidence  of  damage 
exceeding  the  amount  of  the  fine,  and  that  the  case  must 
therefore  he  remitted  for  further  hearing. 

J.    Fourie   sued   J.  F.   Ollett   before   the  IMagistrate   of 
KimLerley  for  £15  as  damages  sustained  by  the  defendant's 

(«)  This  judgment  was  confirmed  on  ajipeal  by  the  Supreme  Court  on 
Feb.  IL',  IH'JO.  ' 
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contravention  of  sect.  31  of  the   Pound  Ordinance,  Ifi  of        irs9. 

Dec.  6. 

1847,    in    rescuing:    certain    twenty-eif'ht    head    of   cattle         — 

-  .,°  i-i  ..       FouriCB*.  OUett. 

lawfully  seized  in  order  to  be  impounded  by  the  plaintiff* 
The  defendant  first  pleaded  that  for  the  alleged  wrongs  he 
had  already  been  criminally  convicted  and  sentenced  to  pay 
a  fine  of  £5,  and  it  was  admitted  that  this  was  so,  and  that 
the  fine  had  been  paid  to  the  plaintiff,  as  provided  by  sect. 
55  of  the  Pound  Ordinance.  The  Magistrate  overruled 
this  plea,  on  the  autliority  of  Van  der  Wesilmyzen  vs. 
Banbenheimer,  Buch.  1875,  37,  and  tlie  defendant  then 
pleaded  denial.  The  plaintiff's  evidence  was  to  the  effect 
that  he  had  found  twenty-eight  oxen,  the  property  of  one 
Davis,  a  resident  in  the  Free  State,  trespassing  on  his 
property,  which  was  enclosed  with  wire  and  on  which  he  had 
vegetables  and  growing  crops,  the  cattle  having  broken 
through  the  fencing.  He  told  Davis  that  he  could  have  his 
cattle  on  payment  of  £5,  or  if  he  was  not  satisfied  he  would 
send  for  the  Field  Cornet  to  assess  the  damage,  and,  on 
Davis  declining  to  pay  this  sum,  lie  had  sent  for  the  Field 
Cornet  and  two  landowners,  whose  certificate  he  produced, 
shewing  that  they  had  assessed  the  damage  at  £7  17s.  6d., 
in  addition  to  which  he  had  paid  £1  5s.  to  the  Field 
Cornet  and  7s.  6d.  to  each  of  the  landowners  for  their 
expenses.  (It  subsequently  appeared,  however,  on  reference 
to  sect.  42  of  the  Pound  Ordinance,  that  the  fees  of 
reference  should  have  been  7s.  6d.  to  each  of  the  three 
assessors,  or  £1  2s.  6d.  in  all.)  After  this  he  had  sent  the 
cattle  to  the  pound,  but  while  on  the  way  they  had  been 
rescued  by  the  defendant,  in  company  with  Davis,  and  the 
latter  had  obtained  possession  of  them.  It  was  impossible  to 
recover  damages  from  Davis,  who,  as  already  stated,  lived  in 
the  Free  State.  In  cross-examination  the  plaintiff  stated 
that  the  Field  Cornet  and  the  landowners  had  agreed  as  to 
the  amount  of  damage,  but  the  latter  only  had  signed  the 
certificate.  When  he  claimed  £5  he  was  not  aware  of  the 
extent  of  the  damage.  After  the  plaintiff'  had  given  his 
evidence,  and  his  attorney  had  stated  that  he  had  no  further 
evidence  as  to  the  damage,  the  Slagistrate  granted  abso- 
lution fi'om  the  instance  with  costs,  on  the  ground  that 
"  there  was  no  evidence  to  shew  that  auv  damage  whatever 
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1889. 

Dec.  5. 


arose  from  the  nets  complained  of,  and  defendant  (sic)  has 
rourip"^oiiett.  f^l^eady  secured  the  benefit  of  the  fine  imposed  upon  the 
defendant  at  the  criminal  prosecution."  The  plaintiff 
appealed. 

Hopley,  C.P.,  for  the  appellant,  submitted  tliat  the  reasons 
p:iven  by  the  Magistrate  for  his  decision  wore  in  conflict  with 
the  evidence,  which  shewed  that  the  damages  liad  been 
assessed  by  the  tribunal  created  by  the  Ordinance  at 
£7  17s.  6d.,  together  with  the  costs  of  the  inquiry,  for  which 
the  owner  was  liable  under  the  Ordinance,  while  the  plaintiff 
had  only  received  £5.  It  was  clear  tliat  Ollett  and  Davis 
were  acting  in  collusion,  and  tliat  it  was  throngh  the  action 
of  the  foTmer  that  the  plaintiff  had  been  prevented  from 
recovering  these  damages  througli  the  ponndmaster  from 
the  latter.  [Laurence,  J.  P. : — The  reference  to  the  Field 
Cornet  and  two  landowners  under  §  41  of  tlie  Ordinance 
seems  to  ai)ply  only  to  cases  of  damage  under  sect.  33,  i.e.  in 
unenclosed  property,  while  this  is  a  case  under  sect.  32.] 
The  provisions  of  sect.  41  are  expressly  extended  to  sect.  32 
by  Act  29,  1889,  §  2.  [Laurence.  J. P. :— The  Field  Cornet 
in  this  case  has  not  signed  the  certificate,  although  sect.  43 
provides  that  the  award  shall  be  signed  by  all  three  assessors, 
or,  when  they  do  not  agree,  by  any  two  of  them.]  If  an 
award  signed  by  the  two  landowners  would  be  sufficient 
when  they  did  not  agree  with  the  Field  Cornet,  a  fortiori 
it  must  be  so  when  they  did.  The  omission  of  the  signature 
of  the  Field  Cornet  seems  to  have  been  merely  an  inadver- 
tence and  ouglit  not  to  affect  the  validity  of  tlie  award. 

Guerin,  fur  the  respondent,  contended  that  the  only 
question  was  as  to  the  amount  of  damage,  which  was  a  ques- 
tion of  fact  and  a  matter  for  the  Magistrate  to  decide.  He 
referred  to  Van  der  Westhuyzen  vs.  Eauhenheimer,  uhi  supra. 
[Laurence,  J.P.  : — The  certificate  would  have  been  evidence 
of  damage  to  the  poundmaster,  as  provided  by  the  Ordinance.  | 
I\foreover  the  certificate  was  infoi-mal,  as  though  the  evidence 
was  that  there  was  no  disagreement  it  had  been  signed  by 
only  two  of  the  assessors.  The  Magistrate  was  entitled  to 
conclude  on  the  evidence  that  damage  exceeding  the  amount 
of  the  fine  had  not  heen  proved. 
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Laurence,  J.P, :  -I  think  tliis  appeal  must  bo  ullowod.       ^^^ 
The  evidence  shews  that  the  plaintiff  had  sustiiined  danriajre  ^   _, — ,„,  .^ 

'■  _  o     Fourie  vs.  Ollett. 

through  the  trespassing  of  the  cattle  of  Davis  and  that  this 
damage  had  been  assessed,  in  the  manner  provided  by  the 
Ordinance,  at  £7  17s.  GcZ.,  and  an  award  given  fortius  amount. 
It  is  true  that  the  mere  putting  in  of  the  award  would  be  no 
proof  of  the  amount  of  damage  if  the  question  had  to  be  in- 
vestigated by  the  Court,  but  it  proves  that  the  award  was 
made,  and  on  that  asvard  being  handed  to  the  poundmaster 
it  wouK]  be  his  duty,  as  laid  down  by  tlie  Ordinance,  to 
detain  the  cattle  impounded  until  the  amount  of  the  award, 
together  with  the  costs  of  the  inquiry,  was  paid  by  tlie 
owner.  It  is  true  that  the  award  was  not  signed  by  the 
Field  Cornet,  but  on  the  face  of  it  it  was  not  irregular  in 
form,  as  an  award  signed  by  two  of  the  referees,  when  all 
cannot  agree,  is  sufficient,  and  the  poundmaster  would  there- 
fore have  been  entitled  to  presume  that  this  was  a  valid 
award.  ]\Ioreover,  as  the  referees  were  in  fact  unanimous, 
it  may  be  presumed  that  the  signature  of  the  Field  Cornet 
would  have  been  appended  if  required,  on  the  omission  being 
pointed  out.  It  appears  therefore  thaf,  had  it  not  been  for 
the  unwarrantable  intervention  of  the  respondent,  the 
appellant  would  have  been  able  so  to  speak  to  effect  a  lien 
on  these  cattle  for  damages  and  expenses  to  the  amount  of 
£9,  whereas  the  amount  he  has  actually  recovered  by  way 
of  fine  is  only  £5.  There  was  therefore,  in  my  opinion, 
prima  facie  evidence  of  additional  damages  to  the  amount 
of  £4,  which,  on  the  authority  of  Van  der  Westhuyzeii  vs. 
Rauhenheimer,  the  plaintiff  Avould  have  been  entitled  to 
recover,  and  the  Magistrate's  judgment  of  absolution  was  at 
all  events  premature.  In  the  absence  of  any  consent  by  the 
respondent  to  an  alteration  of  the  judgment  to  one  for  the 
plaintiff  for  that  amount,  the  proper  course  will  be  for  the 
Court  to  allow  the  appeal  with  costs,  and  remit  the  case  to 
the  ^lagistvate  for  further  hearing,  the  costs  in  the  Court 
below  to  abide  the  result. 

Cole,  J.,  concurred. 

rAprK'lhuif-:  Attorney,  P.  J.  IIaaiuioff.  "1 

Llii-^pullilfUt's  AttnnU'VS,  Ccx.lli.AN  S:  Coi.m.AN.  J 
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Beit  vs.  Logan. 

Contract  of  Sale. — Mistahe. — Cancellation. 

L.  sold  B.  certain  shares  " cum  rights"  for  which  B.  paid  on 
obtaining  L.'s  guarantee  that  he  would  deliver  all  rights 
accruing  thereon  as  soon  as  received.  B.  subsequently 
sited  L.  for  certain  bonus  shares,  as  being  the  rights  in 
question,  or  in  the  alternative  for  cancellation  of  tJie  con- 
tract. L.  denied  that  the  shares  claimed,  tvhich  had 
already  accru£d  and  been  received  by  him  at  the  time  of 
the  contract,  passed  thereunder  and  conterided  that  the 
accruing  rights  referred  only  to  future  dividends.  Held, 
on  the  facts,  that  the  parties  had  not  understood  the  terms 
of  the  agreement  in  the  same  sense,  that  therefore  there  had 
been  no  concluded  contract,  and  B.  was  entitled  to  an 
order  for  cancellation  and  repayment  wiless  L.  elected,  as 
apparently  would  be  more  to  his  advantage,  to  perform 
the  contract  in  the  sense  claimed  by  B.  or  pay  damages  in 
lieu  of  such  performance, 

J889.  The  plaintiff  in   this  action,  a  speculator  at  Kimberley, 

^u.  sued  the  defendant,  a  contractor  at  Matjesfontein  in  tlie 
BeitrTLogan.  District  of  Worcester,  and  who  had  agreed  that  the  matters 
in  dispute  should  be  heard  and  determined  by  the  High 
Court,  for  (1)  the  delivery  of  33^  shares  in  the  Worcester 
Exploration  and  Gold  Mining  Company  or  £750  as  damages, 
(2)  £300  damages  for  delay  in  delivering  the  paid  shares,  or 
(8)  in  the  alternative  the  cancellation  of  the  contract  of  sale 
in  respect  of  the  said  shares  and  repayment  of  the  purchase 
money.  The  declaration  alleged  that  on  Jan.  5,  1889,  the 
plaintiff,  through  Mr.  Conradi,  a  broker,  purchased  from 
another  broker,  Mr.  Robinson,  acting  for  the  defendant, 
certain  100  shares  in  the  Worcester  Company  "  cum  rights  " 
for  the  sum  of  £1600,  as  appeared  from  the  broker's  note 
annexed.  The  words  "  cum  rights "  referred  to  certain 
rights  to  which  shareholders  in  the  said  company,  registered 
as  such  on  Nov.  30,  1888,  were  entitled,  viz.,  the  right  to 
obtain  from  the  company  one  share  at  par  in  a  new  issue  of 
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sliares  for  every  three  shares  so  hold,  and  it  was  accordingly  >«89. 
meant  by  the  broker's  note  that,  in  addition  to  the  100  shares  -  "• 
therein  mentioned,  there  were  likewise  sold  33^  shares  in  the  Beit  w.  Logan, 
new  issue  which  the  defendant  undertook  to  deliver  to  the 
plaintiff.  The  defendant  was  at  this  time  a  director  of  the 
Worcester  Company,  and  had  obtained  all  the  new  shares 
to  which  he  was  entitled,  but  the  plaintiff  was  not  aware  that 
at  the  time  of  the  contract  these  shares  had  in  fact  been 
distributed  to  and  received  by  the  defendant.  On  Jan.  10 
the  plaintiff  paid  the  purchase  price  and  received  from  the 
defendant  100  shares  in  the  old  issue  of  the  Company, 
together  with  a  written  guarantee  that  he  would  deliver  the 
said  rights,  which  however  he  had  subsequently  refused  to 
do,  whereby  the  plaintiff  had  sustained  damage,  etc.  He 
therefore  claimed  delivery  of  the  said  shares  or  damages,  and 
in  the  alternative  submitted  that,  if  the  defendant  understood 
tiie  contract  otherwise,  there  was  never  any  mutual  under- 
standing or  final  contract,  and  accordingly  prayed  that  the 
contract  might  be  cancelled  and  the  defendant  ordered  to 
repay  the  purchase  money,  with  interest  at  8  per  cent,  from 
January  10,  on  the  plaintiff  tendering  the  return  of  the  100 
shares  together  with  £15  subsequently  received  as  dividend 
thereon.  The  defendant  pleaded  that  he  had  instructed  his 
broker  to  sell  100  shares  at  £16,  and  that  he  had  refused  to 
accept  the  broker's  note  unless  the  word  "  rights "  was 
defined,  and  that  thereupon  a  document  was  drawn  up 
which  he  signed,  and  of  which  he  annexed  a  copy,  by  which 
he  guaranteed  to  deliver  to  the  plaintiff  all  rights  accruing 
on  the  said  100  shares  as  soon  as  tliey  should  be  received, 
i.e.  the  rights  accruing  from  the  date  of  sale,  and  it  wns 
upon  this  understanding  that  the  defendant  accepted  the 
broker's  note.  The  rights  referred  to  in  the  plaintiff's 
declaration  did  not  accrue  after  the  sale  on  January  5,  1889, 
but  had  accrued  long  previously,  to  wit,  on  November  30, 
1888,  and  had  been  delivered  to  the  defendant  on  December 
14,  and  were  not  included  in  the  i-ights  referred  to  in  the 
broker's  note.     The  plaintiff  joined  issue  on  this  plea. 

On  behalf  of  the  plaintiff  the  evidence  of  his  representa- 
tive, ISlr.  Bruch,  by  uliom  the  .shares  had  been  purchased, 
taken  on  commission,  was  to  the  eftret  that  ho  understo(jd 
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j^^  the  *'  rights "  purchased  to  be  as  stated  in  the  declaration, 
'•J^^-  and  otherwise  would  not  have  given  so  hio:h  a  price  for  the 
Beit M. Logan,  ghares.  These  shares  were  dealt  in  at  Kimberley  "cum 
rights"  till  about  January  20,  when  the  first  sale  *'ex  rights" 
which  he  had  been  able  to  trace  took  place.  At  the  time 
of  tlie  contract  he  was  not  aware  that  the  defendant  had 
ah-eady  received  the  **  bonus  "  shares  in  question.  He  had 
subsequently  instructed  the  broker  to  get  the  guarantee 
redeemed,  and  on  his  failing  to  do  so  had  written  to  the 
defendant  on  the  subject.  After  some  correspondence,  he 
had  had  an  interview  with  the  defendant  on  May  15,  when 
the  latter  definitely  repudiated  the  plaintift's  construction 
of  the  guarantee  and  refused  to  deliver  the  a<lditional 
shares.  The  value  of  Worcester  shares  at  this  time  was 
from  £10  to  £12.  The  witness  added  that  he  had  never 
known  the  word  "  rights  "  to  be  held  equivalent  to  dividends 
or  to  future  rights,  when,  as  in  the  present  case,  there  was 
an  opportunity  of  registering  the  shares  in  the  buyer's  name 
at  once,  and  in  this  he  was  corroborated  by  other  witnesses. 
In  cross-examination  he  admitted  that  he  did  not  know  at 
the  time  of  the  contract  that  the  defendant  was  a  registered 
shareholder  on  November  30 ;  he  knew  that  some  of  these 
bonus  shares  had  already  been  issued  to  registered  share- 
holders. The  guarantee  was  in  the  usual  form  and  had 
been  drawn  up  by  Conradi,  who  had  not  consulted  hiui  as  to 
its  terms.  Mr.  Conradi,  in  his  evidence,  corroborated  Bruch 
as  to  the  course  of  dealing  in  these  shares.  Before  he  closed 
the  contract,  he  had  required  Kobinson  to  disclose  his 
principal,  in  order  to  satisfy  himself  that  tlie  latter  was 
"  good  enough  "  to  deliver  the  rights.  Having  done  so,  he 
drew  up  the  broker's  note  and  guarantee,  and  handed  them 
to  Robinson,  who  brought  back  the  latter  signed  by  the 
defendant.  He  did  not  remember  having  had  any  interview 
with  the  defendant  personally  in  the  matter.  Two  or  three 
days  afterwards  the  100  shares  were  delivered,  with  the 
guarantee  attached,  and  the  purchase  money  was  then  paid 
by  the  plaintiff.  If  these  shares  had  been  purchased  ex 
rights  it  would  have  reduced  their  market  value  by  nearly 
a  quarter.  In  cross-examination  he  admitted  having  seen 
an  advertisement  issued  by  the  Company,  of  which  a  copy 


461 

was    prmliiced,    and    from     which    it    apj)eared    that    all         's*^ 

applications  for   these   bonus  shares   had    to   be  made,  by         -j n- 

shareholders   registered    oq    November    30,   on  or   before  Beitw.  i«g«n. 
December  10,  after  which  date  no  applications  would  be 
entertained.     If  the  defendant  had  said  that  he  only  meant 
future  rights,  he  could  not  have  closed  the  transaction.     He 
had  purchased  Worcester  shares  "  cum  rights  "  on  a  contract 
similar  in  form  on  the  same  day  from  Mr.  King,  and  four 
days  later  from  Mr.  Kobinow,  and  in  both  cases  the  vendors 
had  delivered  the  bonns  shares.     Mr.  King  corroborated  this 
statement,  and  said  that  he  had  sold  200  Worcesters  on 
January  5  "  cum  rights  "  at  £16,  and  had  given  a  guarantee 
which  he  had  subsequently  redeemed  by  delivery  of  G6| 
bonus  shares  at  par.     These  shares  had  been  in  his  posses- 
sion at  the  time  of  the  contract,  but  he  had  had  to  get  the 
certificates  split  before  he  could  deliver  them.     The  defen- 
dant gave  evidence  in  support  of  his  plea  and  stated  that, 
after  receiving  the  broker's  note,  he  had  seen  Conradi  and 
informed  him  that  the  only  "  rights  "  which  he  would  sell 
that  he  was  aware  of  consisted  in  a  dividend  which  would 
shortly  be  declared,  and  that  the  expre^-sion  must  not  be 
taken  to  include  anything  already  received.      In  point  of 
fact  he  had  received  all  his  bonus  shares  on  December  14, 
and  at  the  time  had  in  his  possession  33^  shares  which  he 
had   received   in   respect   of  the    100   shares   sold   to   the 
plaintiff,  and  these  bonus  shares  were  sold  by  him  a  few  days 
afterwards,  on  or  about  January  10.     Conradi,  the  defendant 
added,  gave  no  definite  explanation  of  what  he  understood 
by  "  rights,"  but  said  he  would  send  a  written  agreement, 
and  subsequently  Kobinson  brought  the  guarantee  written 
by  Conradi,  which  the  defendant   signed.      Mr.  Finlayson 
the   defendant's    agent     at     Kimbeiley,    corroborated    his 
evidence  as  to  the  interview  with  Conradi,  and  Robinson 
also  remembered  the  fact  of  the  interview,  and  that  there 
was  a  discussion  on  the  subject,  but  could  not  recollect  what 
was  said.     The  defendant  also  stated  that  a  dividend  had 
been  declared  on  January  15,  which  he  had  not  received. 
In  reply  to  the  Court,  he  stated  that  the  present  value  of 
the   shares   was   about   £10   or   £12.     This   was   the   only 
occasion  on  which  he  had  given  a  guarantee  of  this  kind, 
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^9^       tliough  he  had  had  several  other  (ransactions  iu  Worcester 
"  "•        shares.     He  liad  also  purchased  shares  in  other  companies, 
ueit  vs.  i.igan.  ^,,(1  j^^d  held  them  for  long  periods  without  registration,  but 
in  such  cases  had  never  applied  for  a  guarantee  of  rights 
accruing  thereon.     The  case  having  been  argued  by 
llopley,  C.P.,  for  the  plaintiff,  and 
Lange,  for  the  defendant, 

Cur.  adv.  mdt. 

Postea  (December  11), — 

Laurence,  J.P.,  said  : — The  plaintiff  in  this  action  claims 
(1)  delivery  of  certain  33y^  sliaves  in  the  Worcester  Gokl 
Mining  Companyj  alleged  to  have  been  sold  to  him  by  the 
defendant  under  a  certain  contract  made  on  the  5th  JanuHry 
last,  together  witli  damages  for  the  delay  in  delivery  ;  (2)  in 
the  alternative,  damages  for  non-delivery  of  the  said  shares  ; 
or  (3)  as  another  alternative,  the  cancellation  of  the  contract 
and  repayment  of  the  purchase  money.  The  defendant 
pleaxls  that  he  has  already  performed  his  part  of  the  contract 
in  qu«  stion.  The  contract  was  embodied  in  a  broker's  note 
by  which  the  plaintiff  ])urc])ased  from  the  defendant  100 
shares  in  this  Company  at  £16  "  cum  rights,"  and  the  phrase 
"  ciwn  rights,"  the  moaning  of  which  is  now  in  dispute,  was 
fnrlhor  explained  in  a  guarantee  signed  l)V  the  defendant  on 
the  date  of  the  contract  and  accepted  by  the  plaintiff,  by 
which  the  defendant  agreed  to  deliver  '"all  ri";hts  acciuin<; 
on  certain  100  shares  in  the  Worcester  Company,"  of  which 
the  numbers  are  speciiit  (1,  "  standing  in  my  name  as  soon  as 
tlie  same  shall  be  received  by  me."  It  is  obvious  that  the 
meaning  of  this  word  "  rights,"  as  used  in  the  contract,  is 
not  self  explanatoiy,  and  the  dispute  has  arisen  owing  to  thi^ 
different  meanings  attached  by  the  parties  to  this  phrase. 
The  plaintiff  sets  furth  fully  in  his  declaration  what  he 
understood  tluireby,  and  I  need  not  repeat  his  allegations  in 
detail.  It  will  be  sullicient  to  state  briefly  that  he  contends 
that  the  effect  of  the  phrase  "cum  rights"  was  to  entith; 
him  to  the  gratuitous  delivery  of  one  share  in  a  certain  new 
issue    of   tlu'    Company's    shares    for    (ivery    three    that    he 
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purchased,    i.e.    to    33^    shares    in   all.      The    deelaration,         '««9- 
however,  alleges  that  the  "  rights  "  consisted  in  the  riglit  to         -  "• 
obtiiin  from  the  Company  an  additional  share,  not  gratiii-  Beit  m.  Logan 
tously,  but  at  its  par  value,  for  every  three  shares  held  by 
the  shareholders,  registered  as  such  on  November  30,  1888, 
among  whom,  as  is  admitted,  was  the  defendant,  in  respect  to 
tliH  shares  sold  by  him  to  the  plaintiff  in  January  ;  and  that 
being  so,  taking  the  evidence  of  Mr.  Briich,  tlie  plaintilFs 
representative,  given  on    commission,  in    conjunction   with 
that  of  his  broker,  Mr.  Conradi,  who  distinctly  states  that 
"  riglits  meant  the  right  to  acquire  one  bonus  share  at  par 
for  every  three,"  and  that  of  atiother  dealer,  Mr.  King,  who 
acted  on  this  view  in  a  precisely  similar  transaction  on  the 
same  date,  I  am   certainly  of  opinion  that  the  plaintiff  in 
claiming  these  shart-s  should  have  tendered  their  par  value 
and  actual  cost,  namely  the  sum  of  £33  Gs.  8d.     As,  how- 
ever, the  defence  is  nut  based  on  this  ground,  and   it  is 
admitted  that  even  had  such  a  tender  been  Ibrmally  made,  it 
would  have  been  rejected,  I  do  not  think  I  need  say  any- 
thing   further    on    this   point,   or    that   it    can    aifect   our 
judgment  on  the  main  question  in   dispute.     The   defence 
raised  is  in  substance  that  the  "  rights  "  referred  to  by  the 
plaintiff  had  already  been  received  by  the  defendant ;  that 
at  the  time  of  the  contract  they  were  not  "  rights  accruing  " 
within   the   meaning   of  the    guarantee,   and  that   all  the 
defendant  contracted  to  deliver  was  any  rights  which  might 
accrue  subsequent  to  the  date  of  the   contract— e.r/.,   any 
dividends  which  might  be  declared  and  paid  before  transfer 
of  the  sliart-s  in  the  Company's  books.     The  case  seems  to 
me  to  be  one  in  which  the  Court  must  conic  to  one  of  three 
conclusions.     Eitiier  we  must  hold  that  the  meaning  of  the 
contract  was,  with  the  qualilication  I  have  already  mentioned, 
as  alleged  by  the  plaintiff,  in  which  case  he  would  be  entitled 
to   specific   j)erformance   or   damages   as   claimed ;    or  the 
defendant  is  right  in  his  construction,  and  therefore  entitled 
to  our  judgment;    or,  lastly,  it  may  be  that  the    plaintilf 
understood  one  thing  and  the  defendant  another,  and  the 
parties  in   consequence  were  never  ad   idem  and    the   case 
therefore    was    one    of  those  thus   described   by    PoIIocJi  on 
Contmdi^,  'li\i\   Jvl.   o!)l>,    1(»0  :— -  It   may  happen  that   each 
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jj^'g  party  meant  something,  it  may  be  a  perfectly  well  under- 
"  "•  stood  and  definite  thing,  but  not  the  same  thing  which  the 
Beit  M.  Lojjan.  other  meant.  Thus  their  minds  never  met,  as  is  not  un- 
commonly said,  and  the  forms  they  have  gone  through  are 
inoperative."  I  now  proceed  to  briefly  examine  the  evidence 
in  order  to  ascertain  which  of  these  three  conclusions  is  that 
to  which  it  points.  In  the  first  place,  taking  the  evidence 
as  a  whole,  I  can  feel  no  doubt  that  when  Mr.  Bruch,  as  the 
plaintiflTs  representative,  made  the  purchase,  he  understood 
the  effect  of  the  contract  and  guarantee  to  be  as  now 
contended  for,  and  that  he  would  not  have  given  the  price 
he  did  had  it  not  been  for  this  understanding.  We  did  not 
feel  justified  in  admitting  evidence  as  to  the  meaning 
attached  to  this  phrase  "  cum  rights "  when  used  by  other 
parties  in  contracts  relating  to  shares  in  the  same  Company, 
but  I  see  no  reason  to  doubt  the  evidence  of  Messrs  Bruch  and 
Conradi  to  the  effect  that  the  reason  why  the  phrase  "  rights  " 
was  not  more  precisely  defined  was  owing  to  the  notoriety  of  its 
meaning  at  the  period  of  this  transaction  in  the  local  market. 
Moreover,  the  evidence  of  Mr.  Bruch,  in  which  he  is  strongly 
corroborated  by  Mr.  King,  another  dealer  of  large  experience, 
that  the  words  "  cum  rights "  could  not  be  understood  as 
merely  referring  to  future  dividends,  which  would  belong  to 
the  purchaser  as  a  matter  of  course,  is,  I  think,  obviously 
correct,  and  is  indeed  to  a  great  extent  supported  by  the 
defendant's  admissions  as  to  his  own  practice  and  experience 
in  dealing  in  shares  both  in  this  and  other  Companies.  It 
may  further  be  pointed  out  that  an  exactly  similar  transac- 
tion took  place  on  the  same  day,  through  the  same  broker, 
at  the  same  price,  in  the  same  scrip,  and  on  the  same  terms, 
with  Mr.  King  as  vendor,  and  that  Mr.  King  delivered  what 
the  plaintiff  now  claims  from  the  defendant  as  passing  under 
the  contract.  It  also  appears  that  Mr.  Robinow,  another 
vendor,  did  the  same  thing  four  days  afterwards.  The 
defendant  of  course  is  in  no  way  bound  by  the  action  of  these 
gentlemen,  or  by  the  meaning  which  they  attached  to  their 
engagements;  but  I  am  now  df aling  with  what  was  under- 
stood by  Mr.  Bruch,  and  I  ceitainly  cannot  hold  that  the 
plaintiff  ever  intended  to  pay  the  defendant  £1,600  for  100 
shares  at  a  time  when,  if  he  had  happened  to  buy  from  King, 
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he   would   have  obtained   133i   shares  for  £1,633   63.  8d.        J88». 

Dec  9. 

Dealers  like  Mr.  Beit  and  Mr.  King,  and  also  brokers  like  ..  "• 
Mr.  Conradi,  are  too  well  acquainted  with  market  prices  for  Beitw. /ogan. 
it  to  be  possible  to  hold  that  such  a  disparity  could  exist  or, 
in  other  words,  that  Mr.  Bruch  should  be  willing  to  pay  £16 
for  what  Mr.  King  was  willing  to  sell  at  about  £12  5s.  I 
may  add  that  I  am  also  satisfied  that  Mr.  Conradi,  although 
he  may  not  have  been  as  careful  as  he  should  have  been,  ' 
understood  the  contract  in  the  same  sense ;  and  it  appears 
to  me  that  if  he  had  made  any  different  agreement  with  the 
defendant  he  would  have  been  exceeding  his  mandate  and 
his  principal  would  not  have  been  bound  by  his  action.  But 
before  we  can  h<ild  that  there  was  a  binding  contract  iq^  the 
sense  alleged  by  the  plaintiff  we  must  also  be  satisfied  that 
the  defendant  understood,  or  at  all  events  ought  to  have 
understood,  the  matter  in  the  same  light.  Now  if  Mr.  Logan 
had  been  in  the  habit  of  dealing  in  this  market,  and  had 
had,  or  could  be  shewn  to  have  been  cognisant  of,  previous 
contracts  in  similar  terms,  the  case  would  have  been  very 
much  stronger  against  him.  But  in  point  of  fact  he  had  only 
just  arrived  from  Joliannesbnrg  and  it  does  not  appear  that  he 
had  been  engaged  in  or  aware  of  any  such  transactions  there. 
On  arriving  in  Kimberley,  he  simply  gave  instructions  for  the 
sale  of  100  Worcester  shares.  On  1  hese  shares  at  the  time  there 
were  in  fact  no  rights  accruing,  unless  the  dividend  can  be  re- 
garded as  such,  as  the  right  to  the  bonus  shares  had  already 
accrued  and  been  realised.  These  bonus  shares,  however,  were 
actually  in  his  possession  at  the  time,  and  there  was  nothing 
to  prevent  their  delivery,  and  the  plaintiff  might  well  have 
supposed  that  he  had  not  yet  received  them,  or  at  all  events 
that  the  certificate  might  have  to  be  split  before  the  p-o 
7-ata  portion  in  question  could  be  delivered.  At  the  same 
time,  where  there  is  a  conflict  of  evidence  between  Conradi 
on  the  one  hand  and  the  defendant  and  his  witnesses  on  the 
other,  the  weight  of  evidence  seems  to  be  with  the  latter, 
and  I  can  only  conclude  that  an  interview  did  take  place 
between  Conradi  and  the  defendant,  which  the  former  has 
forgotten,  and  that  the  defendant  did  then  give  his  version 
of  what  he  understood  by  "rights"  more  or  less  as  he  stated 
in  his  evidence.     There  is  nothiuir,  however,  in  the  (;videnee 
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1889.  of  either  Logan,  Robinson,  or  Finlayson,  jis  I  pointed  out  at 
»  li.  the  time,  to  shew  that  Conradi  ever  agreed  to  this  view,  and 
Beit  M.Logan,  for  the  roasons  already  given  I  am  of  opinion  that  when  he 
obtained  the  defendant's  signature  to  the  written  guarantee 
he  was  under  the  impression  that  the  matter  had  been 
arranged  on  the  basis  contended  for  by  the  plaititifF.  And 
this  view  is,  I  think,  confirmed  by  Robinson's  admission,  in 
reply  to  the  Court,  that  Conradi  did  require  his  principal  to 
be  disclosed  in  order  to  ascertain  whether  he  was  "  good 
enough."  He  could  scarcely  have  wanted  to  know  whether 
a  man  who  sold  shares  on  Saturday  on  the  terms  of  "  cash 
against  scrip  "  was  "good  enough  "  to  deliver  on  the  follow- 
ing Monday ;  the  question,  in  my  opinion,  must  clearly  have 
related  to  the  guarantee  to  deliver  the  accruing  rights. 
The  main  difficulty  in  my  mind  as  to  the  facts  of  the  case 
has  been  to  understand  how,  assuming  the  interview  between 
Conradi  and  Logan  to  have  taken  phice,  any  misunderstand- 
ing could  have  arisen  ;  and  I  cannot  help  surmising  that  the 
former,  being  anxious  from  his  own  point  of  view  as  broker 
that  the  transaction  should  go  through,  and  thinking  that, 
the  guarantee  once  signed,  no  difficulty  could  subsequently 
arise,  was  not  as  careful  as  in  the  circumstances  he  should 
have  been  in  explainijig  what  he  meant  to  buy.  However, 
as  already  pointed  out,  even  if  Conradi's  conduct  is  open  to 
this  observation,  it  would  not  affect  the  plaintiff  any  more 
than  he  would  have  been  bound  if  Conradi  had  delivered  to 
him  a  bought  note  "cum  rights,"  and  at  tlie  same  time 
delivered  to  the  vendor  a  sold  note  "ea;  rights."  However 
this  may  be,  taking  the  evidence  of  tho  defendant  and  his 
witnesses  as  to  what  took  place  at  the  time  in  conjunction 
with  the  position  subsequently  and  throughout  assumed  by 
the  defendant,  as  shewn  by  the  correspondence,  I  am  on  the 
whole  inclined  to  the  conclusion  that  tho  plaintiff  has  failed 
to  establish  that  the  contract  was  clearly  understoud  by  the 
defendant  in  the  sense  alleged.  The  lesult  is  that  there 
was  no  consensus  ad  idem;  the  plaintiff  understood  one 
thing  and  the  defendant  another,  and  consequently  there 
was  no  completed  contract.  That  being  so,  on  the  authori- 
ties, specific  i)erformance  of  the  contract  could  not  have 
been    obtained,  and    either    i)arty  who   luit^    acted    upon    it 
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under  an  erroneous  apprehension  that  there  was  a  bindinj*        n^t- 

Due.  6. 

agreement  is  entitled,  as  far  as  practicable,  to  restitutio  in  «  "• 
integrum.  As  Mr.  Leake  puts  it  in  his  "  Digest  of  the  Law  Beit  m.  Logan, 
of  Contracts,"  p  331 : — "  If  it  appear  that  each  party 
mistook  the  meaning  of  the  other  and  that  they  intended 
different  things  by  the  same  expression,  then  the  basis  of 
agreement  fails  and  the  contract  is  avoided."  .  .  .  "Thus 
where  the  particulars  of  a  sale  by  auction  were  ambiguous 
as  to  including  or  excluding  the  timber,  and  the  vendor  and 
purchaser  accepted  them  with  the  different  meanings,  it  was 
held  that  specific  performance  could  not  be  decreed  upon 
either  construction  "  {ibid,  p  330  :  Higginson  vs.  Clowes,  15 
Ves.  516).  Another  case  still  more  directly  in  point  is.  that 
of  Denny  vs.  Ilaneoch,  6  Ch.  1,  quoted  by  Pollock  at  p.  417, 
wiiere  it  was  lield  that  *'  Wlien  the  purchaser  erroneously 
but  not  unreasonably  supposes  a  portion  of  property  to  be 
included  which  is  of  no  considerable  quantity,  but  such  as  to 
enhance  the  value  of  the  whole,  this  is  a  mistake  between 
the  parties  as  to  what  the  property  purchased  really  consists 
of,  so  material  that  the  contract  will  not  be  enforced." 
Similarly  in  Baxendale  vs.  Seale,  19  Beav.  601,  it  was  held 
that  *'  Where  the  terms  of  the  contract  are  ambiguous,  and 
where,  by  a'lopting  the  construction  put  upon  them  by  the 
plaintiff,  they  would  have  an  effect  not  contemplated  by  the 
defendant,  but  would  compel  him  to  iuclude  in  the  convey- 
ance property  not  intended  or  believed  by  him  to  come 
within  the  terms  of  the  conti-a^t,"  speciHc  performance 
couhl  not  be  granted.  And  further,  as  Pollock  points  out  at 
p  432,  where  a  party  "  has  a(.-tually  paid  money  as  in  per- 
formance of  a  supposed  valid  agreement,  and  in  ignorance  of 
the  facts  which  exclude  the  reality  of  such  agreement,  he 
may  recover  back  his  money  as  having  been  paid  without 
any  consideration  (the  action  for  '  money  received  '  of  the 
old  practice — see  e.g.  Cox  vs.  Prentice,  3  31.  &  !S.  348). 
He  paid  on  the  supposition  that  he  was  discharging  an 
obligation,  whereas  there  was  in  truth  no  obligation  to  be 
discharged."  For  these  reasons  I  should  hold  the  plaintiff 
entitled  to  the  relief  claimed,  somewhat  inartistically,  in 
[)ar.  i'2  of  the  declaration  (as  I  have  several  times  pointed 
out  the  '•  })rayer  "  should  nevei-  be  included  in  the  paragvujths 
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Deo.  6.  °  ' 

..  "•  a  separate  conclusion  to  the  pleading) — except  that  I  think 
Belt  M.  Logan,  the  rate  of  interest  should  be  6  per  cent,  only — but  for 
one  fact  which  leads  me  to  suggest  a  variation  in  what 
would  otherwise  be  the  order.  What  the  plaintiff  has 
mainly  insisted  on  is  his  right  to  the  relief  claimed  in 
paragraph  10  of  the  declaration,  and  he  at  all  events  must 
be  satisfied  if  the  Court  grants  that  relief,  and  therefore  it 
seems  to  me  in  the  circumstances  that,  if  this  would  in  fact 
be  more  favourable  to  the  defendant  in  its  effects  than  an 
order  for  cancellation  and  repayment,  the  defendant  is 
entitled  to  exercise  his  option  in  the  matter.  On  the 
evidence  before  us  it  appears  that  such  would  be  the  ca:«e. 
According  to  Mr.  Bruch,  on  May  15th,  when,  if  there  was  a 
contract,  the  breach  must  be  fixed  to  have  taken  place,  the 
market  value  of  these  shares  was  from  £10  to  £12,  and 
according  to  the  defendant's  evidence  their  present  value  is 
much  the  same.  I  therefore  take  the  value  at  both  periods 
at  £10.  Hence  it  appears  that  when  the  defendant  refused 
to  deliver  these  33J  shares  the  plaintiff  could  have 
replaced  them  for  the  sura  of  £333  6s.  8d.,  and  he  would 
therefore  be  entitled  under  the  claim  for  specific  performance 
to  an  order  for  the  delivery  of  the  said  shares  against 
payment  of  their  par  value  of  £33  Qs.  8d.,  or  in  default  to 
£300  as  damages  for  their  non-delivery.  But  the  effect  of 
cancellation  would  be  that  ( n  delivery  of  shares,  stated  to 
be  now  worth  £1,000,  together  with  the  £15  received  as 
dividend,  the  plaintiff  would  be  entitled  to  repayment  of 
£1,600  with  interest  at  6  per  cent,  from  the  date  of  payment 
to  that  of  judgment.  I  presume  therefore  that  the  defen- 
dant will  piefer  for  the  Court  to  make  the  former  order,  but 
unless  he  consents  to  that  course — without  prejudice  of 
course  to  his  riglit  of  appeal — the  order  will  be  as  just 
stated.  Witli  regard  to  costs  I  have  felt  a  good  deal  of 
doubt,  and  at  first  was  rather  inclined,  considering  that  both 
parties  might  be  regarded  as  to  some  extent  responsible  for 
the  mistake,  to  leave  eafh  party  to  pay  his  own  costs.  l>ut 
as  the  plaintiff  has  established  his  claim  to  the  relief  sought, 
and  as  I  think  that  the  defendant,  if  not  at  the  time  of  the 
contract,  at  ;\ll   (■vents  when  the   claim   was  made   in    his 
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letters  by  Mr.  Bruch  and  before  action  brought,  might  and        >8s». 
ought  to  have  satisfied  himself  that  his   position    was   an         ..  "• 
untenable  one,  on  the  whole  there  appears  to  be  no  sufficient  Beit  m.  Logan, 
reason  for  departing  from  the  ordinary  rule  that  the  costs 
must  follow  the  result. 

Cole,  J.  concurred,  (a) 

fPiaintifTs  Attomevs,  H.  C.  &  J.  C.  Haarhoff."! 
Ll>efendant'3  Attorneys.  Caldecott&  Bell.      J 


]\[argoschis  vs.  Dutoitspan  Mining  Board. 
Negligence. — Embank  ment. — Flooding. 

M.  sued  the  Dutoitspan  Mining  Board  for  damages  sustained 
ovdng  to  the  flooding  of  his  premises,  which  he  attributed 
to  the  negligence  of  the  defendants  in  malting  a  certain 
embanhment  and  road  without  piroviding  a  sufficient 
outlet  for  the  surface  water.  The  defendants,  'while 
admitting  the  flooding,  pleaded  that  the  embankment  in 
question  had  not  increased  the  obstruction  to  the  flow  of 
water  in  that  localitg  pi'eviously  caused  by  other  construc- 
tions not  under  their  control,  and  further  alleged  that  the 
culvert  they  had  made  in  their  embankment  woidd  have 
proved  sufficient  had  it  not  been  for  the  bursting!  of  a 
cet'tain  drain,  for  which  they  were  not  responsible,  which 
had  caused  a  large  quantity  of  extraneous  u-ater  to  flow 
in  this  direction,  and  also  for  the  fact  that  their  advert 
had  been  blocked  by  a  cask  which  had  been  washed  into  it, 
and  ivhich,  icithout  any  negligence  on  tlieir  part,  had 
prevented  the  escape  of  the  water  and  so  caused  the 
damage. 

Held,  on  the  facts,  that  the  dimeyisions  of  the  culvert  made  by 
the  defendants  were  insufficient  to  provide  for  the  escape 
of  the  water  which  in  the  event  of  heavy  rain  might  be 
expected  to  flow  in  this  direction,  irrespective  of  a)iy 
extraneous  water  or  accidental  obstruction ;  that  the 
defendants  had  therefore  been  guilty  of  negligence,  and  as 

(a)  'IhU  judgment  was  altered  on  appeal  by  the  Supreme  Court,  vn 
Feb.  21,  1890,  into  one  of  aksulution  fruin  the  iuatance,  with  costs. 
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the  inadequacy  of  their  culvert  was  tJie  immediate  cause 
of  tlve  flooding  must  be  held  responsible  therefor,  notwith- 
staiuling  the  circumstance  that  the  escape  of  water  in  this 
direction  had  been  formerly  impeded  bij  other  construc- 
tions of  a  similar  character,  the  owners  of  ivhich,  previous 
to  the  erection  by  the  defendants  of  their  embanhment, 
might  have  been  held  responsible  for  any  resulting 
damage. 

IH.S9.  Tliis  was  an  action  for  damages  sustained   by  flooding. 

\,  '  \\.  The  plaintiff,  a  storekeeper  at  Dutoitspan,  alleged  that  the 

','.   14'.  defendants,  early  in  1889,  had  constructed  an  embankment 

Mar^'osciiis  rs.  fof  tlic  i)urposes  of  a  Toadway  in  the  mining  area  in  the 

l)utoit«p;ui  '111  i/>i  1    •       •  cw  •  •  1 

Milling  Boarti.  neighbourhood  01  the  plaintin  s  premises  ni  such  a  manner 
that  it  obstructed  the  natural  flow  of  the  water  which  after 
rain  flowed  past  the  said  premises,  and  had  wrongfully  and 
negligently  failed  to  provide  a  sufficient  outlet  througli  the 
said  embankment  for  such  water,  or  to  maintain  the  culvert 
or  outlet  made  by  them  in  good  and  sufficient  repair.  On 
Oct.  23  there  was  a  heavy  rainfall,  and  by  reason  of  tlie 
[»reniises  the  water  was  unable  to  escape,  and  was  dammed 
back  and  flooded  the  plaintiff's  premises,  causing  damage  to 
the  extent  of  £3000,  wliich  the  plaintiff"  now  claimed.  The 
defendants,  while  admitting  the  construction  of  the  road, 
denied  the  alleo^ed  nejzliirenco  or  that  the  construction  in 
question  had  obstructed  the  natural  flow  of  the  rain  water 
in  a  greater  degree  than  it  had  been  previously  obstructed 
by  other  embankments  formed  by  other  persons  in  the 
neighbourhood  of  the  plaintiff's  premises  before  tlie  con- 
struction of  the  said  roadway.  They  also  alleged  that  the 
culvert  in  their  embankment  was  amply  sufficient  to  carry 
off'  the  natural  flow  of  the  rain  water,  and  that  it  was 
maintained  and  kept  in  good  order.  They  admitted  tlie 
Hooding  and  that  it  caused  some  dauuigo,  but  denied  that  it 
was  due  to  th(i  causes  assigned  by  the  plaintiff.  They 
iuitlier  plea<Kjd  that  the  said  flooding  was  partly  due  to  an 
unnatural  or  extraordinary  and  unexpected  flow  of  water 
towards  the  premises  in  question  owing  to  the  breaking  and 
overflowing  of  a  large  catchwatin-  drain  constructed  by  tii<; 
Jj.    (k    S.    A.    Exploration    Cumianv,    and    for    which     t\\'.' 
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defendants  were  not  responsible,  and  pnrtly  to  tlie  accidental         i««9 
blocking  of  the  defendants'  culvert  bv  a  Ciisk  which  was         ..  "• 
carried  into  and  blocked  the  said  culvert,  by  reason  whereof,         ■■   >«• 
without  any  neglicrence  on  the  part  of  the  defendants,  the   Mar»?«-chis w. 
water  was  unable  to  escape.  Mining  uoard. 

The  hearing  of  the  case  occupied  three  days,  a  great  deal 
of  evidence  being  called  on  both  sides,  of  which,  however,  a 
comparatively  brief  outline  will  here  suffice.  It  appeared 
that  the  plaintiff's  premises,  in  which  he  had  carried  on 
business  for  some  years,  and  which  were  situated  in  tlie 
mining  area,  lay  between  two  tramlines,  raised  on  embank- 
ments, the  property  of  mining  companies,  and  were  on  a 
level  with  t)ie  old  North  Circular  road,  which  ran  immedi- 
ately in  front  of  them.  About  a  year  before  the  flooding, 
the  defendant  Board  constructed  a  new  high  level  road, 
about  12  ft.  high,  in  the  place  of  the  old  one,  for  the 
convenience  of  the  heavy  traffic  of  coal  wagons  etc.  of  the 
mining  companies  in  the  neighbourhood.  This  road  was 
constructed  mainly  by  levelling  the  debris  heaps  in  tlic 
vicinity  and  so  making  an  embankment  of  uniform  height  on 
which  the  road  ran.  Previous  to  this  construction,  th(^ 
surface  water  coming  down  between  the  above  mentioned 
tramways  used  to  escape  through  a  culvert  in  the  embank- 
ment of  the  Compagnie  Geiierale  slightly  lower  down.  The 
plaintiff  had  complained  of  the  defendants'  culvert  as 
inadequate  for  the  purpose  in  a  letter  written  by  his 
attorneys  to  the  Board  in  Jan.  1889,  of  which  no  notice 
appeared  to  have  been  taken,  the  culvert  having  be(3n  made 
some  time  before.  On  Ort.  22  there  was  a  very  heavy  rain 
and  hail  storm,  nearly  an  inch  of  rain  falling  in  less  than  an 
hour,  and  about  an  inch  and  a  half  in  tlie  twenty-four  hours. 
The  plaintiff's  premises  were  flooded  on  that  day  up  to  a 
height,  as  was  stated,  of  about  18  in.,  but  as  this  occurred  in 
the  afternoon  and  evening,  and  his  manager  was  on  the 
spot,  he  was  able  to  })revent  any  serious  damage  to  the 
stock.  On  the  following  afternoon  it  again  began  to  rain 
heavily  and  continued  throughout  the  night,  about  \\h  in. 
of  rain  falling  between  3  p.m.  on  the  2.')rd  and  9  a.m. 
on  the  21th.  On  the  morning  of  tin;  24th  tlie  plaintifl"s 
premises    were    almost    ('<)ni}»let(!ly    subinerj^ed,  and    it   was 
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IS89.        afterwards  ascertained  that  the  water  had  risen  iiiiside  his 

Dec*  10. 

..1'-  store  to  the  height  of  about  4f  ft.,  causing  damage  to  the 
"  1*-  stock  to  the  extent,  as  was  proved,  of  nearly  £900,  besides 
MargoBchisM.  damage  to  the  structure  and  woodwork,  and  other  loss 
MiniiiKBoaid.  sustained  by  the  plaintiff  through  the  subsequent  interrup- 
tion of  his  business,  and  loss  of  rental  from  certain  native 
tenants  in  adjacent  buildings  who  were  Hooded  out.  The 
water  at  this  time  was  far  above  the  level  of  the  culvert, 
both  at  intake  and  exit.  It  appeared  to  be  choked  at  the 
exit,  where  some  of  the  stones  and  rubble,  which  formed  a 
retaining  wall,  had  fallen  in  from  above  the  mouth  and 
appeared  to  be  damming  the  water  back.  Two  professional 
witnesses  were  called  on  behalf  of  the  plaintiff,  Mr.  Newdigate, 
a  Government  Land  Surveyor,  and  Mr.  Day,  a  civil  engineer. 
These  gentlemen  had  been  called  in  to  inspect  the  premises 
on  the  24th,  and  gave  evidence  as  to  their  being  then  nearly 
submerged  and  the  culvert  completely  blocked.  On  the 
following  day  thpy  were  able  to  take  measurements,  when 
the  culvert  was  found  to  be  at  the  intake  2  It.  wide  by  2  ft. 
8  in.  high,  and  at  the  exit  1  ft.  9  in.  wide  by  2  ft.  1^  in. 
high.  The  exit  was  then  choked,  a  good  deal  of  the  road 
having  apparently  fallen  in  above  it,  and  the  water  was 
bubbling  through.  A  week  afterwards  Mr.  Newdigate  again 
measured,  the  culvert  meanwhile  having  been  cleaned  out, 
and  found  the  dimensions  the  same  at  the  intake,  but  that 
it  was  both  wider  and  higher  by  6  in.  at  the  exit.  The  exit 
of  the  defendants'  culvert  was  higher  at  the  bottom  by 
nearly  3  in.  than  the  intake,  and  the  bed  of  the  culvert  was 
about  a  foot — the  plaintiff's  witnesses  said  9  in.  and  those  for 
the  defendants  15  in. — below  the  level  of  the  plaintiff's 
store.  The  culvert  of  the  Cie.  Generale  lower  down  was 
rather  smaller,  but  appeared  to  have  been  somewhat  better 
and  more  evenly  constructed  than  that  of  the  defendants. 
It  appeared  from  a  plan  made  by  Mr.  Newdigate,  shewing 
the  drainage  aren,  the  only  outlet  for  the  water  flowing  from 
which  was  through  this  culvert,  and  which  was  admitted  to 
be  substantially  correct,  that  this  area  covered  about  450 
acres,  upon  whicl>,  according  to  the  evidence  as  to  the 
rainfall,  about  5,Go5,000  cubic  feet  of  water  fell  on  the  day 
in  question.     According  to  the  professional  witnesses  called 
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for  the  plaintiff,  about  half  of  this  quantity  of  water  would       ^■ 
run  off"  while  the  witnesses  for  the  defence  estimated  that  a         -   "• 

.  ..12. 

larger  proportion  would  be  absorbed,  and  only  from  30  to  40  "  ^*- 
per  cent,  would  escape,  the  exact  percentage  being  admitted,  **^^|^^*' 
however,  by  both  sides  to  be  very  uncertain.  According  to  Mining  Board. 
Messrs.  Newdigate  and  Day,  even  if  the  rainfall  had  been 
uniform  during  the  period  in  question,  in  order  to  carry  the 
water  off  safely  the  culvert  should  have  been  6  ft.  wide  by 
2  ft.  high,  while  if  over  an  inch  fell  in  an  hour  it  would 
have  had  to  be  20  ft.  wide  to  carry  it  off.  On  the  other 
hand,  the  defendants'  professional  witnesses,  Messre.  Stent 
and  Dale,  both  of  whom  were  civil  engineers  of  considerable 
experience,  were  of  opinion  that,  had  not  the  culvert  been 
accidentally  obstructed,  it  would  have  been  practically 
sufiScient  for  the  purpose,  though,  if  there  had  been  a  free 
outlet  for  the  water  beyond,  it  might  have  been  safer  to 
make  it  somewhat  larger,  i.e.,  about  3  ft.  wide  by  2^  ft.  in 
height.  As  to  the  water  which  had  overflowed  from  the 
Exploration  Company's  drain,  there  was  also  a  consider- 
able conflict  in  the  evidence,  the  plaintiffs  witnesses 
asserting  that  in  tlieir  opinion  very  little,  while  those  for 
the  defendants  conisidered  that  a  large  quantity,  of  this 
water  had  escaped  into  the  drainage  area  in  question  and 
thus  increased  the  volume  of  water  which  this  culvert  had  to 
carry  off.  The  witnesses  for  the  plaintiff  admitted  that,  even 
if  the  defendants'  road  and  culvert  had  not  been  there,  liis 
premises,  owing  to  the  inadequacy  of  the  culvert  of  the  Cie. 
Geuerale,  would  have  been  flooded,  though  not  quite  to  the 
same  extent.  The  witnesses  on  either  side  also  made  widely 
different  estimates  as  to  the  capacity  of  the  defendants' 
culvert  and  the  rate  at  which,  if  unobstructed,  it  would  carry 
off  the  water  flowing  down  to  it.  As  to  the  obstruction 
alleged  to  have  been  caused  by  the  cask,  the  evidence  was 
tliat  the  culvert  on  the  24th  appeared  to  be  choked  at  the 
exit,  as  if  part  of  the  road  had  fallen  in,  but  on  the  afternoon 
of  the  following  day  it  was  cleared  out  and  a  barrel,  which 
was  produced  in  Court,  and  which  was  2  ft.  high  by  1^  ft.  in 
diameter,  was  found  close  to  the  exit  mouth,  where  some 
stones  had  fallen  down  and  so  apparently  had  caused  it  to 
jret  stuck  ajxainst  the  roof.     There  was  no   direct  evidence 
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^^\^  to  indicate  when  tliia  took  placo,  l)ut  there  wns  no  donbt 

••  J^;  tliat   as   soon   as   the   barrel   became   .stnck   it   must    Jiave 

'•   "•  materially  obstructed  the  escape  of  the  water,  the  remainder 

*'uEiSr-  of  ^hieh  flowed  off  very  rapidly  after  its  removal. 

Miuing  Board. 

Lange  (with  him  Jouhert),  for  the  plaintiff,  referred  to 
Solomon  vs.  Dutoitspan  D.  M.  Co.,  1  H.  C.  1,  and  Austen 
Bros.  vs.  Standard  D.  M.  Co.,  ib.  3G3.  Jn  the  latter  ease  the 
culvert  which  was  found  insuflicient  was  much  larger  and 
the  drainage  area  much  less  than  in  the  present.  He  con- 
tended that  the  defendants'  culvert  was  much  too  wmall  and 
not  kept  in  proper  repair.  As  to  the  overflow  from  the 
Exploration  Company's  drain,  it  was  for  the  defendants  to 
prove  that  this  substantially  increased  the  flooding,  which  he 
argued  had  not  been  shewn.  With  regard  to  the  cask,  there 
was  notiiing  to  shew  that  it  got  into  the  culvert  before  the 
Friday,  the  25th,  and  in  any  case,  if  the  culvert  liad  been 
wide  enough,  it  would  have  gone  througli  or  caused  no 
serious  obstruction.  He  al<o  referred  to  Harrison  vs.  Great 
Northern  Railivay  Co.,  33  L.  J.  Ex.  266,  and  argued  that  in 
the  present  case  the  defendants'  culvert  was  the  ^roa^ma  causa 
of  the  damage. 

Ilopley,  CP.  (with  him  Williamson),  for  the  defendant 
Board,  admitted  that  the  law  on  tlie  subject  had  been  cor- 
rectly laid  down  in  the  cases  cited,  but  distinguished  the 
facts  and  argued  that  the  culvert  was  sufficient  and,  had  it 
not  been  for  the  foreign  water  and  the  choking  by  the  barrel, 
would  have  carried  off  all  the  surface  water  without  any 
substantial  damage  being  caused  to  the  plaintiff.  It  was 
clear  that  the  cask  must  have  got  in  when  the  culvert  was 
running  full  and  before  the  water  mse  to  a  higher  level. 
The  defendants  in  making  their  culvert  would  naturally 
look  to  the  dimensions  and  proximity  of  that  of  the  Cie. 
(^enerale  below,  and  theirs  was  in  fact  the  larger  of  the  two. 
He  contended  on  all  the  facts  that,  although  there  had  been 
some  damage,  no  iniuria  had  been  proved. 

Cur.  adv.  vult. 

PoHtra  (Dec.   11),— 
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Laurence,  J.P.,  said : — The  plaintiif  in  this  action,  a 
storekeeper  at  Dutoitspan,  sues  the  defendant  Board  for 
£3,000  damages  sustained  owing  to  the  flooding  of  his 
premises  in  October  last.  This  damage  he  attributes  to  ^'J^t^span" 
the  negligence  of  the  defendants  in  constructing  a  certain 
embankment  and  road  without  providing  a  t«ufticient  outlet 
for  the  escape  of  surface  water,  the  only  outlet  provided 
being  a  culvert,  which  he  alleges  was  insufficient  in  size, 
faulty  in  construction,  and  not  kept  in  proper  condition  and 
repair.  It  appears  that  the  plaintiff's  premises  are  situated 
immediately  below  this  high  level  road,  that  on  either  side 
of  them  are  tramways  running  on  embankments  the  property 
of  mining  companies,  and  that  such  is  the  configuration  of 
the  land  that  a  large  quantity  of  surface  water,  in  the  event 
of  heavy  rains,  has  to  run  off  in  this  direction  and  can  find 
no  outlet  save  through  the  defendants'  culvert.  The  defend- 
ants, while  admitting  that  the  plaintiff  sustained  damage  by 
flooding,  though  not  to  the  extent  alleged,  deny  the  alleged 
negligence  or  the  insufficiency  of  their  culvert.  They 
further  plead  specially  three  grounds  of  defence — firstly,  they 
say  in  substance  that  by  the  construction  complained  of  they 
made  no  alteration  in  the  status  quo  ante  and  in  no  way 
diminished  the  provision  previously  existing  by  way  of 
outlet  for  the  water  or  increased  the  obstruction  thereto ; 
secondly,  they  say  that  their  culvert  was  sufficient  to  carry 
off  all  the  water  which  in  the  natural  course  would,  or  could 
have  been  expected  to,  have  come  in  this  direction,  but  that 
on  the  occasion  in  question  there  was,  as  is  admitted,  a  very 
heavy  rainfall,  which  caused  a  certain  drain,  the  property  of 
the  L.  &  S.  A.  Exploration  Co.,  and  not  under  the  defend- 
ants' control,  to  burst  or  overflow,  in  consequence  of  which 
a  large  quantity  of  foreign  or  extraneous  water,  which  could 
not  have  been  anticipated,  and  for  which  the  defendants  were 
not  bound  to  make  provision,  was  diverted  in  this  direction, 
and  so  caused  the  damage  ;  lastly,  tlioy  go  on  to  allege  that 
the  culvert,  although  otherwise  adequate  for  the  purpose, 
was  blocked  or  choked  on  this  occasion  through  a  certain 
cask  being  waslied  down  and  getting  stuck  in  the  culvert, 
whicii,  as  they  contend,  was  an  accident  for  whicli  and  the 
consequences  of  wJiich  tliey  were  not  in  any  way  responsible. 

Vol.  v.— r.vKT  III.— G.  W.  li  K 
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"8»-  On  these  pleus  issue  was  joined,  and  the  case  was  heard  at 
"  W'  grpat  length  during  three  full  days  of  the  present  week.  At 
"  '■*•  the  close  of  the  argument  it  appeared  to  me  that  certain 
* \xuo'its'i«tir'  I^^ints  had  been  advanced  with  considerable  force  and  ability, 
iiiuiug  Board,  which  it  was  desirable  to  take  time  to  fully  consider.  I  have 
accordingly  devoted  to  their  consideration  such  time  as, 
since  Thursday  evening,  has  been  at  my  disposition  for  that 
purpose,  and  I  would  certainly  have  taken  further  time  and 
again  gone  minutely  through  all  the  notes  of  the  evidence, 
had  I  any  reasoTi  to  think  that  my  ultimate  conclusi<tn  and 
judgment  would  be  affected  by  such  a  process.  On  the 
whole,  however,  it  appears  to  me  that  no  advantage  and 
some  inconvenience  would  result  from  further  postponing  our 
decision.  Perhaps  it  would  be  scarcely  fair  to  describe  the 
case  as  having  been  oveiiaid  with  scientific,  technical  and 
professional  evidence,  for  undoubtedly  the  matter  is  an  im- 
portant one  to  the  parties  and  they  were  quite  justified  in 
supplying  the  Court  with  all  the  data  which  in  their  view 
could  have  any  bearing  on  the  result.  xVt  the  same  time  the 
professional  evidence  in  some  of  its  directions  and  develop- 
ments really  could  scarcely,  as  I  ventured  to  remark,  have 
been  more  elaborate  and  complicated  had  we  been  a  Parlia- 
mentary Committee  dealing  with  a  project  like  that  of  the 
Manchester  Ship  Canal  or  some  other  engineering  scheme  of 
an  equally  extensive  and  important  description.  Now  with- 
out wishing  to  pay  1<  ss  than  the  average  amount  of 
attention  and  respect  which  Judges  and  juries  are  in  the 
habit  of  bestowing  on  the  evidence  of  experts,  I  am  bound  to 
say  that  there  was  a  great  deal  of  that  evidence  to  which  it 
is  impossible  to  assign  very  much  weight,  as  the  witnesses 
themselves  admitted  that  it  was  largely  hypothetical  and 
speculative  in  its  character,  and  however  correct  their  pro- 
cesses and  calculations  may  have  been  they  were  to  a  great 
extent  based  on  premises  of  the  most  uncertain  and  preca- 
rious character.  Now  if  a  case  of  this  kind  between  a 
shopkeeper  on  the  one  side  and  a  corporation,  or  company,  or 
public  body,  on  the  other,  had  been  tried  by  an  average  jury, 
whether  special  or  common,  I  have  no  doubt,  on  the  evidence 
adduced,  what  the  verdict  would  have  been.  We,  as  Judges, 
are  I  liupe  nol  liable  to  the  influence  of  prepos»e^sions  and 
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prejudices  of  the  same  kind  as  are  frequently  found  to  i«89 
influence  the  views  of  juries,  especially  in  dealing  with  ..  i'. 
actions  brought  by  individuals  against  corporations,  of  whom  "  •*• 
I  think  it  was  Sydney  Smith  who  remarked  that  they  have  MarRo^jiiu  o*. 
neither  a  body  to  kick  nor  a  soul  to  save  ;  but  perhaps  on  Miuiug  Uoani 
the  other  hand  we  have  to  be  on  our  guard  against  a  ten- 
dency to  undue  refinement  in  speculation,  and  to  laying  too 
much  stress  on  theoretical  doubts  and  possibilities.  We 
have  really  to  endeavour  to  look  at  the  case  like  a  practical, 
common  sense,  and  unprejudiced  jury,  and  to  say  whether  in 
our  opinion  the  plaintiif  has  proved,  not  as  a  mathematical 
demonstration  but  to  our  reasonable  satisfaction,  that  the 
defendants  are  responsible  for  the  damage  of  which  he  com- 
plains. Now  in  the  first  place  it  is  clear  tliat  if  they  arc 
not  responsible  nobody  else  is ;  there  is  no  plea  of  contri- 
butory negligence ;  there  is  no  suggestion  that  any  one  else 
could  or  ought  to  have  been  sued.  Either  there  was  an 
iniuriahj  defendants,  or  it  is  a  case  of  damnum  sine  iniuria, 
of  loss  without  injury,  a  conclusion  to  which  a  Court  of  Jus- 
tice is  always  reluctant  to  be  forced.  If,  however,  the 
defendants  are  to  be  held  responsible,  it  must  be  remembered 
that  they  are  not  guarantors ;  negligence  on  their  part  must 
be  proved,  or  at  all  events  an  absence  of  that  exact ior  dili- 
gentia,  or  more  than  ordinary  care,  which  in  eases  of  this 
kind  the  people  who  make  these  constructions  are  bound  to 
exhibit,  as  laid  down  in  the  cases  of  Solomon  vs.  Dutoitspiui 
Mlniiuj  Co.  and  Austen  vs.  Standard  D.  M.  Co.,  cases  in 
which  it  is  admitted  that  the  lau  ap[)licable  to  these  matters 
was  correctly  laid  down  in  this  Court.  The  ease  on  these 
authorities  is  one  in  which  cuIjm  uilHima  prxstatur ;  it 
remains  to  inquire  whether  such  culpa  has  been  proved. 
Now  with  regard  to  the  iirst  of  the  defendants'  special  pleas, 
1  will  dispose  of  it  at  once.  It  is  no  answer  in  hiw  lor  B 
(tiie  Board)  to  say  to  A  (the  plaint  iff)  that  ''  if  I  had  not 
damaged  you,  you  would  have  been  equally  damaged  by  C 
(a  ('onq)any),"  The  defendants  say  in  elfect  that  thev  were 
not  bound  to  provide  for  more  water  than  could  find  an  out- 
let in  this  direction,  and  that,  having  in  view  the  adjacent 
debris  iieaps  and  embanlcuients,  and  the  dimensions  of  the 
adjoining  culvert,  almost  imuicdiately  below,  in  tlu>  enibank- 
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j^9j-^       ment  of  the  Compaguie  Generale,  ahiple  provision  was  made 
"  i"'       ^y  them  for  any  water  whicli  could  possibly  escape  through 
•■   "•       this  channel.     Now  to  begin  with,  it  may  be  observed  that 
^nofoTsiwn"^'   the  defendants' road  and  embankment,  with  its  culvert,  being 
Mimug  Board,  substantially  nearer  the  plaintiffs  premises  than   the  em- 
bankment and  culvert  of  the  Company,  undoubtedly  filled  up 
what  has  been  <lescribed  as  a  "  cube,"  or  a  certain  block 
of  space,    over   which    tlie    water    might    otherwise    have 
spread    itself,    and    that    the    consequence  apparently    was 
that    the     water    rose    higher,    though    not    to    a    material 
extent,  in   the   plaiiitifiTs  premises,   than   might  otherwise 
have  been  the  case.     But  apart  from  this  it   need  only  be 
])oiuted    out   that,   had   it    not   been   for   the    defendants' 
embankment,  the  Compaguie   Generale  might   before  this 
rainfall   have  widened  their  culvert,  and,  if  they  had  not, 
they  would  have  been  liable  for  any  damage  caused  by  its 
insufficiency.     As  things  now  stand,  clearly  the  Com[)agnie 
(fcnerale   are   not    responsible   for    the    damage    and    the 
defendants    by    their    interposition    have    practically    put 
themselves    in    their    place.     I    think    the    illustration    I 
suggested  during  the  argument  is  not  an  unfair  one,  namely, 
that  if  an  action  were  brought  by  a  passenger   against   a 
railway    company    for    injuries    sustained    owing    to    the 
negligence  of  one  of  their  servants,  say  a  signalman,  it  would 
be  no  answer  for  the  company  to  plead  that,  even  had  their 
signalman  done  his  duty,  a  mistake  had  been  made  lower 
down  the  line  by  a  pointsman  at  a  junction,  in  the  employ  of 
another  Company,  which  would  have  led  to  equally  serious 
injuries  being  sustained  by  the  plaintiff.     The  fact  is  that  in 
law  we   have   not   to  ascertain  the  causa  sine  qua   non,  or 
investigate  what  the  metaphysicians  describe  as  the  causa 
causans;  we  have  simply  to  look  to  the  causa  i^roxlma  or 
(lirecta,   which    is   legally    responsible  for   the   result.     No 
doubt  it  may  have  been  very  natural,  and  in  accordance  with 
common-sense,  for  the  defendants  in  making  their  culvert  to 
look  at  the  means  of  outlet  below  ;  but  if  the  result  was  that 
lli(j  water  was  dammed   back    at  their  own  culvert  and  so 
caused  damage,  the  existenc(i  of  other  culverts  equally  (jr 
even  more  inadequatf.'  further  down  does  not  help  tlnir  case. 
Next,  Willi  n^i^ard  to  the  ipiestion  of  the  foieign  water,  1  am 
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rather  inclined  to  agree  witli  Mr.  Lanqes  contention  tlmt,  as       .  >««»• 

'^  ,  I>ec.  10. 

to  this,  the  burden  of  proof  is  rather  on  the  defendants  to         "   J^- 

shew  that  this  was  the  real  cause  of  the  damaj^e,  and  it  is         "   '*• 

certainly  impossible  to  hold,  on  the  evidence  addnc-ed,  that  ^Ymt^ts^^* 

this  has  been  satisfactorily  proved.     However,  it  appears  to  *^'"'"k  ^'o*"^ 

me  that  the   correct   course   to   adopt   is   to   examine   the 

question  whether,  eliminating   the  foreign  water  from   our 

consideration,  adequate  provision  was  made  by  the  defendants 

for  the  water  which  in  the  ordinary  course  might  be  exported, 

having  due  regard  to  local  meteorological  conditions,  to  run 

off  from  the  catchment  basin  or  drainage  area  for  which  this 

was  the  only  channel  of  escape.     The  area  in  this  case  is 

admitted  to  have  been  a  very  large  one — about  450  acres. 

The  rainfall   here  is  known  sometimfs  to  be  exceedingly 

heavy  and  torrential  in  its  character.     In  th(^  present  case 

about  3^  in.  fell  within  twenty-four  hours  ;    in  Austen's  case 

I   think   it  was   proved   that   Al  in.  fell  within   a  similar 

period.     The  latter  amount  may  therefore  perhaps  be  taken 

as  the  maximum  for  which  an  engineer,  determined  to  avoid 

even  minima  culpa,  miglit  be  expected  to  provide.     If  that 

amount  were  exceeded  a  plea  of  vis  maior,  nut  raised  here, 

might  perhaps  succeed.     But  even  taking  the  actual  quantity 

which  fell  in  this  case,  it  means  nearly  6,000,000  cubic  feet. 

The  evidence  leaves  it   extremely  uncertain  how  much  of 

this  might  be  expected  to  infiltrate  or  percolate  the  surface? 

and  be  absorbed  and  how  much  to  run  off.     This  depends  on 

the  question  of  whether  there  had  or  had  not  been  previous 

rains,  exhaustini^;  the  absorbent  capacity  of  the  soil,  on  the 

nature  of  the  soil,  on  the  lie  of  the  land  and  on  many  other 

data.     According   to   Mr.  Tiipp,  an  engineer  cited  by  the 

late   Mr.  Gamble,  a  very  high   authority  as  an   hydraulic 

engineer,  in  the  paper  which  was  referred  to,  the  percentage 

in  8outh  Africa  might  in  certain  circumstances  vary  as  much 

as  from  2  per  cent,  to  70  per  cent.     In  the  present  case, 

Mr.  Newdigate  and  3Ir.  Day  estimate  the  quantity  at  50  per 

cent.,  Mr  Dale  at  40  per  cent,  and  Mr.  Stent  at  30  per  cent. 

But  as  the  rainfall  in  the  present  case  was  by  no  means  the 

highest  on  record,  and  as  ^Messrs  Dale  and  Stent  do  not  deny 

that  their    pfircentage  might  be  exceeded  if  the  absorbent 

capacity  of  the  soil  had  previously  been  exhausted,  as  I  think 
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owing  to  the  very  heavy  storm  of  the  22nd  October  may 
have  well  occurred  to  a  great  extent  in  the  present  case,  it 
does  not  seem  to  me  that  3,000,000  cubic  feet,  or  18,000,000 
gallons  is  a  quantity  of  water  in  excess  of  what  a  prudent 
engineer  in  a  case  like  the  present  might  be  expected  to 
provide  for.  Now  as  to  the  capacity  of  the  defendants' 
culvert  there  is  a  great  conflict  of  evidence.  I  think 
Mr.  Newdigate  for  the  plaintiff  put  it  at  about  350,000  and 
Mr.  Day  at  about  half  a  million  gallons  per  hour,  Mr.  Dale 
for  the  defendants  at  a  million  and  a  half  and  Mr.  Stent  at 
about  a  million.  These  contradictions  between  professional 
gentlemen,  on  questions  of  fact  and  calculations  of  figures, 
certainly  seem  surprising ;  but  on  the  whole  it  appeared  that 
the  explanation  really  lay  in  the  different  allowances  made 
for  "  head,"  or  superincumbent  pressure  of  the  water  behind 
as  affecting  the  velocity  of  its  flow,  and  the  result  at  which 
I  have  arrived — though  without  any  pretension  to  absolute 
accuracy  in  the  matter — is  that  before  the  water  could  escape 
at  the  rate  asserted  on  behalf  of  the  defendants  it  would 
require  to  be  assisted  by  a  "  head  "  which  having  regard  to 
the  level  of  the  culvert  and  that  of  the  plaintiff's  premises — 
though  even  on  these  points  the  witnesses  do  not  agree  and  I 
can  only  take  a  rough  average — would  represent  water 
standing  in  the  plaintiff's  shop  at  the  height  of  something 
like  2^  ft.,  and  by  which  therefore  the  greater  portion  of 
ihe  damage  now  complained  of  would  probably  already  have 
been  caused.  It  will  be  remembered  that  the  much  smaller 
rainfall  of  the  previous  day  caused  the  water  to  rise  to  about 
18  in.  in  the  plaiutiff^s  store.  I  think,  moreover,  that 
the  calculations  of  the  defendants'  witnesses  are  subject  to 
this  criticism,  that  they  might  be  very  convincing  and 
satisfactory  if  the  flow  of  the  surface  water,  after  very  heavy 
rain,  was  at  anything  like  a  uniform  rate.  But  common 
experience,  here  at  all  events,  seems  to  show  that  such  is  by 
no  means  the  case.  For  the  first  few  hours  you  may  have  a 
sort  of  torrent  or  river,  far  overflowing  the  ordinary  channel, 
and  proceeding  with  great  velocity,  while  as  the  rainfall 
becomes  steadier  and  less  torrential  the  flow  diminishes 
enormously  in  speed  and  volume.  For  this  phenomenon  1 
conceive  that  considerable  allowance  should  be  made,  and  for 
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all  these  reasons  it  appears  to  me  that,  in  order  to  provide  i«8^, 
for  all  contingencies,  the  defendants'  culvert  ought  to  have  "  \]^- 
been,  in  order  to  avoid  all  risk  of  flooding,  as  nearly  as  I  can  •'  ^*- 
judge,  about  twice  its  present  breadth,  while  it  would  have  ^^X^m'T' 
done  no  harm  if  it  had  also  been  somewhat  higher.  Now  Mining  Board, 
having  arrived  at  this  conclusion,  namely  that  the  culvert 
was  inadequate  for  its  purpose,  I  do  not  think  I  need  spend 
much  time  in  analysing  the  tale  of  the  tub.  On  the  evidence 
it  is  quite  uncertain  when  this  tub  got  into  the  culvert  and 
whether  it  did  or  did  not  materially  contribute  to  the 
flooding.  More  than  one  ingenious  theory  has  been  broached 
on  the  subject  of  the  cask  on  either  side,  but  the  matter  is 
one  of  pure  cimjecture.  It  seems,  however,  clear  that  if  the 
culvert  had  been  of  sufficient  dimensions  for  its  normal 
purpose  on  the  basis  already  indicated,  the  cask  could  have 
done  no  harm  ;  and  that  being  so,  whether  it  did  or  did  not 
contribute  to  the  damage,  it  scarcely  seems  material  to 
inquire.  If  it  did,  the  reasons  why  it  stuck  appear  to  me  to 
have  been  three.  Firstly,  the  culvert,  for  the  reasons  already 
assigned,  was  too  small ;  secondly,  it  was  faulty  in  construc- 
tion, being  smaller  at  the  exit,  where  the  cask  stuck,  than  at 
the  intake ;  thirdly,  it  was  not  in  good  repair,  having  been 
made  with  rubble  and  large  stones,  very  liable  to  come  away, 
in  the  retaining  wall  and  immediately  over  the  exit  mouth, 
and  some  of  these  stones  in  fact  came  down  and  contributed 
to  block  the  exit,  already  too  low,  and  thus  caused  the  cask 
to  get  stuck.  For  these  reasons  it  appears  to  me,  after 
giving  my  best  consideration  to  the  matter,  that  none  of  the 
defendants'  pleas  have  been  substantiated,  and,  althougli  the 
ease  is  in  some  respects  a  hard  one,  they  have  failed  to  shew 
such  an  entire  absence  of  negligence  as  to  enable  us  to  acquit 
them  of  liability  for  the  damage  sustained.  It  must  also  be 
observed  that  the  plaintiff,  through  his  attorneys,  appears 
several  months  previously  to  have  called  the  attention  of  the 
defendants  to  the  risk  which  their  method  of  construction 
involved.  As  to  the  damage,  very  little  need  be  said.  The 
defendants  had  an  opportunity  afforded  them  of  inspecting  it, 
of  which  they  decliuod  to  avail  themselves,  and  we  can 
therefore  only  go  by  the  evidence  of  the  jtlaintifT  and  his 
witnesses,   wliich    does    n<it    appear    to  l)e  unreasonable    or 
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n^io  greatly  exaggerated.  It  appears  that  after  the  iinindation 
-  JJ'  he  found  that  his  stock  was  worth,  at  cost  prices,  about 
'■  ^*-  £1,360.  Stock  to  the  value  of  £360  was  uninjured,  and  tlie 
*D^ftoi?ll!fin''  remainder  could  only  be  sold  by  auction,  the  net  proceeds 
Mining  Board,  amounting  to  £112.  As  to  the  value  of  the  stock  he  is  cor- 
roborated by  independent  evidence  and  damage  is  thus  shewn 
to  the  extent  of  about  £890.  He  also  says  that  there  was 
other  stock,  floating  about  and  reduced  to  a  pulp,  upon  which 
he  could  put  no  value,  but  which  he  thinks  may  have  been 
worth  about  £200.  As  to  this,  however,  he  is  uncor- 
roborated and  he  has  been  unable  to  produce  any  docu- 
mentary evidence,  sucli  as  invoices,  to  su|)port  his  claim,  and 
if  he  was  unable  to  value  this  "  pulji "  I  do  not  see  how  the 
Court  can  be  exj)ected  to  do  so.  Tlien  he  further  claims  for 
loss  of  takings  during  the  interruption  of  his  business  and 
loss  of  rental  owing  to  his  tenants  having  been  flooded  out. 
Taking  a  fair  average  of  his  profits  from  these  two  sources 
during  the  weeks  immediately  preceding  the  flooding,  they 
may  be  put  at  about  £6  10s.  a  day,  or  say  £65  for  the  ten 
days  which  elapsed  before  summons.  This  makes  £955  in  all. 
There  is  a  further  claim  for  woodwork,  shelving,  &c.,  damaged, 
which  the  plaintifl'  puts  at  £60.  He  admits,  however,  that 
under  this  head  he  has  only  expended  £2  on  repairs.  Still, 
damage  of  this  kind  is  recoverable  whether  the  objects 
injured  are  replaced  or  not ;  the  amount  spent  on  repairs,  if 
actually  incurred,  is  only  material  as  evidence  of  the  extent 
of  the  damage.  On  the  whole,  and  considering  that  on  the 
other  heads  only  the  minimum  damage  actually  proved  up 
to  date  of  summons  has  been  allowed,  I  do  not  think  it  would 
be  unreasonable  to  allow  an  additional  £45  under  this  head. 
There  will  therefore  be  a  judgment  for  the  plaintiff  for 
£1,000  and  costs. 

Cole,  J.,  concurred. 

rPIaintifPs  Attornoys,  U.  C.  &  .J.  C.  HiAUllorF.l 
|_L>efeudants' Attorney,  D.J.  Haakiioif.  J 
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Britannia  G.  M.  Co.  vs.  Yockmonitz. 

Joint  Stoch  Comimny, — Principal  and  agent. — Payment  by 
Company  of  brokerage  to  director.  —  Ultra  vires. — 
Mistake  in  law. 

The  directors  of  a  joint-stoch  company  authorized  one  of  their 
number,  a  broker,  to  make  certain  investments  on  behalf 
of  the  company.  He  accordingly  bought  and  sold  certain 
shares,  and  on  such  sales,  after  deducting  the  visual 
brokerage,  ptaid  over  the  net  proceeds  to  the  company. 
The  company  afterwards  sued  for  recovery  of  the 
brokerage.    Held,  that  the  action  coidd  not  be  maintained. 

The  plaintiff  company  in  this  action  sued  the  defendant,         ips9. 
a  sharebroker  at  Kimberley,  and  who  until  recently  had         —  ' 

/>  1  Britannia 

been  a  director  and  trustee  oi  the  company,  lor  tiie  recovery  (;.  m.  (o.,  r.?: 
of  two  sums  of  £9  and  £21  5s.  respectively.  The 
declaration  alleged  that  at  meetings  of  the  Board  of 
Directors,  held  on  April  18  and  25,  1889,  it  had  been 
resolved  to  invest  £10,000  of  the  company's  working 
capital  in  "  first  class  main  reef  Johannesburg  Gold  Mining 
Stocks,"  and  that  the  defendant  and  another  director, 
Mr.  Philip,  should  be  empowered  to  invest  this  sum  in  such 
stocks  at  their  discretion.  The  defendant  thereafter,  acting 
or  purporting  to  act  under  this  authority,  had  bought  and 
sold  certain  shares  on  behalf  of  the  company,  himself  acting 
as  broker  and  retaining  the  usual  brokerage  of  1  per  cent. 
on  such  sales,  particulars  of  which  were  set  forth  in  the 
declaration,  and  which  sums  the  plaintiffs  now  claimed.  The 
defendant  pleaded  that  he  and  Mr.  Philip,  who  was  also  a 
sharebroker  at  Kimberley,  had  been  eniployud  to  make  the 
investments  in  question  at  a  reasonable  renuineratiun,  and 
that  he  had  duly  I'uUilled  the  said  agency  and  in  doing  so 
had  sold  the  shares  referred  to.  He  admitted  that  he  had 
retained  the  amounts  specified,  which  wore  due  and  owing 
to  hitn  by  the  company  as  such  reasonable  remuneration  as 
aforesaid,  and  had  been  deducted  with  the  knowledge  and 
consent  of  the  cornj)any,  who  allowed  tlu;  same.  The 
respective    balances    had     been    duly     [laid     o\er    to    the 
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pj^89-g  company,  with  accounts  shewinf^  the  amounts  of  the  said 
Brit^nia  dcductions  and  the  reasons  therefor,  and  had  been  duly 
Ywkmonitz  received  and  accepted  by  the  company  in  full  discharge  and 
satisfaction.  The  plaintiffs  in  their  reply  alleged  that,  even 
if  the  directors  did  appoint  and  employ  the  defendant  as 
alleged,  such  employment  was  ultra  vires  and  illegal,  and 
did  not  entitle  him  to  retain  the  moneys  now  sued  for. 
The  defendant  joined  issue. 

The  only  witness  called  for  the  plaintiffs  was  the 
Secretary  of  the  Company,  who  produced  the  Trust  Deed 
and  the  Minute  Book.  From  the  latter  it  appeared  that  at 
the  meetings  of  the  Board  on  April  18  and  25,  at  which  the 
resolutions  referred  to  in  the  declaration  were  passed, 
four  directors  were  present,  including  Messrs.  Philip  and 
Yockmonitz,  At  subsequent  meetings  various  purchases 
and  sales  by  the  defendant  were  rejwrted  and  approved,  and 
on  May  29,  at  a  meeting  at  which  he  was  not  present,  the 
Secretary  had  reported  receipt  of  his  "cheque  for  £891, 
being  net  proceeds  of  the  sale  of  the  200  Durban 
lioodepoort  G.  IM.  Co.'s  shares  purchased  by  him  for  account 
of  the  company."  This  was  one  of  the  two  sales  referred  to 
in  the  declaration,  the  other  having  been  a  sale  of  certain 
shares  in  the  Nooitgedacht  Gold  Mining  Company,  on  Aug. 
28,  subsequent  to  which  there  had  been  no  meeting  of  the 
then  board,  a  special  meeting  of  shareholders  having  been 
held  in  September,  at  which  the  directors  were  removed 
fiom  office  and  others  appointed  in  their  place,  by  whom 
the  present  proceedings  had  afterwards  been  instituted. 
The  defendant  gave  evidence  in  support  of  his  plea,  in  the 
course  of  which  he  stated  that  he  and  Philip  were  both 
members  of  the  local  Stock  Exchange,  one  of  tlie  rules  of 
w  hicli  was  that  dealers  must  buy  and  sell  through  brokers. 
Tlie  resolutions  of  April  had  been  passed  in  the  belief  that 
he  and  I'hilip  were  more  likely  to  invest  the  niuncNs  in 
question  to  the  advantage  of  the  company  than  if  outsiders 
liad  been  eiu ployed.  As  to  the  Minute  of  May  29,  the 
broker's  note  in  the  usual  form,  shewing  the  full  amount  of 
th(!  })nrchaso  price,  i.e.,  £900,  had  accompanied  the  cheque 
therein  mentioned,  and  a  similar  course  had  been  adopted 
on   the   subsequent  sale  of   the   Nooitgedacht    shares.      In 
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cross-oxamination  tho  dofondant  admitted  that  tlio  Nooit-       ,  '""^ 

1><'C.  13 

pjedacht  sliares,  being  shares  in  a  Klerksdorp  company,  were 
not  within  the  terms  of  the  April  resolution,  which  referred 
only  to  first-class  Johannesburg  stocks,  but  an  obji^ction  to 
tiiis  line  of  cross-examination  was  sustained  on  the  ground 
that  the  plaintiffs  in  their  summons  and  declaration  had  not 
impeached  these  transactions  as  not  being  in  accordance 
with  the  resolution,  but  merely  claimed  a  refund  of  the 
brokerage  paid  thereon.  The  defendant  added  that  in  all 
his  transactions  on  behalf  of  the  company  he  had  acted  in 
consultation  with  Philip,  and  admitted  that  in  some  cases 
he  had  purchased  from  him  when  his  price  was  lower  than 
that  at  wliicli  he  could  have  bought  from  anyone  else.  In 
reply  to  the  Court  he  stated  that  the  company  had  realized 
a  profit  on  the  transactions.  He  admitted  that  his  interest 
as  a  broker  in  speculating  with  this  £10,000  would  have 
been  to  multiply  the  sales.  He  was  not  aware  of  any  Stock 
Exchange  rule  against  brokers  not  charging  the  usual 
commission.  ]\lr.  Phdip  corroborated  tlie  defendant's  evi- 
dence, and  added  that  of  the  £10,000  authorized  only  about 
£3000  was  actually  invested,  and  on  this  a  profit  had  been 
realized  for  the  company  of  over  £1000.  It  appeared  that 
a  similar  action  had  been  brought  against  this  witness  by 
the  company  in  the  Magistrate's  Court  for  the  refund  of 
commissions  retained  by  him,  and  they  had  recovered 
judgment  against  him.  The  other  directors  who  were 
present  at  the  April  meetings  were  also  called,  and  stated 
that  3Iessrs.  Philip  and  Yockmonitz  had  been  employed  in 
the  matter  as  being  largt  ly  interested  in  tho  company,  and 
therefore  likely  to  do  their  best  for  it.  They  had 
understood  at  the  time  that  the  usual  commission  would  be 
charged. 

Ho2)Iei/,  C.F.  (with  him  Lamjt),  for  the  plaintiiVs,  referred 
to  ^ix-X.  115  of  the  trust-der<l,  by  which  tho  remuneration 
of  directors  was  fixed  at  a  guinea  for  i-ach  attendance  at 
Poanl  meetings  ''and  such  additional  sum  (it  any)  as  shall 
be  fixed  by  general  meetings  !Vom  time  to  time."  The 
defendant  had  been  eni[)loyed  in  this  matter  in  his  ca}»acity 
as  a  director,  and  as  sucli  was  nut  t.'ntitled,  in   the  absence 
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1889.  of  special  authority  from  the  sharehoMors,  to  any  additional 
—  remuneration.  By  soot.  107  the  Board  were  empowered  to 
Yw^onitz*'  ^cl^^o^^te  any  of  their  powers  to  committees,  and  Messrs. 
Philip  and  Yockmonitz  must  be  held  to  have  acted  in  these 
transactions  as  a  committee  of  the  Board.  Sect.  96 
provided  for  the  disqualification  of  directors,  and  laid  ddwn 
that  a  director  shall  vacate  his  oflii  e,  among  other  grounds, 
"  if  he  be  concerned  in  or  participate  in  the  profits  of  any 
contract  with  the  company  or  in  the  profit  of  any  work  done 
for  the  company."  He  referred  to  Lindley  on  Comjjany  Law, 
5tli  ed.,  328,  '362-367,  388  ;  Yorh  and  North  Midland 
Bailway  Company  vs.  Hudson,  16  Beav.  485 ;  Soidhall  vs. 
British  3Iutnal  Society,  6  Ch.  61-1  ;  Imperial  Mercantile 
Credit  Association  vs.  Coleman,  L.  K.  0  H.  L.  189,  at  p.  198. 
[Laurence,  J.P.,  referred  to  sect,  82  of  the  trust-deed, 
clause  5,  which  empowered  tiie  directors  to  "  sell  any 
property  of  the  company,  either  for  cash  or  for  shares,  and 
generally  for  such  considerations  and  upon  such  terms  in 
every  respect  as  they  may  thnk  fir,"  and  inquired  whether 
this  did  not  imply  a  power  to  effect  such  sales  by  means  of 
a  paid  agent  when  expedient.]  The  resolution  now  in 
question  did  not  merely  authorize  the  sale  of  specific 
property  by  means  of  an  agent,  but  amounted  to  a  general 
delegation  of  the  powers  of  the  directors,  which  was  ultra 
vires.  Sect.  86  gave  the  directors  wide  powers  to  invest  the 
company's  funds,  and  to  vary  such  investments,  but  these 
powers  ought  to  be  exercised  either  by  the  Board  or  by  a 
committee  thereo*,  in  their  capacity  as  such,  and  without 
any  additional  remuneration ;  Brice  on  Ultra  Vires,  611  ; 
CartmelVs  Case,  9  Ch.  691.  Even  if  the  £9  c(jnimission  on 
the  first  sale,  that  of  the  Durban  lioodoports,  could  b(i 
regarded  as  having  been  {>aid  under  a  mistake  of  law,  there 
could  bii  no  similar  defence  as  to  the  later  sale  of  the 
Nooitgedacht  shares,  there  having  been  no  subsequent 
meeting  of  the  Board  at  whicdi  the  net  proceeds  were 
accepted. 

Guerin,  for  tlie  defendant,  contended  that  a  distinction 
must  be  drawn  between  his  pcjsition  as  director  and  his 
capaeity  as  agent,  in  wlii(di  luj  had  acted  in  this  matter, 
lie  referied  to  Thring  on  Joint  Stoclc  Coiiipanita,  -Itli  ed.  97; 
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ParJcer  vs.  MeKenna,  10  Ch.  96,  at  p.  118,  per  Lord  Cairns  ;  ^l^% 
Lindley  on  Partnership,  4th  ed.,  1.  588.  The  cases  cited  Britannia 
were  cases  in  which  a  surreptitious  profit  had  been  made  by 
agents,  and'  did  not  apply  to  the  present  facts.  He  did 
not  admit  this  to  be  a  case  of  "  profit,"  and  even  if  it 
were  the  facts  were  known  to  the  directors,  whose  knowledge 
was  tliat  of  the  company.  Sect.  84  of  the  trust  deed 
expressly  gave  the  directors  power  to  appoint  any  persons, 
whether  directors  or  not,  to  be  agents  for  the  transaction  of 
the  company's  business,  with  such  powers  and  at  such  com- 
mission or  remuneration  for  their  time  and  trouble  as  the 
J^oard  should  think  fit.  [Laurence,  J.P.  : — The  section 
says  "  to  appoint  in  the  South  African  Republic  or  else- 
where," which  might  be  construed  as  meaning  "elsewhere" 
than  at  the  seat  of  the  head  office,  where  the  Board  met,  and 
which  was  at  Kimberley.]  Again,  clause  8  of  sect.  82 
provided  that  the  Board  may  appoint,  and  at  their  discretion 
remove  or  suspend,  such  secretaries,  managers,  officers^ 
clerks,  agents,  and  servants,  for  permanent,  tenaporary  or 
is])ecial  services  as  they  may  from  time  to  time  think  fit, 
and  may  determine  their  duties  and  fix  their  salaries  and 
emoluments."  [Laurence,  J.P. : — It  might  be  contended 
that  "  agents  "  here  referred  only  to  officers  eiusdem  generis 
with  those  previously  mentioned  and  would  not  cover  the 
appointment  by  the  directors  of  one  of  themselves  to  act  as 
broker  lor  the  company.  However,  as  the  facts  stand,  I  do 
not  think  we  need  trouble  you  further.] 

Ilopleij,  C.P.,  in  re})ly,  referred  to  Albion  Steel  and  Wire 
Co.  vs.  Martin,  1  Ch.  D.  580,  and  North  Eastern  Bailicay  Co. 
vs.  JacJiSon,  cited  in  Fisher's  Digest,  new  ed,,  ii.  87^,  fi'oin  19 
W.  R.  198,  where  it  was  laid  down  that  "  a  director  is  not 
allowed  to  make  any  profits  from  the  business  of  the 
company  while  he  is  director,  or  to  receive  any  other 
remuneration  for  his  services,  professional  or  otherwise,  than 
such  as  the  resolution  of  a  general  meeting  may  have 
sanctioned." 

Laurence,  J.P. : — The  question  to  be  determined  in  this 
case  is  one  of  considerable  interest  and  importance,  but  on 
the  facts  before  us  1  do  not  feel  any  such  doubt  as  to  what 
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Dec.  13.  ^  '=' 

— '  judgment.  I  say  on  the  facts  before  ns,  for  I  do  not  prop<^SH 
Y  *kii  '  u  ^°  deciding  the  present  case  to  go  in  any  way  beyond  wliat 
the  exigencies  of  the  case  itself  require,  or  to  express  any 
opinion  as  to  what  might  have  been  the  result  had  the 
circumstances  been  otherwise,  or  to  discuss  contingencies 
which  have  not  yet  arisen.  In  the  present  case  the  plaintiff 
Company  allege  that  the  defendant,  who  is  a  sharebroker  at 
Kimberley,  while  holding  tlie  position  of  a  Director  and 
Trustee  of  the  Company,  and  acting  or  purporting  to  act 
under  certain  resolutions  of  the  Board  of  Directors,  sold  in 
his  capacity  as  broker  certain  two  parcels  of  shares  on 
behalf  of  the  Company  and,  instead  of  paying  over  the  gross 
proceeds  of  such  sales,  deducted  therefrom  certain  sums 
amounting  together  to  £30  5s.,  and  which  represent  1  per 
cent,  of  the  total  proceeds  of  these  sales,  which  sums  he  has 
refused  to  pay  over  and  which  the  plaintiffs  now  claim. 
The  defendant  pleads  in  substance  that  he  effected  the  sales 
in  question  as  the  duly  authorised  agent  of  the  Company, 
that  he  deducted  the  amounts  now  claimed  as  being  due  and 
owing  to  him  as  reasonable  remuneration  for  his  services  in 
the  matter,  and  with  the  knowledge  and  consent  of  the 
Company,  and  he  adds  that  the  respective  balances  were 
duly  paid  over  to  the  Company,  together  with  accounts 
shewing  the  amounts  of  the  said  deductions  and  the  reasons 
therefor,  and  which  were  duly  received  and  acce})ted  by  the 
Company  in  full  discharge  and  satisfaction.  Now  it  seems 
to  me  that  this  case  must  bo  regarded  as  being  in  substance 
an  action  for  moneys  had  and  received  by  tlio  defendant  to 
the  use  of  the  plaintiffs,  and  it  is  for  tlie  plaintiffs  to  shew 
that  the  facts  are  such  as  to  enable  them  to  maintain  this 
action  and  recover  these  sums.  With  regard  to  these  facts 
in  the  first  place  it  is  admitted  by  the  Croivn  Prosecutor 
that,  looking  at  the  various  provisicms  of  the  Company's 
Trust  Deed  to  which  reference  has  been  made,  it  was  com- 
petent for  the  directors  to  effect  these  sales,  and  also  com- 
petent for  them  to  delegate  their  power  to  buy  and  sell 
shares  on  behalf  of  the  C(mi[)any  to  one  or  more  of  th(-'ir 
own  number.  ]>ut  he  proceeded  to  contend  that  this  power 
could  be  delegated  to  the  defendant  only  in  his  (•a[iaeity  as 
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a  director,  and  tbat  in  that  capacity  he  was  precluded  from        i889. 
receiving:  any  remuneration  other  tlian  that  defined  by  the         — 

"  •'  T-w       1  T    1  1  -,  •  ■•        Britannia 

irust  Deed.     The  Trust  IJeed,  as  I  have  already  pomted    o.  m.cx.w. 

.  1  .        1  YockmoniU. 

out,  scarcely  states  this  m  express  terms ;  but  it  does 
provide  that,  among  other  causes  which  shall  disqualify  a 
director  and  cause  him  to  vacate  his  office,  is  "  being  con- 
cerned or  participating  in the  profit  of  any  work 

done  for  the  Company."  Assuming,  however,  that  the 
authority  given  by  the  Board  to  the  defendant  in  this 
matter  was  and  could  only  have  been  given  to  him  qua 
Director,  it  must  be  presumed  that,  when  he  was  authorized 
to  deal  in  shares  on  behalf  of  the  Company,  he  had  an 
implied  authority  to  do  so  according  to  the  known  usages 
and  customs  of  the  local  market ;  see  the  case  of  Grissell  vs. 
Bristoive,  L.  11.  3  C.  P.  112,  cited  in  Palmer  vs.  Rhodes, 
4  H.  C,  at  p.  GO.  That  being  so,  we  have  the  evidence  of 
the  defendant,  and  it  is  not  denied,  that  according  to  the 
rules  of  the  local  Stock  Exchange  any  transaction  on  that 
Exchange  has  to  be  effected  through  a  broker.  Dealers 
cannot  sell  there  without  the  agency  of  a  broker,  who  is 
entitled  to  a  commission  of  1  per  cent.  Wliether  tlierefore 
the  defendant  sold  these  shares  himself  in  his  capacity  as  a 
broker,  or  whether  he  employed  another  broker  for  the 
purpose,  the  result  to  the  company  would  have  been  the 
same.  The  1  per  cent,  would  in  any  case  have  been 
deducted,  or  to  speak  more  accurately,  according  to  the 
proper  theory  of  such  transactions,  in  any  case  it  would 
have  had  to  be  paid  by  the  Company  and  the  balance 
would  have  represented  the  net  proceeds  of  the  sales.  From 
this  point  of  view,  it  seems  impossible  to  regard  this  sum  as 
money  had  and  received  on  behalf  of  the  Company,  or 
imduly  detained  from  the  Company,  and  for  which  the 
defendant  is  therefore  bound  to  account.  Of  course,  if  it 
had  been  alleged  tliat  there  had  been  any  element  of  fraud, 
or  mala  fides,  on  the  part  of  the  defendant,  or  if  it  had  been 
suggested  that  he  had  effected  these  sales  to  the  detriment 
of  the  Company  and  in  order  to  gain  his  commission  at  their 
expense,  the  case  would  have  been  a  very  different  one,  and 
probably  tlie  dei'cndaut  might  ha\e  been  held  personally 
responsible  for  any  resulting  loss.     But  nothing  of  the  kind 
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j^^\.j  is  suggested,  and  it  is  in  fact  admitted  that  the  transactions 
Briu^uia  ^^  qucstion  resulted  in  a  substantial  proHt  to  the  plaintiff 
Yockmonite  Company.  At  the  same  time,  I  do  not  wish  to  be  under- 
stood as  intimating  any  approval  of  proceedings  of  this  kind ; 
as  I  have  already  observed,  there  seems  to  have  been,  to  say 
the  least,  an  absence  of  delicacy  in  the  action  of  the  defen- 
dant and  his  colleague,  Mr.  Philip,  in  this  matter,  and  they 
certainly  placed  themselves  in  a  very  inconvenient  and 
invidious  position.  I  might  indeed  go  further  and  say  that 
if  it  had  been  attempted  to  interdict  these  transactions,  or  to 
remove  the  defendant  from  his  position  as  a  Director  on 
ac(!0uut  of  them,  it  is  very  possible  that  such  an  attempt 
might  have  proved  successful ;  or,  once  more,  if  the  defen- 
dant had  actually  paid  over  the  gross  proceeds  of  these  sales 
to  the  Company,  and  was  now  suing  for  his  commission 
thereon,  it  is  possible,  on  the  authority  of  cases  like  that  to 
which  I  referred  during  the  argument  of  Harrington  vs. 
Victoria  Graving  Bock  Co.,  3  Q.  B.  D.  549,  that  a  plea  might 
have  been  maintained  to  the  effect  that  the  defendant  had 
placed  himself  in  a  position  in  which  his  interest  was  in 
conflict  with  his  duty,  and  was  therefore  not  entitled  to 
recover  the  reward  or  remuneration  which  would  otherwise 
have  been  his  due.  But  that  is  not  this  case,  and  the 
present  seems  rather  to  be  one  of  that  numerous  class  of 
cases  to  which  the  maxim  applies,  nielior  est  conditio  possi- 
dentis, or,  to  use  the  terms  of  the'civil  law,  it  is  one  of  those 
cases  where  the  relation  between  the  parties  and  the  state  of 
the  facts  might  well  support  an  exceptio  but  are  not  sufficient 
to  maintain  the  condictio  indebiti  soluti.  For  these  reasons  I 
do  not  think  that  the  action  as  for  money  had  and  received 
can  be  maintained  against  the  defendant  on  the  facts  before 
us.  There  is,  however,  another  aspect  in  whi(rh  tliese  facts 
may  be  regarded,  and  on  which,  though  it  does  not  affect 
my  conclusion,  it  may  be  as  well  to  add  a  few  words.  The 
commission  received  by  a  broker  on  a  sale  must,  as  already 
observed,  be  regarded  in  theory  not  as  deducted  by  him  but 
us  remuueration  paid  to  him  by  his  principal.  It  cannot  l>e 
denied  that,  the  Directors  of  this  Company  being  authorized 
to  deal  in  shares,  they  had  an  implied  autliority  to  pay  the 
brokerage  due  on  such  dealings;  sucli  a  payment  would  be 


491 

one  of  the  ordinary  current  disbursements  of  the  Company  n^^^'^ 
for  which  no  special  authority  would  be  considered  necessary.  Britannia 
These  sums,  therefore,  having  been  paid  to  the  defendant  on  Ywju^oniu, 
behalf  of  the  Company,  the  claim  for  their  recovery  seems 
to  amount  to  an  assertion  that  they  were  paid  under  an 
error  as  to  the  legal  position  and  relation  of  the  parties,  and 
through  a  failure  to  draw  the  distinction  between  an  ordinary 
broker  and  a  broker  who,  being  a  director,  was  as  such 
legally  disqualified  from  receiving  such  payments.  But 
there  having  been  no  error  as  to  the  facts,  that  really 
amounts  to  a  claim  to  recover  money  paid  under  a  mistake 
of  law,  and  such  a  claim,  as  is  now  well  established,  cannot 
be  maintained  under  the  Colonial  any  more  than  it  can 
under  the  English  Law,  at  all  events,  as  it  was  put  by 
Connor,  J.,  in  the  case  of  Port  Elizabeth  Divisional  Council 
vs.  Uitenhage  Divisional  Council,  Buch.  1868,  at  p.  225, 
unless  there  is  "  a  natural  equity  on  the  side  of  him  who 
claims  the  condictio  indehiti  soliiti."  I  may  also  refer  on 
this  point  to  the  decision  to  the  same  effect  of  the  High 
Court  of  the  Transvaal  in  the  case  of  Booth  vs.  TJie  State 
(reported  in  the  Eastern  Star  of  October  10th,  1888),  where 
all  the  authorities  on  the  subject  were  reviewed,  in  a  very 
elaborate  and  exhaustive  judgment,  by  Kotze,  C.J.  On  the 
whole,  therefore,  I  am  of  opinion  that  whether  we  look  at 
the  present  action  as  one  for  the  recovery  of  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiffs,  or  as 
one  for  the  recovery  of  money  paid  in  error,  from  either 
point  of  view  the  claim  cannot  be  maintained,  and  our 
judgment  must  be  for  the  defendant,  with  costs. 

Cole,  J.,  concurred,  (a) 

pPlaiiitiffa'  Attorneys,  Cai.dkcott  &  Bell.  ~| 

L Defendant's  Attorneys,  Kmguts  &  Hearle.      J 

(rt)  This  judgraeut  was  confirmed  on  appeal  by  the  Supreme  Court  on 
Feb.  25th,  1890. 


Vol.   v.— rAUT  111.— 'J.  W. 
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MAGISTEATE'S   COURT   CASES   EEVIEWED. 


Queen  vs.  Morris. 

Indictment — TJie/i. 

Where  A.  was  charged  with  and  convicted  of  stealing  goods,  the 
property  of  B.,  and  the  evidence  shewed  that  the  goods 
belonged  to  C,  the  conviction  was  quashed. 

1889.  Laurence,  J.P.  : — A  case  has  corae  before  me  in  review 

Aug.  15. 

,,  —  in  which  a  man  named  Morris  was  charered  before  the  Police 
Morris.  Magistrate  of  Kimberley  with  stealing  a  blanket,  the  property 
of  one  France.  He  pleaded  not  guilty  but  was  convicted 
and  sentenced.  The  evidence  however  clearly  shewed  that 
the  blanket  in  question  was  the  property  not  of  France  but 
of  a  man  named  Irwell.  On  this  beiug  proved,  the  Magis- 
trate should  have  amended  the  charge ;  but  as  he  omitted 
to  do  this  it  is  clear  that  the  evidence  does  not  support  either 
the  charge  or  the  conviction.  The  Crown  Prosecutor,  who 
has  seen  the  papers,  is  unable  to  support  the  conviction  and 
it  must  therefore  be  quashed. 


Queen  vs.  Swanson. 

Indictment. — Railway  Bye-Latvs. — Ord.  6,  1839. 

Where  three  prisoners  were  charged  in  one  indictment  with  the 
commission  of  distinct  offences,  and  the  charge  was 
trroneoushj  stated,  and  neither  the  date  nor  the  place  of 
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commission  of  the  offence  was  alleged,  the  conviction  was 
quashed. 
When  a  prisoner  is  charged  with  contravention  of  a  hye-law, 
for  which  only  a  pecuniary  penalty  is  provided,  he  cannot 
he  sentenced  in  default  of  payment  to  imprisonment  with 
hard  labour  under  the  provisions  of  Ord.  6  of  1839; 
neither  can  he  he  sentenced  to  imprisonment  thereunder 
unless  it  appears  of  record  that  the  Magistrate  was  satisfied, 
either  hy  the  prisoners  confession  or  othertvise,  that  the 
fine  could  not  he  levied. 

Laurence,  J.P.  : — A  man  named  Swanson  was  charged 
on  July  15  before  the  Police  Magistrate  of  Kimberley  with      -^"g- '° 
contravening  "  CI.  14,  Sect.  VII.  of  the  railway  bye-laws  in      sw^il^n; 
that  upon  or  about  the  14th  day  188     and  at  or  near 

in  the  said  District  "he  "  trespassed  on  the  rail- 
way premises  without  lawful  excuse."  He  was  convicted 
and  sentenced  to  pay  a  fine  of  20s.  or  one  month's  hard 
labour.  Being  unable  to  pay  the  fine,  he  was  taken  to  gaol, 
whence  he  addressed  a  letter  to  the  Registrar,  complaining 
of  the  proceedings  in  his  case,  and  which  letter  appeared  to 
disclose  facts  pnVna/aa'e  requiring  investigation.  I  accord- 
ingly requested  the  Police  Magistrate  to  report  upon 
the  allegations  made  by  the  prisoner,  and  after  receiving 
his  report  sent  it  to  the  Crown  Prosecutor  for  his  considera- 
tion and  also  obtained  the  record.  This  record  is  certainly 
a  remarkable  document.  It  is  to  be  observed  that  the  case 
is  one  which  in  ordinary  circumstances  would  not  come 
before  the  Judges  in  review ;  and  I  can  only  say  that  I  hope 
it  is  not  a  fair  specimen  of  the  manner  in  which  records  in 
such  cases  are  usually  kept.  If  so,  the  case  might  well  be 
commended  to  the  attention  of  certain  persons — some  of 
whom  are  old  enough  and  ought  to  be  wise  enough  to  know 
better — who  appear  to  consider  that  the  judicial  review  of 
Magistrates'  sentences  is  a  vexatious  and  objectionable 
feature  in  our  legal  system.  In  the  first  place,  what  is  the 
offence  charged  ?  It  is  that  of  contravening  "  clause  14, 
sect.  VII."  of  the  railway  bye-laws.  Clause  14  of  the  rail- 
way bye-laws  provides  that  "  any  person  wilfully  trespassing 
upon  the  railways,  ur  upon  any  of  the  stations  or  other  works 

2  L  2 
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1889.  connected  therewith,  or  found  sleeping  in  any  carriage  or 
—  truck  without  permission  of  the  Kailway  Department,  is 
wanson!  hereby  subjected  to  a  penalty  not  exceeding  forty  shillings.'* 
As  to  "  sect.  VII."  however  the  only  explanation  which  I 
can  find  of  its  appearance  in  the  charge  is  that  these  bye- 
laws  are  printed  in  the  "  Government  Kailway  Time  Tables 
and  Kegulations,"  a  publication  of  which  the  Magistrate 
had  a  copy  before  him,  and  which  is  divided  into  various 
sections,  of  which  e.g.  sect.  V.  contains  the  "  Buffalo  Harbour 
Regulations  and  Tariff,"  sect.  VI.  consists  of  "Time  Tables  " 
and  sect.  VII.  of  "Bye-laws."  The  charge  therefore  is 
erroneous  db  initio ;  and  instead  of  being  charged  with  con- 
travening "clause  14,  sect.  VII."  the  accused  should  have 
been  charged  with  contravening  clause  14  of  the  bye-laws 
framed  and  promulgated  under  the  statutes  in  that  behalf, 
namely  Act  19,  1861,  §§1  and  2,  and  the  later  enactments 
by  which  the  provisions  of  this  Act  are  applied  to  the 
Government  system  of  railways.  But  for  the  supererogatory 
insertion  of  "  sect.  VII."  in  the  beginning  of  the  charge 
ample  compensation  is  certainly  made  by  the  omission  of  all 
the  other  particulars  which  a  criminal  charge  should  contain. 
All  that  is  alleged  is  that  the  crime  was  committed  "  on  or 
about  the  14th  day  188  ,"  but  what  was  the  month, 

what  was  the  year,  what  was  the  place,  all  this  is  left  in 
complete  uncertainty ;  not  one  of  these  particulars  is  supplied, 
and  for  all  that  appears  on  the  charge  sheet  the  alleged 
offence  might  have  been  committed  on  the  14th  day  of  any 
month  in  the  present  decade  and  at  any  place  within  the 
limits  of  the  District  of  Kimberley.     As  if  however  these 
irregularities  were  insufficient,  yet  another  remains  to  be 
pointed  out,  namely,  that  Swanson  was  not  charged  alone 
but  with  two  other  prisoners,  who  according  to  the  evidence 
committed  a  similar  offence  but,  on  distinct  occasions,  and 
not   in   any  way  acting   in   concert   or   combination,  even 
assuming   combination   or   conspiracy  to  be  possible   in   a 
matter  of  this  kind.     It   is   clear   that   no   charge   which 
presents  such  an  accumulation  of  errors  and  mass  of  ir- 
regularities could  possibly  be  allowed  to  stand  ;  and,  with 
the  concurrence  of  the  Crown  Prosecutor,  the  prisoner  has 
already    been    discharged,   formal    mention   of    the   matter 
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having  to  be  postponed  till  the  next  sitting  of  the  Court.  ^^^i^ 
Apart  however  from  these  irregularities  in  the  charge — as  q^;^^, 
to  which  I  can  only  say  that  I  hope  the  attention  which  has  swanson. 
now  been  publicly  drawn  to  them  will  be  sufficient  to  prevent 
their  repetition — the  case  is  one  the  substance  of  which 
gives  rise  to  more  than  one  question  of  considerable  difficulty. 
According  to  the  statement  made  by  the  accused,  he  merely 
went  to  the  railway  station  to  see  a  friend  off  by  the  train 
and  had  only  been  there  a  few  minutes  when  he  was  arrested 
for  trespassing,  and  he  adds  that  he  had  witnesses  whom  he 
wished  to  be  called  to  prove  these  facts.  The  record  how- 
ever simply  states  that  "  the  prisoners  call  no  witnesses ; " 
and  according  to  the  evidence  and  the  Magistrate's  report 
the  prisoner  was  simply  loafing  on  the  platform  and  refused 
to  leave  when  ordered  to  do  so.  Now  it  might  perhaps  be 
argued  that  as  the  railway  premises  were  open  to  the  public 
at  the  time,  and  a  train  was  about  to  leave,  the  case  was  not 
one  of  "  wilful  trespass  "  such  as  is  contemplated  by  the  bye- 
law.  On  the  other  hand,  the  fact  that  the  accused  remained 
on  the  premises,  after  having  been  directed  to  leave,  might 
perhaps  be  held  to  constitute  such  a  trespass;  and  at  all 
events  the  point  is  one  which,  for  the  purposes  of  the  present 
case,  it  seems  unnecessary  to  decide.  There  remains,  how- 
ever, the  further  point  that  the  only  penalty  provided  for  an 
infringement  of  the  bye-law  is  a  fine  of  40s.,  and  that  the 
Magistrate  not  only  imposed  a  fine  but  added  a  month's  hard 
labour  in  default  of  payment.  Now  possibly  an  alternative 
sentence  of  imprisonment  might  be  justified  under  the 
provisions  of  Ord,  6  of  1839,  sect.  2  ;  but  before  such  sentence 
can  be  imposed  the  Magistrate  must  be  satisfied,  either  by 
the  prisoner's  own  admission  or  otherwise,  of  his  inability  to 
pay  a  fine,  and  that  he  has  no  goods  whereon  a  writ  of  execu- 
tion could  be  levied,  and  there  is  nothing  on  record  to  shew 
that  he  was  so  satisfied  in  the  present  case.  Moreover  even 
if  this  preliminary  condition  had  been  complied  with,  the 
Ordinance  says  nothing  about  hard  labour,  and  tlie  case  is 
therefore  one  to  which  the  observations  of  Barry,  J.P.,  in 
Qme7i  vs.  Sepongo,  4  E.  D.  C.  at  p.  272,  apply,  where  he  says  : 
"  It  is  clear  that  in  the  present  case,  since  hard  labour  is 
attached,  the  ^Magistrate  had  not  the  Ordinance  present  to 
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Au);.  Jo.  ' 

Q^^  evidence  on  record  to  shew  the  Magistrate  was  entitled  to 
swaoaon.  commit  the  accused  to  gaol ;  "  and  see  also  Queen  vs.  George, 
ib.  273.  For  the  reasons  stated,  these  proceedings  must 
be  quashed ;  and  I  can  only  conclude  by  again  expressing 
the  hope  that  such  serious  irregularities  of  procedure,  in  a 
matter  involving  the  liberty  of  the  subject,  will  not  again  be 
brought  to  my  notice. 


1889. 
Sept.  12. 

Qneen  vs.  Jack. 


Queen  vs.  Jack, 
Indictment. — Theft. 


Where  a  prisoner  was  charged  with  and  convicted  of  stealing  a 
goat,  the  property  of  some  person  unknown,  and  in  the 
course  of  the  trial  the  owner  came  forward  and  identified 
the  stolen  goat  as  his  property,  and  no  amendment  was 
made  in  the  charge,  the  conviction  was  quaslied. 

Cole,  J. : — A  case  has  come  before  me  as  Judge  of  the 
week  in  which  a  prisoner  named  Jack  was  convicted  by  the 
Acting  Magistrate  of  Barkly  West  of  "  stealing  one  goat,  the 
property  of  some  person  or  persons  unknown."  It  appears 
that  the  owner  was  at  first  unknown,  but  after  a  remand 
came  forward  and  identified  the  goat  as  his  property.  The 
charge  not  having  been  amended,  the  case  falls  within 
the  same  principle  as  that  of  Queen  vs.  Morris,  decided  the 
other  day  (see  supra,  p.  492)  and  the  conviction  must  there- 
fore be  quashed. 


Queen  vs.  Bostander. 

Theft.— Confession.— Ord.  72,  §  28.— .Id  17,  1867.— 
^cn9,  3884. 

Where  a  prisoner  ivas  convicted  and  sentenced,  under  the  pro- 
visions of  Act  n  of  18G7,  ow  a  charge  of  stealing  a  sheep, 
and  the  evidence  made  it  probable  that  the  sheep  had  died 
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and  that  the  prisoner  was  guilty ,  if  at  all,  only  of  the 
theft  of  portion  of  the  carcase,  tJie  conviction  was  quashed. 
Where  a  prisoner  had  been  induced  by  threats  and  violence  to 
make  certain  admissions  and  point  out  where  certain 
property,  which  he  was  suspected  of  having  stolen,  was 
concealed :  held,  that  all  the  evidence  thus  extm-ted  must 
he  rejected  as  inadmissible. 

Laurence,  J.P.  : — Jan  Bostander  was  charffed  before  the        isss. 

Oct   15 

Magistrate  of  Hay,  under  the  provisions  of  Act  17  of  1867,  -^  * 
with  the  crime  of  stock  theft,  in  that  he  stole  one  sheep,  the  Bostander. 
property  of  one  Kuhn.  He  pleaded  not  guilty  but  was  con- 
victed and  sentenced.  The  case  rested  mainly  on  the 
evidence  of  Kuhn,  who  stated  that  he  had  missed  several  of 
his  sheep  and  accordingly  made  an  investigation,  with  the 
result  that  he  discovered  in  the  veldt  some  of  the  offal  of  a 
sheep  which  had  recently  been  slaughtered.  In  the  neigh- 
bourhood he  found  a  spoor  which  he  recognised  as  that  of 
the  prisoner,  who  was  in  his  employ  as  a  herd.  He  accord- 
ingly questioned  the  prisoner,  who  informed  him  that  a 
sheep  had  died  the  previous  day  and  that  he  had  the  skin, 
which  he  produced,  in  his  possession,  but  asserted  that  the 
meat  had  been  eaten  by  aasvogels.  Kuhn,  not  believing  this, 
asked  him  to  point  out  where  the  meat  was  and,  on  the 
prisoner  refusing  to  do  so,  he  admits  that  be  assaulted  him 
and,  judging  from  the  details  he  himself  gave  and  from  the 
appearance  which  the  prisoner  seems  to  have  presented  in 
Court,  the  assault  must  have  been  of  a  somewhat  serious 
description.  By  this  conduct  Kuhn  undoubtedly  put  him- 
self in  the  wrong  and,  while  not  ignoring  the  difficulties 
under  which,  in  circumstances  of  this  kind  and  in  isolated 
localities,  farmers  and  others  frequently  labour,  it  is  much 
to  be  regretted  that  they  should,  even  under  provocation, 
behave  as  Kuhn  admits  that  he  did.  I  say  that  this  is  much 
to  be  regretted  on  many  groimds  and  not  least  because  such 
conduct  naturally  in  some  instances  leads  to  retaliation  and 
may  possibly  end  in  the  commission  of  some  grave  deed  of 
violence  of  which  more  than  one  painful  example  has  within 
our  experience  occurred.  In  the  end  the  prisoner  was  tied 
up  and  was  induced  to  point  out  a  place  where  the  greater 
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ort 'is       P^'^^  ^^  *^^  carcase  was  found  and  also  the  place  where,  as 
Que^M      ^®  asserted,  the  animal  had  died.     Kuhn  admitted  that  the 
Bostander.     appearance  of  the  skin  was  such  as  would  have  been  pre- 
sented if  the  animal  had  died,  and  another  of  his  servants, 
who  was  called  for  the  Crown,  expressed  a  strong  opinion, 
for  which  he  gave  his  reasons  in  detail,  to  the  same  eflfect. 
The  prisoner  in  his  defence  said  the  same   thing.      There 
was  no  direct  evidence  to  identify  the  carcase  as  that  of  one 
of  Kuhn's  sheep  but  the  prisoner  appears  to  have  virtually 
admitted  that  this  was  so  and  to  have  based  his  defence  on 
the  ground  that  the  animal  had  died  a  natural  death.     On 
reading  the  record,  the  case  struck  me  as  in  several  respects 
unsatisfactory  and  I  accordingly  sent  it  without  comment  to 
the  Crown  Prosecutor  for  his  opinion,  and  he  returned  it  with 
a  memorandum  shewing  that  he  had  felt   much  the  same 
difficulties  as  I  had  myself  experienced  about  the  conviction. 
In  the  first  place,  bearing  in  mind  the  provisions  of  sect.  28 
of  Ord.  72  of  1830,  I  think  the  case  is  one  in  which  the 
admissions  made  by  the  prisoner  were  not  properly  receiv- 
able as  evidence.     The  Ordinance  enacts  that  confessions  by 
accused  persons  shall  be  admissible  "  provided  always  that 
such  confession  shall  be  proved  to   have   been  freely   and 
voluntarily  made  by  such  person,  in  his  sound   and  sober 
senses,  and  without  having  been  unduly  influenced  thereby." 
I  presume  that  we  must  here  read  the  word  "  thereby  "  as 
equivalent  to  "  thereto ; "  but  however   that   may  be  it  is 
impossible  to  regard  the  statements  made  by  the  prisoner  in 
this  case,  even  if  they  are  to  be  considered  as  a  confession, 
as  having  been  "  freely  and  voluntarily  made."     If  we  dis- 
card   these    statements   there   is    nothing   to   connect   the 
prisoner  with  the  portion  of  the  carcase  which  was  found  and 
it  would  be  impossible  to  hold  that  the  mere  fact  that  his 
spoor  had  been  observed  in  the  neighbourhood  of  certain  offal 
was   sufficient   to   convict   a  herd  of  the  theft  of  a  sheep. 
Moreover  the  evidence  seems  to  make  it  at  all  events  ex- 
tremely probable  that  this  sheep   was  not  slaughtered  but 
died  from  natural  causes  as  alleged  by  the  prisoner.     In  that 
case  it  is  possible  that  the  prisoner  may  have  intended  to 
steal  or  did  actually  steal  the  carcase  and  might  therefore 
have  been  charged  under  the  provisions  ol  Act  10  of  1884; 


499 

but  he  has  been  charged  and  convicted  under  Act  17  of  1867,       (^^^'is 
the  provisions  of  which,  as  was  pointed  out  in  the  case  of     qu^« 
B.  vs.  Stephanus,  4  H.  C.  235,  do  not  apply  to  cases  where     Bosunder. 
there  is  nothing  to  prove  that  the  animal  itself  was  stolen, 
but  the  evidence  is  merely  to  the  effect  tliat  the  prisoner  was 
found  in  possession  of  some  portion  of  the  carcase.     The 
[jresent  conviction  must  therefore  be  quashed. 


Queen  vs.  Koos. 

TlwfL— Possession.— Indictment.— Acts  17  of  1867,  17  of  1874 
and  19  of  1884. 

Where  a  prisoner  was  charged  with  stock  theft,  under  the 
provisions  of  Acts  17  of  1867  and  17  o/1874,  in  that  he 
was  found  in  the  unlawful  possession  of  two  sheep-shins,  the 
conviction  was  quashed. 

Laurence,  J.P.  : — A  prisoner  named  Koos  was  chai<ced        is89. 

.  .  .  Nov.  15. 

before  the  Acting  Magistrate  of  Hay,  under  the  provisions  — ^ 
of  Acts  17  of  1867  and\7  of  1874,  "  with  the  crime  of  theft  '^"''""*"  ^*''*'' 
of  cattle  in  that  he  was  in  the  unlawful  possession  of  two 
sheep-skins,  the  property  of  some  person  or  persons  unknown, 
and  was  unable  to  give  a  satisfactory  account  of  how  he 
became  possessed  of  them."  On  this  charge  he  was  convicted 
and  sentenced.  Neither  of  these  Acts  however  renders  it  an 
offence  to  be  in  possession  of  skins  or  enacts  that  any  person 
unable  to  justify  such  possession  shall  be  liable  to  conviction 
for  theft.  Of  course  the  prisoner  might  have  been  simply 
charged  with  theft  of  the  skins,  but  in  that  case  the  Crown 
would  have  had  to  prove  not  only  possession  but  also  that  the 
property  had  been  recently  stolen,  before  he  could  have  been 
convicted.  A  charge  might  also  perhaps  have  been  laid 
under  the  provisions  of  Sect.  1  of  Act  19  of  1884;  but  the 
present  proceedings  are  clearly  misconceived  and  the  con- 
viction must  therefore  be  quashed. 


Vol.  v.— Part  III.— G.  W.  2  M 
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Queen  vs.  Wilson. 

Forgery. — False  Pretences.  — Indicttnent. — Bemittal. — 
Act  20,  1856,  §  42.— Splitting  charges. 

A  prisoner  having  been  committed  for  trial  on  a  charge  of 
forgery  and  attempting  to  obtain  money  under  false 
pretences,  the  case  was  remitted  under  ordinary  jurisdiction. 
The  prisoner  was  then  charged  with  the  above  offence  on 
tivo  counts  and  sentenced  on  each  to  three  months  hard 
labour.  Held,  on  review,  that  the  conviction  on  the  second 
count  must  be  quashed. 

1889.  Cole,  J.: — A  native  prisoner  named  Wilson  alias  Simon 

Dec.  !.'<. 

—  was  charged  with  the  crime  of  forgery  and  attempting  to 
Wilson.  obtain  money  by  means  of  false  pretences  and  was  committed 
for  trial  by  the  Magistrate  of  Kiuiberley  on  this  charge. 
The  ease  was  remitted  by  the  Crown  Prosecutor  under 
ordinary  jurisdiction.  The  evidence  was  to  the  effect  that 
the  prisoner,  while  in  the  employ  of  the  De  Beer's  Con- 
solidated Mines,  had  forged  the  initials  of  the  time-keeper  to 
certain  working  tickets  and  had  thereby  attempted  to 
obtain  wages  for  more  days  than  he  had  actunlly  worked. 
On  the  case  being  remitted,  the  prisoner  was  charged  on 
separate  counts  with  the  forgery  and  false  pretences  and, 
having  pleaded  guilty,  was  sentenced  to  three  months'  hard 
labour  on  each  count  or  six  months  in  all.  Tlie  case  how- 
ever having  been  remitted  undei-  ordinary  jurisdiction,  and 
the  offence  having  been  practically  one,  I  do  not  think  the 
Magistrate  was  entitled,  by  splitting  the  charge  or  otherwise 
to  pass  a  sentence  exceeding  three  months,  and  as  the  Crown 
Prosecutor  agrees  in  this  view,  as  representing  what  he 
intended  to  be  done,  the  conviction  on  the  i-econd  count  must 
be  quashed. 
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